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ERRATA ET ADDENDA 


Page 38, oe 4. inftead of « 2. Hen, 15. c. 4” read « 2. Hen, g. c. 4. 

Page 177, after (1 24. Geo. 2. c. 44. in margin, add © Pide ante page $2. ſ. 80. 
Page 179, in margin, inſtead of 5 Se. 33, 34." read Sc. 57. 59. 63.% 

Page 185, laſt line dele ( 1. and 2. Philip and Mary, 15,” 

Page 257, inflead of 4 Ch, 37, read © Ch, 19% © 
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TREATISE 
or 
THE PLEAS OF THE CROWN, 


BOOK THE SECOND ; 
1 | i 
CHAPTER THE FIRST: 


Or C O U R 1 8 
CRIMINAL JURISDICTION. 
F ff AVING, in the firſt book, endeavoured to ſhew the 
nature of criminal offences, I am now to ſhew, in 


= what manner the offenders are to be brought to pu- 
niſhment. | 


In order heteto I ſhall conſider the nature of the courts - 


which have juriſdiction over ſuch offences, and in what 
manner the offenders are to be proceeded againſt by ſuch 
courts. 


For the better underſtanding of the nature of ſuch courts, 


I ſhall premiſe ſome conſiderations concerning them in ge- 


heral, and then conſider the nature of the principal of them 


n particular. 


| As to the nature of ſuch courts in general, 1 ſhall conſi- 
der, What is renee to the conſtitution of their authority, 
and what is incidental to all ſuch courts in general. 


| Sef. 1. I ſhall take it for granted, That the king, being 
the ſupreme magiſtrate of the kingdom, and intruſted with 
the whole exeeutive power of the law, no court whatſoever 
can have any ſuch juriſdiction, unleſs it-ſome way or other 
derive it from the crown. | | 


Vor, II. 3 | $2, 


8. P. C. 34,84. 
1. Roll. $190 
361. 


2 Or COURTS or CRIMINAL Bk. 2. 


Dalt. c. 1. Sect. 2. Yet it ſeems that the king himſelf cannot fit in 
8. 1 os 54. judgment upon any indictment, becauſe he is one of the 
T R. "a parties to the ſuit ; and therefore where it is ſaid, in ſome of 
Speed 521. our ancient hiſtories, that our kings have ſometimes fat in 
524 perſon, with the juſtices, at the arraignment of great of- 
1. R. Ab. 535. tenders, probably it ought not to be intended that they 
12- Co. 64. came as judges, but as ſpeC.ators only, for the greater ſo- 


Dyer 187. lemnity of the proceeding. 


(4) 4. Inſt. , Sef, 3. It is ſaid by Sir Edward Coke (a), that the king 
. H. 2, has committed and diſtributed all his power of judicature to 
N . 1. ſeveral courts of juſtice; and though it may be argued, with 
the higheſt probability, both from the nature of the thing, 
(5) Madox 5. and the conſtant tenor of our ancient records and hiſtories 
to 17. and 556. fince the conqueſt (5), and alſo from the form of all proceſs 
—_— in the king's bench and chancery, which 1s always made re- 
(c) 28. AN, turnable before the king himſelf (c), that in old time our 
> kings in perſon often determined cauſes between party and 
party, proper for thoſe courts ; yet at this day, by the long, 
conſtant, and uninterrupted uſage of many ages, our kings 
( 4. Inſt. 73. ſeem to have delegated their whole judicial power to the 
1.Comm.268. judges of their ſeveral courts (4), which by the ſame imme- 
morial uſage have gained a known and ſtated juriſdiction, 
regulated by certain and eſtabliſhed rules, which our kings 
themſelves cannot alter without an act ot parliament. 


6. H. 7. 4. Sef, 4. For it ſeems to be clearly agreed, that the king 
B. Pat. 53. cannot give any addition of juriſdiction to an ancient court, 
8 125, but that all ſuch courts muſt be holden in ſuch manner, 
& Con. and proceed by ſuch rules and in ſuch caſes only, 
- 2, Hale 105, às their known uſage has limited and preſcribed ; and from 

Skin. 273- hence it followeth, that as the court of king's bench can- 


4. Term Rep. not be authoriſed to determine a mere real action between 


as ſubject and ſubject, ſo neither can the court of common 
pleas to inquire of felony or treaſon. | 
4 Inſt, 89. Sec. 5. Nay, it is ſaid by ſome, that the king is fo far 


1. Sid. 333. reſtrained by the ancient forms in all caſes of this nature, 


| ee. a that his grant of a judicial office for life, which has been ac- 


mere ſpiritual cuſtomed to be granted only at will, is void. 

juriſdiction, | | 3 

as to ordain, inſtitute, &e. to a lay perſon, nor can he exerciſe them himſelf ; but 
muſt adminiſter thoſe laws by bithops, as he does the common law by judges. Crs. 
Eliz. 259. 314. | | 


42. Aff. 12, 13. $2, 6. And the law is ſo jealous of any kind of inno- 
3 22 vation in a matter ſo highly concerning the 24 of the 
* fſubject, as not to endure any the leaſt deviation from the 
F. N. B. 110. old known ſtated forms, however immaterial it may ſeem; 


B. Indict. 22. as will be more fully ſhewn in chapter the fifth, ſect. 2. 
38. 12. Co. 31. - $:8.” 


Ch. . JURISDICTION in GENERAL. | 3 


Sec. 7. From the like reaſon it follows, that commiſ- 42. AF. s. 
ſions to ſeize the goods and impriſon the bodies of all per- B. Commiſſ. 3. 
ſons who ſhall be notoriouſly ſuſpected of felonies or treſ- | 1 
paſſes, without any indictment or other legal proceſs againſt 43. 8 
them, are illegal and void (a). 12. Co. 30, 3, 

| (a) See the 


| Caſe of General Warrants, 11. St. Trial. 


Ce.8. And it is ſaid,” that the king cannot grant any new 

commiſſion whatſoever that is not warranted by ancient 
precedents, however neceſſary it may ſeem, and conducive 
to the public good; and therefore (5) commithons tv aſſay (% 4 Inft 
weights and meaſures, being of a new invention, were con- 1 FE 
demned by parliament. And it is faid by (c) Sir Edward 18. E. 3. 14. 
Cote, that the king could not authorize perſons to take care (c). Inſt. 478. 
of rivers and the fxthery therein, according to the method 

reſcribed by the ſtatute of Weſtminſter the Second, c. 47. 
alot tue making of that ſtatute. 


Sef. 9. As all judges muſt derive their authority from (4) 1. R. Abr. 
the crown by ſo:re commiſhon warranted by law, they 382, 
muſt alſo exciciſe it in a legal manner, and hold their courts 2 a 
in their proper perſons ; for they cannot act by (4) deputy, 5. 1 
nor any way transfer their power to another, as the (e) (e) Latch. 3. 


judges of ecclefiaſtical courts may. | 


Sect. 10. (/) But it ſeems, that regularly where there are (FB. Cor. 
divers judges of a court of record, the act of any one of them 291. 
is effectual, eſpecially if their (4) commiſhon do not ex- 14. H. 4. 34- 
preſsly require more. | * 
23. Aſſ. 7. 


39. H. 6. 41. S. P. C. 53. Con. Daliſ. 24. Hob. 70. 2. R. Ab. 673. Crom. 121. 
(4) 27. AM. 23. 2. R. Abr. 677. 


Sect. 11. It hath been (g) reſolved, that by the common (2) Dalif. 15. 
law all patents of the juſtices of either bench, barons of the $1. 19. 
exchequer, ſheriffs, eſcheators, commiſſioners of oyer and yer 163. 
terminer, gaol- delivery, and of the peace, are determined by 1. And. 44. 
the death of the king who made them. Alſo it ſeems (5) 5 74 
certain, that at the common law (before 1. Edw. 6. c. 7. ſet , E. 7 25 
forth more at large ch. 6.) if one had been convicted of any Crom. Jur. 
offence before any ſuch commiſſioners, and the king had died 126. 
before judgment, no judgment at all could have been given, % „ 
becauſe the king was dead for whom the judgment was to pA. 4 7 
have been given, and becauſe the authority of the judges was (4) Dalif. 15. 
determined. Alſo it is ſaid, that at (i) common law a per- Dy. 165. 
ſon attainted in the time of a former king, could not have 2+ Ini. 175. 
been executed without a new warrant. Yet it hath been LEON N 

. . . 1 Cr. 201. 
adjudged, that the authority of (+) a coroner or verderor Commiff. 19. 


a Crom. Jur. 126. Qu. 4. E. 4. 44. B. Officer, 2 5. denied in 8. P. G. 4g. 
Ba | ceaſe 
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(a) 7. Co. 30. 


L. Raym. 747. 


The procced- 


ings on an in- 
for n ation in 
the nature of 
gu7 evarrantso 


are not abated 


dy the detuiſe 
of the crown, 
Stra. 782.; but 
the king's 
writ of error 
in a qr ei- 
dis ubates by 
Bis death, 


»v. b 332 


Or COURTS or CRIMINAL Bk>2. 
ceaſes not by the demiſe of the king in whoſe reign they 
were choſen; and that the office of a (a) ſheriff, in ſuch 
places where he is choſen by a corporation having by its 
charter the inheritance of the office, does not determine by 
the demiſe of the king; from whence it ſeems alſo to follow, 
that no other corporation officer, who by the charter is in- 
veſted with any judicial authority, loſes it by ſuch demiſe. 


Sc. 12. And to preyent the diſorders and other incon- 
veniencies which may happen upon the death of a king, 
from the want of perſons armed with competent authority 
to execute the laws, before the ſucceſlor can have time to ap- 
point others, it was enacted by 7, & 8. Will. 3. c. 27. 1.21. 
« That no commiſſion, either civil or military, ſhall ceaſe, 
determine, or be void, by reaſon of the death and demiſe of 
his ſaid majeſty, or of any of his heirs or ſucceſſors, kings 
* or queens of this realm; but that every ſuch commiſſion 
„ ſhali be, continue, and remain in full force and virtue, 
& for the ipace of {ix months next after any tuch death or de- 
* miſe, unleſs in the mean time ſuperſeded, determined, or 
„ made void by the next and immediate ſucceſſor, to whom 
« the imperial crown of this realm, according to the act of 
«+ ſettlement in the ſaid ſtatute before mentioned, is limited 


and appointed to go, remain, or deſcend.” 


ect. 13. And by 1. Ann. ſtat. 1. c. 8. f. 2. ** No pa-. 
« tent or grant of any office or employment, either civil or 
„% military, hereafter to be made, ſhall ceaſe, determine, or be 
void, by reaſon of the death or demiſe of any king or queen 
of this realm; but every ſuch patent or grant ſhall be, 
« continue, and remain in full force for ſix months next 
« after any ſuch death or demiſe, unleſs in the mean time 
« ſuperſeded, determined, or made void by the next imme- 
&« diate ſuceeſſor, to whom the crown is limited and ap- 
„ pointed to go, remain, or deſcend.” | ; 


By 1. Ann. ft. 1. c. 8. f. 5. No commiſſion of af- 
„ ſize, oyer and terminer, general gaol- delivery, or of aſſo- 
„ ciation, writ of admittance, writ of / nen omnes, writ of 
« aſſiſtance, or commiſſion of the peace, ſhall be determin- 
ed by the death of any king or queen of this realm; but 
ce every ſuch commiſſion and writ thall be and continue in 
full force for fix months next enſuing, notwithſtanding 
« ſuch demiſe, unleſs ſuperſeded and determined by the next 
% ſucceſſor: And alſo no original writ, (6) writ of / 
&* privs, commiſſion, proceſs, or proceedings whatſoever, in, 
« or iſſuing out of, any court of equity, nor any proceſs 


* 
* 


Lus 843. () Held to extend to a ſire facias, brought for the repeal of leitets patent, 


or 


Ch. 1 JURISDICTION it GENERAL. 5 


« or proceedings upon any office or inquiſition, nor any 
« writ of certiorari, or habeas corpus, in any matter or cauſe, 
« either criminal or civil, nor any writ of attachment or 
« proceſs for contempt, &c. ſhall be determined, abated, 
« or diſcontinued, by the demiſe: of any king or queen of 
&« this realm; but every ſuch writ, &c. ſhall remain in full 
“ force, to be proceeded upon, as if ſuch king or queen had 
« lived.” | | 


+ Alſo by 12. & 13. Will. 3. c. 2. (which limits the Originally 
erown to the princeſs Sophia) it is enacted, «© That after judges were 
« the ſaid limitation ſhall take effect in the manner men- L = 
« tioned in the act, judges commiſſions ſhall be made quam- 7 Py 1 
« diu ſe bene geſſerint, and their falaries aſcertained and eſta- 25. 


« bliſhed ; but upon the addreſs of both houſes of parlia- 
ment it may be lawful to remove them.“ 


+ And for the purpoſe of rendering more effectual the This act was 
proviſions of the above ſtatute, it is enacted by 1. Geo. % pe 
c. 23. That the commiſſions of judges for the time being | 4 
&« ſhall be, continue, and remain in full force, during their of the king 
„ good behaviour, notwithſtanding the demiſe of his ma- himſelf from 
„ jeity, or of any of his heirs and 1uc:eflors.—Provided al- — 
ways, that it may be lawful to remove any judge or judges a 
„ upon the addreſs of both houſes of parliament.” the indo. 


dence of the 
judges as eſſential to the impartial adminzftration of juftice ; as one of the beſt ſecurities 
of the rights and liberties of his ſubjects; and as mult conducive to the honour of the 
crown. Commons Journals, 3d March i761, 


+ It is alſo further enacted by the above ſtatute, par. 3. Vide 32. Geo. 
* That ſuch ſalaries as are ſettled upon judges far the time , 35. 35. 
«© being, or any of them, by act of parliament ; and alſo kg ry Om: 
„ ſuch ſalaries as have been or ſhall be granted by his ma- ries. Allo 
„ jeſty, his heirs and ſucceſſors, to any judge or judges, 2. Geo. 3. c. 4. 
« ſhall in all time coming be paid and payable to every the 5- Geo. 3. 
„ ſuch judge and judges for the time being, ſo long as the 47 e. 
„patents or commithons of them, or any of them reſpec- N 
« tively, ſhal continue and remain in force. —Alfo, ſuch 
« ſalaries of the judges as are now, or ſhall be charged 
upon and paid out of the duties and revenues granted for 
* the-ules of the civil government.“ . 


As to what is incidental to all ſuch courts in general, I 
ſhall only take notice of the following particulars : 


Seat. 14. FirsT, That all courts of this kind muſt be 
courts of (a) record; for a court which is not of record 
Farreſ. 128. Reg. 1115 F. N. B. $5. 16, 239. 1. R. Abr. 543+ Co. Lit. 117. 3s Lev 


9% I. Mad. 215, 3. Lev.205. 8. Co. 38. 
B 3 cannot 


(a) 2. Inſt. 
11. 


(a) Salk. 200. 


(5) Si 6. 


12. 
1. R. Abr. 219. 


8. Co. 38. 
11. Co. 43. 
C. Eliz. 58 1. 
1. Sid. 145. 


B. Leet, 1 243 6. 


Crom. 7. 
11. Co. 43. 
ſeems con. 


1. H. 7. 26. 
3. Inſt. 29. 


27. Af. . 
2. R. Ab. 77. 


B. Indiét. 17. 


Cromp. 12 1. 
122. 


Salk. 201. 


Lamb. 403. 
Qu. 1. Keb. 
845. 

1. Lev. 159. 


1. Brown 15. 


Raym. 100. 
B. Priv. 35. 


Or COURTS or CRIMINAL, &c. 


cannot impoſe any fine on an offender, nor award a capias 
againſt him, nor even hold plea of a common treſpaſs v: ct 
armis. From hence it clearly follows, That no proceedings 
of any court of criminal juriſdiction can be removed into a 
ſuperior, but by writ of error, or certiorari; and that no 
averment can be taken againſt the truth of any thing re- 
corded in any ſuch court à); and that all courts of com- 
mon law that have power given them to fine and impriſon, 
are thereby made courts of record. 


S:#. 15. SECONDLY, That (6) all ſuch courts may en- 
join the people to keep filence under a pain, and impoſe 
reaſonable fines, not only on ſuch as ſhall be convicted be- 
fore them of any crime on a formal proſecution, bu: alſo 
on all ſuch as ſhall be guilty of any contempt in the face of 
the court, as by giving opprobrious language to the judge, 
or obſtinately refuſing to do their duty as officers of the 
court; and it is ſaid, that all ſuch courts, except the court- 
leet, may alſo impriſon all ſuch offenders. Alſo it ſeems (c), 
That even a court-leet is ſo far intruſted with the keeping 
of the peace within its own precinct, that the ſteward of it 
may by recognizance bind any perſon to the peace, wha 
ſhall make an affray in his preſence, ſitting the court, or 
may commit him to ward, either for want of ſureties, ar by 
way of puniſhment, without demanding any ſureties of 
him; in which caſe he may afterwards impoſe a fine accord- 
ing to his diſcretion ; from whence it follows @ for tiori, that 
other ſuperior courts of record have the like power. 


Se . 16. THIRDLY, That no judge of any ſuch court 
is compellable to deliver his opinion beſore-hand, in rela- 
vo to any queſtion which may after come judicially before 

1M. | 


S. 17, That no ſuch judge is any way puniſhable for 
a mere erpor of judgment, as hath been more fully thewn in 


the firſt book, chap. 7. ſect. 6. 


Seck. 18. It is queſtioned, whether all courts of record 
may not diſcharge any perſon arreſted during his j curnev- 
ing to or from ſuch courts, or neceſſary attendance there, by 
proceſs from any other court: however, it ſeems to be 
agreed, that any ſuch court may diſcharge a perſon who 
ſhall be ſo arreſted in the face of it (a). 


Crom. 180. Gilb. Caf. 308. 2. Stra. 987. 6. Mod. 66. 10. Mod. 333. 1. Bar. K. B. 
251. Cooke's Bank. Laws, 291. 2. Black. 1113. r. Black. 410. (a) Rut this privi- 
lege daes not extend to capital crimes, and therefore a defendant may, on appearing on 
A recognizance, be arreſted on a new warrant for treaſonable practices, Rex v. Kelly, 


Stra. 530. 


: CHAP, 


CHAPTER THE SECOND. 
O F 


Tus COURT 


OF | 
Tue HIGH STEWARD or ENGLAND. 


| AN D now I am to conſider the nature of the principal > H. 8. 11. 


2 3 : . } ryune on the 
courts of criminal juriſdiction in particular 4. Inſtitutes, 


FiRsT, The court of the high ſteward of England. * 


SECONDLY, The court of king's bench. 
THIRDLY, The court of the conſtable and marſhal. 


_ FovaTHLY, The court of the juſtices of oyer and ter- 
miner. 


FiFTHLY, The court of the juſtices of gaol-delivery, 


SIXTHLY, The court of the juſtices of aſſize and ni 
Prius. 


SEVENTHLY, The court of conſervators ; juſtices of the 
peace; and the ſeſſions. h 


EriGHTHLY, The court of the coroners. 
NIiNnTHLY, The ſheriff's tourn, 
TENTHLY, The court leet. 


Seft.x. The office of HIGH STEWARD oF ENGLAND was 4. Inſt. 58, 5g. 
anciently hereditary, not having been granted to any one _ — p 
fince the reign of king Henry the Fourth hut only pro hac vice, 4 Conte 2 
either for the trial of a PEER on an indictment for a _— Barr. 234. 
offence, or for the determination of the pretenſions of thoſe Kely. 56. 


who claim to hold by GRAND SERJEANTY, to do certain Srom. of 
Courts 84. 


honourable ſervices to the king at his coronation. Fleta, l. 2. C. 
N - 5 * 2+ Jo a 
It ſeems needleſs to make a particular inquiry concerning 2. Hale 7. 
the authority ofthe court of this high officer, of which very 1. Hale 350, 
little mention is made in our ancient records or law books; 2 eh 
and therefore E ſhall content myſelf with remarking, in this tn ay 


B 4 | place, 1679. 


8 or ruf COURT or ruf HIGH STEWARD. Bk. a, 


. place, in general, that anciently the duty of this office con- 
1th May fiſted in e d and regulating, next under the kin 

1679. the adminiſtration of Juſtice, and all other affairs of the 
3- Inſt. 28. realm, whether civil or military, and that no one under the 


$2 rw 11. degree of nobility is capable of ſo honourable a poſt ; and i 
= p. 3 for the particular manner of executing this office in the ; 


Poſt. ch. 44. trial of a peer, I ſhall refer the reader to the chapter con- 
cerning the trial of peers. V 7 


THERE are two diſtin& and independent courts in which a lord high ſteward is oc- 
caſionally appointed to prefide, Firſt, the court of the lord high ſteward. Secondly, 
the court of our lord the king in arliament. The firſt court is inſtituted, by com- 
miſſion, for the trial of peers indicted for treaſon, felony, or miſpriſion thereof dur- 
ing the receſs of parliament ; in which the high ſteward 2 as ſole judge in matters of 
law; and the lords triors as judges in matters of fact. They cannot, therefore, in- 
terfere with him in regulating the modes of proceeding, nor'ought he to intermix with 
them upon the deciſion of facts. Foſter 233. 4. Comm. 260.— The ſecond court is the 
houſe of peers acting in its judicial capacity, founded in immembrial uſage and the law 
and cuſtom of parliament: and all proceedings, whether upon a writ of error, 
impeachment, or indictment removed by certiorari, are in contemplation of law pro- 
ceedings before the king. In the trial of a pcer, indeed, for a capital offence, it hath 
been uſual to appoint a lord high ſteward during the trial, and until judgment is given, 
for the ſake of order, regularity, and dignity ; but this appointment does not alter the 
nature and conſtitution of the court and in this court every temporal peer hath 4 
right to be FLO during every part of the proceeding, and to vote upon every queſ. 
tion both of law and fact; the deciſion of which is guided by the majority, and in 
which deciſion the lord high ſteward mixes merely as a peer, and in no other right” 
Foſter 141, 142 143 · # BAG ene „ l ot4" $7. 4v65. 4 me 


char 


CHAPTER THE THIRD. 


o F 
Tus COURT 
S#-- 


KING's BENCH. 


THE whole juriſdiction which is now diſtributed among Ante 3. 

L the ſeveral courts of Meſiminſter-Hali, ſeems, in the firſt Mad. 19. 22. 

reigns after the conqueſt, to have been lodged in one court, 37; , 

a N CE ³· So _s 

commonly called IHE King's CovrT, wherein juſtice is 1. R. A. 94, 9g. 

ſaid to have been adminiſtered ſometimes by the king him- 2. Inſt. 24. 

ſelf in perſon, and ſometimes by the high juſticier, who Vide Intro- 

was an officer of very great authority, and uſed, in the king's ductien o 
. Cromp.Praft, 

abſence beyond ſea, to govern the realm as vice- roy. 


paſſim. 
3. Comm. 41. 4. Comm. 262. Reeves Hil. E. L. 


$2. 2, Out of this court the courts of Common Pleas Madox 543. 
and Exchequer ſeem to have been derived, ſome time before Cone has 
the making of the ſtatute of Ma CHARTA ; the former 5,,.. 18. 
of which courts properly determines pleas merely civil, and Cromp. C. 78. 
the latter thoſe relating to the revenue of the crown. After 12. Co. 64. 
the erection of theſe courts, the ſupreme court ſeems, by * 
degrees, to have obtained the name of The Court of King's 
Bench, and hath always retained a ſupreme juriſdiction in 
all criminal matters, and alfo in certain perſonal cauſes, and 
is ſtill ſuppoſed to have always the king himſelf in perſon 
ſlitting in it. | 


For the better underſtanding the nature of this court, I 
ſhall confider the following particulars :—FiRsT, In what 
manner it corrects all kinds of miſdemeanors of all perſons 
in general. SECONDLY, How far it reforms inferior courts, 
— THIRDLY, How far its preſence ſuſpends the power of all 
other courts. —FouRTHLY, What rules are to be obſerved 
in the form of its proceedings. 


' ; 5 

Sect. 3. As to THE FIRST POINT, It is certain, that this 2. Hale c. 1. 
court is intruſted with the higheſt juriſdiction, not only over 13 PA 
all capital offences, but alſo all other miſdemeanors whatſo- 9.0?" 


ever of a public nature, tending either to a breach of the Heli 


eace, or to the oppreſſion of the ſubject, or to the raifing 4. Inft. 71. 
of faction, controverſy, or debate, or to any manner of miſ- 1. Sid. 211. 
government; ſo that whatſoever crime is manifeſtly againſt “ Comm. 262. 
the publick good, it comes within the conuſance of this 

f it do not directly injure any particular oh 
on, 


\ pad tho ug 
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ſon; neither can any private ſubject, who has not forfeited 
his right to the protection of the law, ſuffer any kind of 
unlawful violence or groſs injuſtice againſt his perſon, li- 
berty, or poſſeſſions, from any perſon whatſoever, without 
a proper remedy from this court, not only for ſatisfaction 
of the private damage, but alſo for the exemplary puniſh- 
ment of the offender. | 


1. Sid. 168. Sect. 4. Neither is it neceſſary in a proſecution of any 
3. Ruff. S. 133. ſuch offence in this court, to ſhew a precedent of the like 
crime formerly puniſhed here, agreeing with the preſent in 
all its circumſtances ; for this court being the cuſtos morum 
of all the ſubjects of the realm, wherever it meets with an 
offence contrary to the firſt principles of common juſtice, 
and of dangerous conſequence to the publick, if not re- 
ſtrained, will adapt ſuch a puniſhment to it as is ſuitable to 
the heinouſneſs of it. 


Sect. 5. And ſo high a truſt doth the law repoſe in the 
juſtice and integrity of this court, as generally to leave it to 
the diſcretion of its judges to inflict ſuch tine and impriſon- 
ment, and even infamous puniſhment, on offenders, as the 
nature of the crime, conſidered in all its circumſtances, ſhall 

| require; neither doth it confine them to make uſe of their 
So they may. own priſon, but leoves them at liberty to commit offenders 
direct their to any priſon in the kingdom which they ſhall think moſt 


eee es and doth not ſuffer any other court to remove or 


of England, il any perſons condemned to impriſonment by them. 
The King w. White, B. R. H. 39. Moor 666. 1. Sid. 145. 

Daliſ. 25. Seck. 6. Alſo this court hath ſuch a ſovereign juriſdie- 
Carth. 6. tion in criminal matters, that it may proceed as well on in- 


pat e 5 dictments found before other courts, and removed into this 
44. E. 3. 31. by certiorari, as on indictments or informations originally 
Cromp. Jur. commenced in it, whether the courts before whom ſuch in- 
131. dictments were found be determined, or ſuſpended, or 

ſtill in eſſe. and whether the proceedings be grounded on the 


common law, or on ſome ſtatute making a new law con- 
cerning an o/d offence, and appointing certain juſtices to exe- 


(a) 9. Co. 118. Cute it, as the ſtatutes of (a) forcible entries, and the (5) 
B. 1. c. 46. ſtatute of Philip and Mary againf perſons taking away fe- 
S. 51. males under the age of ſixteen years from their (c) guardians, 
(5) C. Car. &e, Neither doth a ſtatute which appoints, That all crimes 
goes of a certain denomination ſhall be tried before certain judges, 


2. Lev. 179. 18 a ; 
2. Mod. 1 3. exclude the juriſdiction of this court, without expreſs ne- 


129, 130. gative words; upon which ground it has bez reſolved, 


0 — 55 peg That (4) 33. Hen. 8. c. 12. which enacts, That all © trea- 
9 . = 
(4) 2. Inſt. 549. 2. Jones 53. 1. Mod. 45. Burc. 2042, 1, Vent. 66, Strange 302. 


#- Hale 5.9, 10. Rep. 73- 11, Rep. 64. 1. Rol. 92. 
“ ſons, 


4a 
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« ſons, &c. within the king's houſe ſhall be determined 
« hefore the lord ſteward of the king's houſe, &c does not 
reſtrain this court from proceeding againſt ſuch offences. 
But where a ſtatute creates a (a) new offence, which was not (41. Sid. 296. 
taken notice of by the common law, and erects a new juriſ- 2. Hale g. 
dition for the puniſhment of it, and preſcribes a certain Oro. Jac. 643. 
method of proceeding, it feems queſtionable, how far this 5 FR 
court has an implied juriſdiction in ſuch a caſe, 4. Term Rep. 
. 202. 

Scct. 5. But it is certain, that the law has ſo high a re- 
gard to this court, that it will not ſuffer a C record regu- (2128 E. 3.6, 
| larly removed into it from an inferior one, to be remanded A AM, _ 
(c) after the term in which it came in (except in ſome few 40. AM. 29. 
(d) ſpecial caſes) ; yet if the juſtices perceive, that there is 1. R. Ab. 534 
any practice in endeavouring to remove any ſuch record, or pad 
that the ſole intention of ſuch removal is the delay of juſ- fg. p * 
tice, they may on their diſcretion refuſe to receive ſuclr re- (c) 1. Roß g 
cord, and may before it is filed remand it back again, for the (4) C. Car. 
expedition of juſtice; and upon this (e) ground, as I ſup- 29 
poſe, where one (who had pleaded not guilty to an appeal be- 1. Saund. 97, 
low, and at his trial had challenged ſo many of his jury ?%;,, ab 
that the inqueit could not be taken for want of jurors, 1. Sid. 329. 
whereupon a new 4:/tringas was awarded) removed himſelf (e) 4. Inſt. 74. 
into the court of King's Bench, he was ordered to be re- 29 | 
manded. Alfo by the conſtruction of the ſtatutes which om Dio 
impower the common-law courts of Weſtminſter to grant 30. * 
a (/) niſi prius for the trial of iſſues joined in thoſe courts, 16. E. 4, 5 
the juſtices of the King's Bench may grant ſuch trial, as well B. Com. 162. 


in cafes of treaſon and felony as in other common caſes ; Of) 4 Inf. 
becauſe, for ſuch trial, not the record itſelf is ſent down, Nay. 364. 4 


but only the tranſcript of it (g). (S Cowp.8 42. 
Se&. 8. And by 6. Hen. 8. c. 6. it is recited, © That 


divers felons and murderers, upon feigned and untrue ſur- 
miſes, had oftentimes removed as well their bodies as 
their indictments, by writ and otherwiſe, before the King 
in his bench, and could not by the order of the law be re- 
mitted and ſent down to the juſtices of gaol delivery, or of 
the peace, nor other juſtices, nor commiſſioners, to pro- 
ceed upon them after the courſe of the common law: and - 
thereupon it is enacted, That the juſtices of the King's ,. Hale 3. 4. 
* Bench have full authority by their diſcretions, to remand 41. 
and ſend down as well the bodies of all felons and 
% murderers, brought or removed before the king in his 
% bench, as their indictments, into the counties where the 
fame murders or felonies have been committed and done; 
and to command all juſtices of gaol delivery, juſtices of 
peace, and all other juſtices and commiſhoners, and every 
# of them, to proceed and determine upon all the aforeſaid 

| bodies 


Crom. Jur. 
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« bodies and inditments ſo removed, after the courſe of 
« the common law, in ſuch manner as the ſame juſtices of 
4% gaol delivery, juſtices of peace, and other commiſſioners, 
« or any of them, might or ſhould have done, if the ſaid 
« priſoners or indictments had never been brought into the 


4% faid King's Bench.“ 


Sect. 9. In the conſtruction of this ſtatute it ſeems to 
have been holden, That it ſhall not be extended by equity 
to High I reaton. 


Ray. 367. 


Sayer 26, 217. Sc, 10. As to THE SECOND POINT, viz. How far the 
243: * wth court of King's Bench reforms inferior courts—There is no 
1; vat 39% doubt but that this court, being the higheſt court of com- 


Burr. 556. | , 
785. 1162, mon law, hath not only power to reverſe erroneous judg- 
Loft. 55. ments given by inferior courts, but alſo to puniſh all infe- 


Rex v. Jack- rior magiſtrates, and all officers of juſtice, forall wilful and 
0 pb corrupt abules of their authority, againſt the known, ob- 
Pe 953% vious, and common principles of natural juſtice, but not 
for mere miſtakes, which an honeſt well-meaning man may 

innocently fall into. 4 


$:94. 11. As to the THIRD PoINF, viz. How far the 

preſence of this court ſuſpends the*power of all other courts 

(a) Sum. r56. —lt is certain, that this being the (a) ſupreme court of oyer 
2. Hale C.4. and terminer, gaol-delivery, and eyre, doth ſo far ſuſpend 
9. Co. 118. the power of all other juſtices of this kind, in the county 
1 N wherein it fits, during the time of its fitting in it (if ſuch 
4 Inſt, 73. Juſtices have (% notice of its ſitting there, and even with- 
(4) 21. H. 7. out ſuch notice (c). as ſome fay), that all proceedings com- 
29. menced beſorè any fuch juſtices during ſuch time are void. 
B. Commiſ. 10. Yet it (4) ſeems, that ſuch juſtices may proceed upon in- 
Port 16. didtments taken in a foreign county and removed before 


c) Inſt. 73. : g 
1 3 5 Inſt; z. them, becauſe the court of King's Bench have nothing to do 
Dy. 286. with ſuch indi-iments unlets they be removed into it. 


Alio there ſcems to be the ſame reaſon, that ſuch juſtices 
may procced upon indictments taken before them of ot- 
| fences in the fame county before the term; for it is ſaid in 
(e) K.ilw., Meilway (c), that if an appeal be commenced before juſtices 
152.4 in eyre, and afterwards another appeal be brought in the 
| King's Bench, it will be a good plea, that another appeal is 
depending; which thews that the King's Bench ought not 
without a ce tar, &c. to intermeddle in an appeal where- 
of another court is legally poſſeſſed before; and the reaſon 
ſeems to be the ſame as to indictments: and it is ſaid in the 
ſame book, '1 hat if the King's Bench and juſtices in ere 
are in one county, yet this ſhall not change the power of 
the juſtices in eyre, but that if the king will make proceſs 
for any thing not commenced before the juſtices F cyre, 

| as 
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as to ſuch thing their power is ceaſed; by which it ſeems to 

be implied, that as to what was commenced before them, 

their power continues: However, it is certainly the ſafeſt 3. Inſt. 24. 
way 2 any of the juſtices abovementioned proceeding on - 2G _ 
any ſuch indictment, to have a ſpecial commiſſion for that 1 Sr 
purpoſe, and it is moſt adviſable that ſuch commiſſion bear 

te/te in the term. 


Se. 12. But it is enacted by 25. Geo. 3. c. 18. That The gaol de- 
„ when any ſeſſion of oyer and terminer and gaol delivery 2 
« of NEWGATE, in the county of Meddleſer, ſhall have been 5e ff g ded 

> 2. pende 

begun to be holden before the bir day of any term, the by the fitting 
fame ſeſſion ſhall and may be continued to be holden, and of the King's 
the buſineſs thereof finally concluded, notwithſtanding Bench, &c. 
the happening of ſuch eſſoin day of any term, or the ſit- 
ting of the ſaid court of King's Bench at MWeſiminſter, or 
« elſewhere in the ſaid county of Middleſcx, and that all 
ce trials, judgments, proceedings, acts, cceds, matters, and 
« things whatſoever, and all proceedings, acts, deeds, mat- 
« ters, and things in purſuance of ſuch judgments had, 
„ made, and done at ſuch ſeſſion, ſo continued to be holden 
« after the eſſoin day of any term, or the ſitting of the ſaid 0 
court of King's Bench at I/e/tmin/ter, or elſewhere in the 
« county of Middleſex, ſhall be good, valid, and effectual 
„in law, and deemed, reputed, and taken to be ſo, to all 
« intents and purpoſes whatſoever,” 


Sea. 13. And by the 32. Geo. 3. c. 48, the juſtices of 
* the peace for the county of Middliſeæx are enabled to con- 
tinue a ſeſſion of the peace, and of oyer and terminer, be- 
„gun to be holden before the in day of term and fitting 
« of the King's Bench at Heſmiuſder, notwithſtanding the 
* happening of ſuch iu day, or the fitting of the ſaid 
court of King's Bench at /Ye/lminfter or elſewhere in the 
county of Middleſex.” 
7 | 

Sef. 14. As to the FOURTH POINT, iz. What rules are to 
be obſerved in the form of the proceedings of this court— . 
It ſeemeth that all proceſs upon (a) writs of appeal, and (4) Co. Ent. 
alſo all proceſs upon (5) indictments removed hither by cer- 4) D N 
torari from a foreign county, ought to be made returnable 354, 353,356. 
coram nobis ubicunque fuerimus; but that all proceſs upon (c) 358. 
bills of appeal againſt one in cu/todid mareſchalli, and per- (%) Co. Ent. 
haps alſo upon (4) indictments commenced in the King's . Dae 
Bench, ought to be returnable coram nobis apud Weſtmonaſ- 352, 353, 361. 
terium. Allo it has been (e) reſolved, That where the court Con. Co. En. 

rocceds on an offence committed in the ſame county where- 369. 353+, 

In it fits, the proceſs may be made returnable immediately; (e 9-09-118. 


Co. Lit. 134. 
1, Lev. 61. 1. Sid. 72. 2. R. Abr. 626.4, 5. 2. Inſt. 559, 568. | 


but 
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but that where it proceeds on an offence removed by cer- 
abrari from another, there muſt be fifteen days between the 
tc/ie and return of every proceſs. 
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Tyr jus riers of this court are the ſoycreign judges of gaol delivery and of oyer 
and terminer, 9. Co. 118. and therefore, where proceedings are limited to juſtices of 
oyer and terminer, the court of King's Bench has an implied juriſdiction, 2. Hale 4. 

hey are alſo conſervators of the peace 4. Inſt. 73. throughout the whole realm, 
2. Rol. Abr. 558. and ſupreme coroners of all England, 4.Co.57.; and therefore, where 
the ſheritF or coroners may receive appeals by bill, this court may, a fortzart, do the 
| fame, 4. Inſt. 73. 4. Co. 57. This court during the term, and any judge thereof 
| during vacation, may admit perſons committed for any crime to bail, according to their 
| ditcretion, Skin. 653, Salk. 105. Strange 911. 1. Com. Digeſt. 497. be it trea- 
fon, murder, or any other offence, 2. Inſt. 189. Latch. 12. Vaughan 157. Comb, 
111. 208. 1. Cem. Digeſt. 495. except perſons committed by either houſe of parlia- 
ment during the {efhons, Wilſen 299. and perſons committed for contempts by any 
of the king's ſup reme courts of juſtice, 4. mm. 300. Ailo where the body of an | 
offender attainted in tac country is removed by babeas corpus, and the record by cer- 5 
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4 
1 tiorari, into this court, it may award execution, Cro. Con. 176. to be done by the mar- 
1 mal, 2. Hale 8. or it may ilſue a mandate to the ſherift to perform it as the marthal's 
1 alliitant, 1. Hale 464. Ana where perſons put in feigned bail, ſo as not to be reached 
i by 2:. Jac. . this court may oi der all the parties concerned to be ſet in the pillory, 
Ih Strange 354. This cuurt alſo has power to compel the production of examinations, pa- 


it books, &c. and to do whatever may be neceſſary to the attainment of juſtice, 
„range 334. 954. So allo it may order one not a party to attend the maſter, Strange 
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CHAPTER THE FOURTH. 
OF | 
Tus COURT 
O F 


Tux CONSTABLE any MARSHAL. 


FOR the better underſtanding the nature of this court, it 2. Com. Di- 
may not be improper to premiſe ſome general conſidera- geſt 5399. 
tions concerning the ancient juriſdiction of thoſe high of- 
ficers before whom it is holden. 
888 = 
Se#. 1. As to the office of i ARTE OF ENGLAND, pyer, 285. - 
which anciently was hereditary, the ſame being eſteemed of 4. Inſt. 127. 
too high authority to be ſafely intruſted with any ſubje Farreſley 125. 
but only pro hac vice, fince the reign of king Henry the Spel. Gloſſ. 
Eighth ; and there being very little to be found in our an- Madera 28, 
. . . . ” , 
cicnt records and hiſtories concerning the particular power 29. 
or authority of this high office, our moſt learned antiquaries 
ſeem to be able to give us little more than their own con- 
jectures concerning this matter. However, there is no 
doubt but that he was an officer of very great power both 
in war and peace; and indeed his very name imports no lefs ; 
for the word « Conſtable” ſignifying in general a commander 
or officer, he who was called ConsTABLE OF ENGLAND, or 
the king's conſlable, or ſometimes by the way of eminency 
the conſtable, without any other addition, cannot but be 
thought to have been a perſon of the higheſt command and 
anthority ; and the ſtatute of 13. Rich. 2. (which is at large 
ſet forth in the following part of this chapter) reſtrainin 
his juriſdiction to things touching war not determinable by 
the common law, in relation to which it requires him to 
proceed according to ancient uſage, clearly ſuppoſes him to 
have an ancient eſtabliſhed authority concerning theſe mat- 
ters: and it ſeems to have been ſomewhat doubtfut, before 
the making of the ſaid ſtatute, whether the confable and 
the marſpal had not a general juriſdiction over all contracts 48. E. 3. 3. 
whatſoever made beyond ſea. 13. H. 4. 


Sect. 2. Neither do there ſeem to be any greater footſteps 

in antiquity of the original inſtitution of the office of THE 

LORD MARSHAL, or of his power or authority; for anciently 

there were ſeveral officers of the king's houſhold who were 

called marſhals, as the marſhals of his horſes, of his birds 
(a), and of his meaſures, who had certain falaries allotted (a) Madox 

them for the management or well-ordering of the things 3% 
committed 


— 
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16 
Madox 30. 31. 


Madox 20. 30. 
2. K. Ab. 527. 


Madox 31, 32, 
33. 
(a) Fleta L. 2. 
. . | 
Co. Lit. 74. 
(5) Madox 33. 
(c) 4. Inſt. 
123. 
Caſ. in Parl. 
80. 
4) Fleta L. 2. 
> Jo 


Bladox 29. 
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committed to their charge. And in the ancient records re- 
lating to thoſe officers, there ſeems no more to he meant by 
having the marſhalſy of a thing, than to have the overſight 
or charge, or ordering of it: allo in our old records, there 
are ſome officers taken notice of by the name of marſhals; 
who are mentioned only in general to have been ſervants of 
the king's houſhold, without any farther account of the na- 
ture of their office or duty in particular. However, we find 
that in the twenty-ſecond year of king Edward the third, the 
parliament granted fifteenths on divers conditions, one o 

which was, that there ſhall be no mareſchalſy in England 
except the mareſchalſy of the king, and of the guardian of 
England, when the king ſhall be out of England. And it 
ſeems clear, that there was one marſhal ſuperior to the reſt 
who was ſometimes called the maiter-marſhal, at other times 
the king's marſhal, the marſhal of England, or the earl 
marſhal, being an officer of very great authority both in 
war and peace, whoſe principal office in time of war (a) was 
to regulate the incampments of the army, and to aſſign to 
the troops their reſpective poſts in the day of battle; and in 
time of peace (5) to provide for the ſecurity of the king's 
perion in his palace, to diſtribute the lodgings there, and to 
preſerve peace and order in the king's houthold, and to be 
aſſiſtant to the conſtab'e in determining cauſes, and alſo to 
execute the (c) orders both of the court of the conſtable, 
wherein he himſelf ſat as judge, and of the court of the high 
ſteward (d), to which he ſecius to have been only an officer. 


Seck. 3. But whatever might be the original inſtitution 
of theſe officers, or the nature of their authority, it is cers 
tain their juriſdiction is at preſent declared, limited and re- 
ſtrained by certain ads of parliament, before the gh) i. 
whereof we have ſcarce any thing memorable on record. 
foncerning this matter. 


$:2, 4. Axo rin sr by 8. Rich. 2. C 5. © Recauſe divers 
Pleas concerning the common law, and which by the com- 
mon law ought to be examined and diſcuſſed, are of late 
drawn before the conſtable and marſhal of Lu, land, to the 
great damage and diſquietneſs of the people:“ It is agreed 
and ordained, ** That all. pleas and ſuits touching the com- 
* mon law, and which ought to be examined and diſcuſſed 
at the common law, ſhall not hereafter be drawn or holden 
* by any means before tac aforeſaid conſtable and marſhal, 


„% hut that the court of the ſame conſtable and marſhal ſhall 


+ have that which belongeth to the ſame court, and that the 
* common law ſhall be executed and uſed, and have that 
which to it belongeth, and the ſame ſhall be executed and 


uſed, as it was accuſtomed to be uſed in the time of king 
Edward.“ ä Seel. 
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Sech. 5. And it is farther declared by 13. Rich. 2. c. 2. 
in the following words : ** Becaule that the commons do 
make a grievous complaint, that the court of the conſtable 
and marſhal hath incroached to him, and daily doth incroach, 
contracts, covenants, treſpaſſes, debts, and detinues, and 
many otner actions pleadable at the common law in great 
prejudice of the king, and of his courts, and to the great 
grievance and oppreſſion of the people: Our lord the king 
willing to ordain a remedy againſt the prejudices and griev- 
ances aforeſaid, hath declared in this parliament, by the ad- 
vice and aſſent of the lords ſpiritual and temporal, the power 
and juriſdiction of the ſaid conſtable, in the form that fol- 
loweth: To the conſtable it pertaineth to have cogni- 
cc zance of contracts touching deeds of arms and of war out 
& of the realm, and alſo of things that touch war within the 
« realm which cannot be determined nor diſcuſſed by the 
& common law, with other uſages and cuſtoms to the ſame 
© matters pertaining, which other conſtables heretofore 
% have duly and reaſonably uicd in their time; joining to 
the ſame, that every plaintiff ſhall declare plainly his mat- 
ter in his petition, before that any man be ſent for to an- 


„ ſwer thereunto. And if any will complain that any plea 


„ be commenced before the conſtable and marſhal that 
* might be tried by the common law of the land, the ſame 
ce plaintiff ſhall have a privy ſeal of the king without dif- 
« ficulty, directed to the ſaid conſtable and marſhal, to ſur- 
« ceaſe in that plea until it be diſcuſſed by the king's coun- 
5 cil, if that matter ought of right to pertain to that court, 
& or otherwiſe to he tried by the common law vf the realm 
« of England, and alſo that they ſurceaſe in the mean 
<« time.” 


Sef. 6. And it is farther enacted by r. Hen. 4. c. 14. as 
followeth: For many great inconveniencies and miſchiefs 
that often have happened by many appeals made within 
the realm of England before this time, it is ordained and 
eſtabliſhed from henceforth, © That all the appeals to be 
* made of things done within the realm, ſhall be tried and 
« determined by the good laws of the realm, made and uſed 
& in the time of the king's noble progenitors; and that all 
« the appeals to be made of things done out of the realm, 


17 


Co. Lit. zot 
4. Inn. 1 93.7 


1. Show, 283. 


“ ſhall be tried and determined before the conſtable and 


* marſhal of England for the time being: and moreover, it 
& is accorded and aſſented, that no appeal be from hence- 
& forth made or in any wie purſued in parlia ment in time 
% to come.” | 


Vor. III. C Net 


13 Or Tuz COURT or THE Bk. 2. 


For the better underſtanding of the conſtruction of theſe 
ſtatutes, and the nature of this court, I ſhall examine the 
following patticulars :— 


 FigsT, How far the ſaid court hath conuſance of points 
of honour in general. 

SECONDLY, Whether it can puniſh private perſons for 
marſhalling funerals. 


THrirRDLY, Whether it can be holden by a lord marſhal 
alone without a conſtable, | | 


FouvRTHLY, Whether its power as to appeals of treaſon 
be ſuperſeded by 26. or 35. Hen. 8.; or 5. & 6. Edu. 6. 
c. I1.; or 1. & 2. Ph. and Mary, c. 10. 6 5 | 


FirFTHLY, By what law, and in what manner it pro- 
ceeds. | 


SIXTHLY, Whether it may be prohibited, if it exceed its 
juriſdiction. 


SEVENTHLY, Whether it can be holden by commiſſion. 


Sef. 7. As to THE FIRST POINT. It is obſervable, That 
the abovementioned ſtatute of 13. Rich. 2. c. 2. declares ' 
the juriſdiction of this court in relation to things done 

| within the realm in theſe words, To the conftable per- 
1. Hale 300. 4 taineth conuſance, &c. of things that touch war within 
the realm, which cannot be determined nor diſcuſſed by 

© the common law;'”—from whence it ſeems to follow, 

that this court has nothing to do with a mere civil matter, 

no way relating to war; and therefore the proceedings of 

the court of the lord marſhal, in the time of king Charles the 

Firſt, for bare ſcandalous words reflecting on the (a) honbur 

(a) 7. Mod. or gentility of families, ſeem no way to be maintained. Vet 


128. it ſeems to be taken for granted in ſome (5) books, That 
. diſputes concerning precedency, and points of honour, and 


lose, 1056. ſatisfaction therein, are proper for this court. Neither do 
(35 fob. 12 1. I find, That the proceedings therein againſt perſons for 
1. Rol. 87. falſely aſſuming the name and arms of honourable families, 
2. Lev. 134- , were cenſured or diſallowed by the (c) learned members of 
. "rg 353* the committee of the Houſe of Commons in the year 1639, 
e- po who were appointed to inquire into the abuſes of this court. 
(c) 2. Ruſh- And it ſeems to be (4) admitted in the argument of Oldis“s 
worth 1055, caſe, That all matters of this nature are proper for this 
( Shower's court: yet it ſeems to be a large interpretation to make theſe 

al. Cal. things relate to war, ſo as to come within the declaration 


64, 65. above 
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abovementioned ; and the rule laid down in (a) Rolle's Re- (a) t. Rol. 87. 


ports, that the marſhal has power given him where the com- 
mon law gives no remedy, ſeems no way maintainable from 
the ſtatute; for it doth not ſay ingeneral, That to th con- 
« ſtable pertaineth conuſance of things which cannot be de- 
s termied by the common law, but of “ things of war, &c. 
„ which cannot be thereby determined“ (: neither is it a 
concluſive argument, that a matter which is remedileis by the 
common law, muſt have a remedy from ſore other law ; 
et ina[much as by the preamble of the ſaid ſtatute, its chief 
intention appears to be to prevent incroachments on the 
common law, and ſuch proceedings in matters whereof the 
common law hath no conuſance, it cannot be ſaid any wa 
to incroach upon it. And inaſmuch as the ſaid ſtatute is 
wholly declarative, and hath no negative words; and the 
conſtant practice, which is the beſt interpreter of laws, and 
the general opinion of lawyers, ſeem to countenance ſuch 
proceedings; [I ſhall not take upon me to determine how far 
they may be warrantable. 


Sec. 8. As to THE SECOND POINT, viz. Whether this 
court can puniſh private perſons for marſhalling funerals. 
"Though it ſhould be granted, That the marſhalling of pub- 
lick funerals belongs to the heralds, who are attendants on 
this court, and that no other perſons without their licence 
can lawfully intermeddle therein ; yet it does by no means 
follow, That the marſhal has. power to puniſh thoſe who 
ſhall be guilty of any ſuch incroachment ; but the proper 
remedy ſeems to be by action on the caſe at common law, 
and not by a ſuit in this court, which by the abovemen- 


(5) 13. Hen. 


tioned ſtatute of 8. and 13. Rich. 2. has cognizance only of 4 
: Caſes in Parl. 
ſuch matters which cannot be determined nor diſcuſſed by ©, Le, n 


the common law. And this ſeems to be the principal reaſon 
of Dr. Oldis's Cafe, wherein a ſuit in the marſhal's court 
againſt one Domwville, for taking 2 without licence 
to paint arms and eſcutcheons, and cauſing them to be fixed 
to hearſes, and providing and lending palls for funerals, and 
painting arms for one who had no right to their uſe at the 
tuneral, and marſhalling ſeveral funerals, &c. was prohi- 
bited by the court of Exchequer, upon great deliberation, 
with the advice of the reſt of the judges, and the judgment 
was afterwards confirmed by the Houſe of Lords. 


In Hill v. Ann, Lord Holt ſaid, The miniſters of this court would have the words 
« of 13. Rich. 2. to mean coats of arms and efcutcheons, matters which they very well 
« underſtand; and if they find people aſſume arms to whom arms do not belong, or at 
« leaſt, that thoſe they aſſume do not belong to them. their way is to poſt rhem up, 


« but by what law or juſtice they do this I cannot tell.” 7. Mod. 228. 
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Sec. 9. As to THE THIRD POINT, viz. Whether this 
court can be hofden by the lord marſhal alone without the 
conſtable. It was ſtrongly inſiſted in the (@) arguments 
made uſe of in Dr. Oldis's Caſe, That the lord marthal can- 
not hold this court without the conſtable ; and this was alſo 
the opinion of the (4) abovementioned learned committee 
of the Houſe of Commons in the ycar 1639. And it is cer- 
tain, That all our ancient (c) law-books and (4) reports 
which ſpeak of this court, ſpeak of it either as the court of 
the conitable and marſhal, or of the conſtable (e) only ; and 
it is obſervable, that the abovementioned ftatute of 13. 
Rich. 2. which in the preamble ſpeaks of this court as the 


court of the conſtable and marſhal, in the body of the act 


mentions the conſtable only. And it is farther remarkable, 
That wherever the conſtable is mentioned together with the 
marſhal as judge of this court, he is always put before him ; 
which ſeems to intimate, that he is looked upon as the 
principal judge of it: and it is agreed by (/) all, That the 
marſhal cannot determine an appeal of death, or treaſon, 
without a conſtable. But, on the other fide, it may be ar- 
gued, That the reaſon why an appeal of a capital matter ne- 
ceſſarily requires a conſtable as well as ** is, becauſe 
the firit of Henry the fourth, which orders how ſuch an ap- 
peal ſhall be brought, is expreſs, ** that it ſhall be tried 
and determined before the conſtable and marſhal of Eng- 
land for the time being ;” whereas the other ſtatutes only 
provide againſt the incroachments of this court, and do not 
mention in what manner or before whom it ſhall be holden, 
but they ſeem to refer ſuch queſtions to ancient uſage ; fo 


that if (g), before theſe ſtatutes, the court was uſually holden 


before the conſtable and marſhal jointly and ſeverally (Y), 
according to the common ulage of other courts, which ge- 
nerally may be holden before one judge in the abſence of the 
reſt, it ſeems a reaſonable conſtruction of the ſaid ſtatutes to 
allow this court ſtill to be ſo holden. Neither is it probable, 
That the lord marthal, upon the extinguiſhment of the he- 


reditary office of the conſtable, ſhould from time to time in 
the (i) reigns of king Henry the eighth, queen Elizabeth, and 
king James the fir/t, hold this court by himſelf without any 


conſtable, and alſo often be aſſiſted therein by the judges of 
the common law, unleſs it were then well known, that ſuch 
his proceeding was warranted by the ancient and eſtabliſhed 
uſage of his court; and it is very exeraordinary, That our 
judges and lawyers ſhould (4) generally take it as a thing 
granted, that the marſhal is at this day the proper judge of 
points of honour, &c. if it were imagined that he has no 


power to act without the concurrence of a conſtable. 


See. 
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Sec. 10. As to THE FOURTH POINT, v:z. Whether the 

ower of this court as to the appeals of treaſon, be ſuper- 
ſeded by the ſtatutes of 20. Hen. 8. c. 13. the 35. Hen. 8. c. 2. 
the 5. & 6. Edw.6. c.11. or the 1. & 2. Ph. and Mary, c. 10. 
by the ſaid ſtatutes of Henry the eighth and Edward the ſixth, 2. Hale 163. 
All treaſons, &c. done out of this realm ſhall be inquired, 
c heard, and determined before the King's Bench, or before 
© commiſſioners, &c. as if they had been done in the ſame 
* thire wherein they ſhall be inquired of, &c.” And by 
the ſtatute of Phiiip and Mary, © All trials for any 
e treaſon ſhall be only according to the due order and 
© courſe of the common law.” Yet it hath been adjudged, Caſes in Par. 
That none of theſe ſtatutes take away the juriſdiction of this 62. 
court in relation to ſuch treaſon : for the ſaid ſtatutes of 17 708 
Henry the eighth and Edward the fixth being wholly in the © Rn 
affirmative, and it being their chief intention to ſupply a | 
defect in the common law, which had provided no method 
for the trial of ſuch offences by jury, they ſhall not without 
expreſs words be conſtrued to take away the ory of an 
ancient court confirmed by parliament; and therefore the 
abovementioned expreſſion, © That all ſuch treaſons ſhall 
be tried by the King's Bench, &c.” ſhall be taken to pur- 
port no more than that © the King's Bench, &c.“ ſhall have 
authority to try them; and as to the 1. & 2. Philipand Mary, 
the plain import thereof ſeems to be, to reſtore the ancient Ruſbw. 10). 
manner of trial by the courſe of the common law to all trea- Dyer 131. 
ſons within its juriſdiction, which had been much altered by 3. Inſt. 24. 
ſome ſtatutes in the former reigns; and this is fully ſatisfied 4 Inſt. 124. 
by aboliſhing all innovations in the proceedings at common | 
law, and has no relation to caſes no way within its 
conuſance. 


Seft. 11. As to THE FIFTH POINT, viz. By what law 
and in what manner this court proceeds. There is no 
: ; (a) 4. Inſt. 
doubt but that it ought to follow its own cuſtoms and uſages 125. 
ſo far as they go, and in caſes omitted, the rules of the (a) 2- Inſt. 51. 
civil law. And becauſe this is not a court af common law, “ 13 
a (b) condemnation in it for a capital offence cauſes neither 57 g“ 
. (5) 4. Inſt. 
forfeiture of lands nor corruption of blood; neither can an 125. 
error in its proceedings be remedied by writ of error, but Ruſhw. 107. 
only by appeal to the King: and yet the judges of the com- 1! 3, _ 
mon law take notice of the juriſdiction of this court, and e 97 
give credit to a certificate of its judges, for the trial of an 2. Inſt. 51. 
(c) iſſue concerning its proceedings; (4) for the civil law is (c 4. Inſt. 


as much the law of the land in ſuch cafes wherein it has 25: 341. 
Caſes in Parl. 


been always uſed, as the common law is in others. * 
| 4) 20. H. 6. 6. 
C 3 Se. Op 6. 3. 


20. b. 21. 


22 or THz COURT or Tus CONSTABLE, &c. Bk. 2, 


S.. 12. It is queſtioned, Whether the king hath any 
xemedy in this court againſt an offender by way of indict- 
ment or information by the attorney general. 


Hutton 3, 


Sect. 13. As to THE SIXTH POINT, viz. Whether this 
court may be prohibited, if it exceed its juriſdiction. It is 
expreſ-ly reſolved in Olais's caſe, That the ſaid court being 
holden before the lord marſhal only, may be prohibited by 
the courts of common law, if it exceed its juriſdiction; 
and it is ſtrongly inſiſted on in the argument of that caſe, 
T hat the court of the conſtable and marihal may alſo be pro- 
hibited: but there having been no court holden before a 
conſtable and marſhal for theſe many years, and there ſeem- 

| ing to be ſmall likelihood of its being revived, I ſhall refer 
Caſes in Parl. the reader for the farther examination of this matter to the 
it 1 learned Sir Bartho/amew Sbotver's report of the ſaid caſe. 
j In Hil. 1. Ann. HoLT Chief Fuftice doubted of the poflible exiſtence of the court of 
b houvur ; and, aftera ſearch ot precedents, granted a prohibition to a libel brought in 
i ſuch pretended juriſdiction. Salk. 553. ; 


| 
| Sect. 14, As to the SEVENTH POINT, viz, Whether the 
[/ ' faid court can be holden by commiſſion. It ſeems to be the 
1 better opinion of the court in Parker's caſe, That during 
F/ the lunacy of an earl marſhal, it may well be holden before 
5 n commiſſioners deputed to exerciſe his office; and it ſeems 
1.86. 333. hard to ſay, That ſuch commiſſions, founded on the plain 
6 ngRNaeceſſity of the caſe, and intended to prevent a failure of juſ- 
1 tice as to caſes of which no other court hath conuſance, are 
againſt the purview of the PETITION OF RIGHT, made in the 
third year of the reign of king Charles the firſt; which, com- 
plaining that commiſſions had been granted for the trial of 
certain capital offences and other outrages by the martial 
law, under pretence whereof divers of the Aing's ſubjects 
had been put to death, prays, * that from thenceforth no 
$ commiſſions of like nature might iſſue forth to be exe- 
. os 
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Or THE COURT 


; OF . 
TuE JUSTICES or OYER and TERMINER. 


FOR better underſtanding of the nature of the courts of . Comm. 266. 
the juſtices of oyer and terminer and gaol- delivery, h 

ſhall premiſe ſome conſiderations concerning them in gene- 

4 then conſider the nature of each of them in par- 

ticular. 


Sect. 1. But in the firſt place, it may not be improper Lamb. B. 1. f. 
to remark, That the prerogative authorizing thoſe or any Co. Li 114, . 
other juſtices, 1s inſeparably united to THE CROWN, not only B 3 1. 
by the common law but alſo by ſtatute. To which pur- 7. * 
poſe it is enacted by 27. Hen. 8. c. 24. That no perſon e 
or perſons, of what eſtate, degree, or condition ſoever 
* they be, ſhall have any power or authority to make any 
< juſtices of eyre, juſtices of aſſize, juſtices of peace, or 
« juſtices of gaol-delivery; but that all ſuch officers 
« and miniſters ſhall be mage by letters patent under the 
« king's great ſeal, in the name and by the authority of the 
e king's highneſs in all ſhires, counties palatine, Wales, 
„ &c. or any other his dominions, &c. any grants, uſages, 
“ allowance, or act of parliament to the contrary notwith- 


„ ſtanding.” 


As to what belongs to juſtices of oyer and terminer, and 
gaol-delivery in general, I ſhall examine— 


FirsT, By what kind of inſtruments they muſt be con» 
ſtituted. | 


SEconDLY, How their authority may be ſuſpended, re- 
vived, or determined. 


TrisDLy, How far the preciſe letter of their commiſhons 
muſt be obſerved by ſuch juſtices. | . | 


FouRTHLY, What form is to be obſerved in the adjourn» 
ment of ſuch commiſſions. 8 | 


C4 | FIFTHLY, 
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FirTHLY, How far the power given by them may be ex- 
tended by other commiſſions to other juitices, or committed 
to fewer than were appointed by the former. 


SIxTHLY, Whether ſuch juſtices can fit in one county 
to try in another, | 


SEVENTHLY, Where their records are to be kept after 
they are determined. 


 Er6HTHLY, Whether the ſame juſtices at the ſame time 
may execute both commiſſions. 


As to THE FIRST POINT, viz. By what kind of inftru- 
ment ſuch juſtices muſt be conſtituted. | 


Seat. 2. It ſeems to be laid down as a general rule 

in ſome of the old books, That though a juitice may 

(4) L. Quinto be diſcharged by writ under THE GREAT SEAL, yet that 
Ed. 4.13 27. he cannot be made a juſtice by ſuch writ, but only 
E by () commiſfon. And it ſeems to be holden, both 
Commilk. 16, by (%) Sir Edd Coke and Sir (e Mathe Hale, If any 
18 ſuch juſtices have their authority by writ, though made 
In i 22.38, in the fame form and words that a legal commiſſion ought 
Nucn to have, yet their proceedings are void; and yet it ſeeme, 
(5) 4. lat. 164. that nothing more is meant by theſe expreſſions, if ſtrict ly 
(c) Summary Examined, than that all ſuch juſtices muſt derive their au- 
161, thority from ſuch inſtruments as are of a known, ſtated, 
1. Hale 23. and allowed form, warranted by ancient precedents; and it 
(4) Finch is only a diſpute of words whether fuch in{truments are to be 
237- Called writs or commiſlions ; for if you take the import of 
T heob. Dig. the word writ from (d) Finch's definition of it, who ſays, 
of Writs 1,2. That « it is a Latin letter of the king's, from his higher 
courts of record, in parchment, ſealed with his ſeal, and 

teſted by him,“ it ſeemeth that the moſt approved forms of 

() Finch 12. commiſſions of oer and terminer, &c. may well enough 
3 . : come under the general notion of writs, which by the laſt 
HY Regi. mentioned (e) author are divided into writs original and 
123, 124. commiſſional. And accordingly we find, I hat commiſſions 
() F. N. B. of oyer and terminer, aſſociation, and / non omnes, granted 
110, 117, upon ſpecial occaſions, are called writs both by the (7) Re- 
3 giſter, and alſo by (g) Fuzherberr, who yet ſeems nat to 
NE approve of this general notion of the word writ, and ſays, | 

() ch. 32. That theſe commiſſions ſhould not properly be called writs. 
| Alſo it 1s ſaid by Sir Edward Coke in his comment upon the 
ſtatute of A eſiminſter the ſecond, (h) which nientions the 
writ of ojer and terminer, that commiſſions were anciently 
28 8 by writ; by which he ſeems to imply, That they 
re otherwiſe gragted at this day; but he doth not tell us 

the diſtinction between a writ and a commiſſion ; neither 
| | on 
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can I find that the modern precedents differ from the old 

ones ; but on the contrary, that it hath always been agreed, 

that it is the ſafeſt way to follow the old ones. But I muſt 

confeſs, that I cannot find a certain inſtance from any book 

of authority, wherein general commiſſions of oyer and ter- Vide infra, 
miner are called writs. However, as to the reſolutions of 8 ; 
the judges in The Book of Aſſizes, which are but briefly = * 
and obſcurely feported, and yet ſeem to be the chief foun- 

dation of what is ſaid in the later books relating to this mat- 

ter, the authority thereof ſeems to amount to no more than 

the two following points : 


Firſt, That juſtices appointed by commiſſion to hear and 
determine certain offences, cannot receive an additional 
power by writ directing them to inquire of other offences; 
and this ſeems to be the ſenſe of (a) Staunford and (C) Fitz- 31 3 


Herbert in relation to this matter. ) Indiet. 7. 
| B. Commit. 


16, 18. Indift. 22.38, 39. 12. Co. 31. 


Secondly (c), That writs impowering perſons to inquire (c) 12. Co. 31. 
of oftences, without authorizing them alſo to determine 
them, are illegal, except in ſuch cafes wherein they are al- 
lowed by ancient uſage, as were (4) writs of this kind to 
ſheriffs before the ſtatute of 28. Edw. 3. c. 9. ( a) Reg ab. 

| S8. P. C. 84. 

And therefore where it is generally ſaid in ſome (e) books, ; 
That commiſſions have been directed to certain perſons to (c) 1. And. 
inquire of certain offences, in order to have them after- 106. 
wards tried hefore other juſtices, it ſeems that it ought to be Vide Flow: 
underſtood, That ſuch commiſſions were in the common ?“. 
form of commiſſions of oyer and terminer, though they be 
{poken of only as commiſſions of inquiry. As to the reſo- 
lution in the Long (f) Buinto of Edward the fourth, which 
is the other principal authority concerning this matter, the Gi 
import thereof ſeems to be no more than this, that a perſon 5 29. 127 
cannot legally be aſſociated to juſtices of aſſize by a writ di- 138. | 
rected to ſuch juſtices, reciting a commiſſion of aſſociation 
to ſuch perſon, and commanding the juſtices to receive him, 
unleſs there be alſo produced a commiſſion of aſſociation di- 
rected to ſuch perſon, for that the king cannot make a juſ- 
tice by ſuch writ directed to others; by which it ſeems to 
be implied, that by a proper writ he way do it. And it is 
certain, That the commiſfion of 'afſociation directed to the 
party himſelf, is called a wr? both by the (g) Regifter, (H) by (320 Regi. 124. 
Fitzherbert, and by (i) Finch, and alſo by ( Sir Edward Cote, (%, F. N. B. 
as well as the writ of admittance directed to the other juſ- „ Finch 
tices. However, it ſeems clearly to be agreed by all theſe 8 4 In bo 
books, that the beſt rule of judging of the validity of any 
ſuch commiſſions is their conformity to known and ancient 
precedents ; and this feems to be the beſt reaſon of the reſo- 

lation 


107, 


26 


1. Vol. p. 296. 
Popham 16. 


2. Hale 24, 25. 


(a) See ante 
ch. 3.1. 10. 


(0 Reg. 124, 


125. 
12. Aſſ. 21. 
4. Inſt, 163. 
Sum. 162. 
Strange 832. 
85 5. 


4, Inſt. 163. 


Ch. 1. f. 11, 
12, 13. 
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lution in Anderſon, wherein it is adjudged, that a commiſ- 
ſion to a corporation appointing ſome of its principal mem- 
bers to be juſtices of gaol-delivery, together with thoſe 
whom the king ſhould appoint, from time to time, is 
void; for ſuch an authority, depending on the precarious 
appointment of other juſtices, 1s not agrecable to the known 
forms of ſuch commiſſions. The other reaſgngiven in that 
book for ſuch newly-appointed juſtices not joining with 
the former, becauſe their authority commences at ſeveral 
times, ſeems not conclufive; for the authority of juſtices 
appointed by writ of aſſociation is of a ſubſequent com- 
mencement from that of the juſtices in the firſt commiſſion; 
and yet it 1s certain, that ſuch may act jointly together, as 
will more fully appear in the following chapter. 


As to THE SECOND POINT, viz. How the authority of 
ſuch juſtices may be ſuſpended, revived, or determined. 


Sect. 3. There is no doubt but that their power is wholly 
ſuſpended by the court of King's Bench ſitting in the ſame 
county for which they are commiſſioned during the time 
of ſuch fitting, eſpecially if they have notice thereof, as hath 
been before ſhewn (a); and it ſeems that their juriſdiction is 
revived of courſe, when the ſaid court no longer ſits there, 
without any writ of procedendo, &c. Their (5% authority 
may be alſo ſuſpended by a writ of ſuperſedeas, which is 
grantable on proof that their commiſſion was unduly grant- 
ed; in which caſe their power may be reſtored by a writ of 
procedendo, without any new commiſſion. But a commiſ- 
ſion once determined, cannot be revived by any writ 7 
procedendo, nor the juſtices authorized anew without ano- 
ther commiſſion. 


Seck. 4. Such commiſſions may be determined expreſsly 
or impliedly. e N bo by an abſolute repeal or counter- 
mand from the king. Impliedly, ſeveral ways. 


Se. 5. Firſt, By the demiſe of the king by whom they 
were granted. But this miſchief is in a great meaſure ob- 
viated by late ſtatutes, as hath been more fully ſhewn. 


$:#. 6. Secondly, According to ſome opinions, by the 
juſtice's acceptance of any new name of dignity, as that of 
duke, knight, ſerjeant, &c. But this is remedied by 
1. Edw. G. c. 5. which enacts, "That if any perſon, being in 
% any of the king's commiſſions whatſoever, ſhall fortune 
% to be made or created duke, archbiſhop, marqueſs, earl, 
ci yiſcount, baron, biſhop, knight, juſtice of the one bench 
« or of the other, or ſerjeant at law, or ſheriff, yet that 


* notwithſtanding he ſhall remain commithoner,” &c, But 
it 


Lg 
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it hath been queſtioned, whether the dignity of a baronet, 
which has been created fince that ſtatute, be within the La. wg 
equity of it. | | | - 


$:#. J. Thirdly, By holding a ſeſſion without adjourn- Crom. Jur. 
ing it, if the commiſſion have no time limited for its con- 125. b. 
tinuance; as where it is appointed pro hac vice only: but if ane 
it be granted for a certain time, or quamdiu nobis placuerit, it . C ni. | 
does not neceſſarily require any adjournment; and there- 12. y 
fore, if the court holden by virtue of ſuch commiſſion break Paliſ. 24, 25+ 
up without any adjournment, or upon a void one, as being DIE 

- | Aaſt. 163 

made without the conſent of the majority of the commiſ- f. Lech. o. 
ſioners, yet it may be holden again on a new ſummons. 10. Ed. 4. 2. 

Se#. 8. Fourthly, By granting a new commiſſion to 
other perſons of the ſame nature with the former, though 
but for part of the diſtri& for which the former was granted, 
as ſome ſay. And whether (a) ſuch new commiſſion be for (a) Brocke 
a certain time, or pro hac vice only, yet the former com- Commi:Lon 
miſſions ſhall remain (6) in force, ſo far as they are con- by „ 
ſiſtent with the latter; and therefore it ſeems certain that a 5 ö we 
commiſſion of the peace is not determined, as to its autho- 
rity relating to the peace, by a new commiſſion to hear and 
determine felonies. But it hath been (c) holden, that it is (4) Ibid. 3. 
determined as to its authority relating to felonies ; but this 
ſeems juſtly queſtionable, not only as being coy to 
common practice, but alſo becauſe juſtices of peace, as ſuch, 
ſeem to have authority by 34. Edw. 3. to hearand determine 
felonies, without any ſpecial clauſe in their commiſſion for 
that purpoſe, as will more fully be ſhewn in Chapter the 
Eighth. But it ſeems certain, that a commiſſion of (d) gaol- (4) Ibid. 24. 
delivery ſhall not be determined by a new commiſſion of 
oyer and terminer, becauſe they are of different natures. 
(e) Alſo it ſeems to be clear, not only from 2. & 3. Ph. and (e) Ibid. 3. 
Mary, c. 18. ſet forth more at large ſection twelfth, but | 
alſo in caſes not within the ſtatute, that a commiſſion of the 
peace for a certain town determines not the authority of the (H) Summary 
corporation having a grant from the king that the mayor 162, 
and his ſucceſſors ſhall be juſtices of the peace within its li- 6 ow 
mits, becauſe ſuch a grant is irrevocable. /) Alſo it ſeems 4. in. x 
certain, that no new commiſhon doth determine an old one, 34. Af. 8. 
unleſs the former commiſſioners have notice of it. 1 

14 

See. 9: Such notice may be given expreſsly or impliedly. 
Expreſsly, by (g) ſhewing the new commiſſion to the for- 
mer commiſhoners, which certainly determines the power (8) N 
of all thoſe to whom it is ſhewn, Impliedly, two manner 4. Inſt. 165. 
of ways. e Ne Keilw, 116. 
n Com. Jur. 


$:8, 125, 


28 


(a) 34 Aſſ. S. b. 


Ccmmidl. 14. 
Moor 186. 


2. Hale 25. 
Dyer 355» 

4. Inſt. 168. 
B.Commifi.6. 
Keilw. 116. 


Proceſs ſhall 
not diſconti- 
nue upon ſu- 
perceiſion of 
the commil- 
fion under 
which it was 
made. 


1. Sid. 348. 
2. Keb. 292. 
B. Cor. 178. 


Commiſſions 
of the peace 
and gao}-dcli- 
very for a 
county ſhall 
not vacate 
ſuch commiſ- 
ſions to a city 
within the 
county, not 
being a coun- 
ty in itielf. 


12. Aſſ. 21. 
Crom. jur. 
126. 


1 
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Se.. 10. Firſt, By (a) holding a ſeſhon by force of the 
new commiſſion, which ſeems to be agreed to be a matter ſo 
notorious, that the firſt juſtices ſhall be preſumed to have 
notice of it. ; 


S2#. 11. Secondly, According to the general opinion, 
by proclaiming the new commiſſion in the county. | 


Sc. 12. As the authority of the juſtices appointed by 


any former commiſſion is determined by a grant of a new 
one in the manner abovementioned, ſo likewiſe were all 
proceedings before ſuch juſtices diſcontinued at the common 
law. To remedy which inconvenience it was enacted by 
1. Edw. 6. c. 7. ſ. 6. That no manner of procets or ſuit 
“made, ſued, or had before any juſtice of aſſiae, gaol-deli- 
„% very, oyer and terminer, juſtices of the peace, or other 
of the king's commiftioners, ſhall in any wiſe be diſcon- 
e tinued by the making and publiſhing of any new commiſ- 
«© ſion or aſſoclation, or by altering the names of the juſtices 
© of aſſize, gaol-delivery, aer and terminer, juſtices. of 
“ peace, or other the king's commiſſioners, but that the 
t“ new juſtices of aſſize, gaol delivery, and of the peace, and 
% other commiſſioners, may proceed in every behalf as if 
* the old commiſſions, juſtices, and commiſſioners had ſtill 
remained and continued not altered.“ 


$:8. 13. And it is farther enaQed by 2. & 3. Ph. and 
Mary, c. 18.“ That all commiſſions granted to any city or 
% town-corporate, not being a county in itſelf, for the 
& keeping of their peace and delivery of the priſoners re- 
*« maining in the gaols of any ſuch city or town-corporate, 
„ ſhall ſtand, remain, and be good and available and effec- 
«+ tual in the law, to all intents, conſtructions and pur- 
„ poles; the granting of any like commiſſion of peace or 
& gaol- delivery to any commiſſioner or commiſſioners for 
« the conlervation of the peace, or delivery of the priſoners 
6 remaining in the gaol of any ſhire, lathe, rape, riding, 
„or wapentake, within the realm of Zng/and, bearing date 
„ after the ſaid commiſhon or commiſiions granted as is 
&« aforeſaid to any ſuch city or town-corporate, not being, 
as atoreſaia a county in itſelf, to the contrary notwith- 
* ſtanding,” | | 


* 


As to THE THIRD POINT, viz. How far the preciſe letter 
of ſuch commiſſions muſt be obſerved by the juſtices. 


L. Quinto. E 30 „ K | | BE 1 
5 + $8. 14. It is ſaid to be agreed, T hat if a commiſſion 
of oyer and terminer, &c. be awarded to certain perſons to in- 


quire at ſuch a place, they can neither open their 3 
180 ion 
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ſion at another, nor adjourn it thither, nor give judgment 3-Inft. 3. 
there; and that if they do, all their proceedings ſhall be ny Hale 5 
eſteemed as coram non fudice. Vet it is agreed, that juſtices 30 Os 
appointed by commiſſion pro hac vice, may adjourn their 18. 
commiſſion from one day to another, though there be no Kelynge 57. 
words in their commiſſion to ſuch purpoſe; for nothing 

can be more reaſonable, than to intend that a general 
commiſſion authorizing perſons to do a thing, does impli- 


citly allow them convenient time for the doing of it. 


As to THE FOURTH POINT, viz. What form is to be ob- 
ſerved in the adjournment of ſuch commiſſions. 


Sen. 15. Having already, in the foregoing part of this Sec. 6. & f;. 
chapter, incidentally treated of the priacipal queſtions relat- . 
ing to this matter, I ſhall only take notice in this place, that 
it leems molt proper (a) to enter all ſuch adjournments in the 
preſent tenſe; yet it is ſaid, that the entry of them in the pre- 
ter tenſe, is made good by the multitude of precedents C5): (6). Sid. 348. 
however, it is ſaid, that this court will never intend that 2. Keb. 284. 
there was an adjournment, if no entry at all were made of it. 


(a) Raym. 115. 


As to THE FIFTH POINT, viz. How far the power given 
by ſach commiſhons may be extended by new ones to other 


juſtices, or committed by fewer' than were appointed by the 
tormer, | 2. Hale 23. 


Sea. 16. It is certain, that new commiſſioners of this 
kind may be added to the former by a writ or com- 
miſſion of aſſociation, which, ſetting forth the purport 
of the former commiſſion, declares the king's pleaſure to 
aſſociate to the perſons appointed by the firſt, thoſe to 
whom ſuch new writ or commiſſion is directed, provided 
that ſuch new juſtices attend at the times and places ap- 
pointed by former; and it is uſual to direct another writ to Lis 4 
the former juſtices, commanding them to admit ſuch new pinch 318, 
Juſtices as their aſſociates, with the proviſo abovemen- 319. 
tioned ; and the writ to the perſons ſo aſſociated is always Sum. 159-162. 
33 and that to the other juſtices to admit them is cloſe, 4 Inſt. 165. 

ut it hath been (c) reſolved, that the firſt juſtices are not 
bound by ſuch writ to admit the perſons named in it as 4 L. CU 
their aſſociates, unleſs they produce ſuch patent of afſocia- 37" 
tion as is abovementioned directed to themſelves, as hath 
been more fully thewn in the firſt ſection of this chapter. 
And it hath been (4 queſtioned, whether a ſpecial commiſ- 
ſion of aſſociation, relating only to a particular cauſe, can (4) L. Quinto 
aſſociate the perſons named in it to juſtices appointed by a E. . 33 | Wh 
general commiſſion. Alſo it hath been holden, That the F. Alfie, 17. 
king can grant but one patent of aſſociation to one com- 3. H. 6a. 12. 
miſhon, | Sec. 


30 


Reg. 1:8. 
F. N. B. 111. 


113, 114. 


Reg. 124. 
F. N. B. 111. 
2. Hale 23. 


2. Hale 21, 22. 
3. Inſt. 27. 
Sum. 162,163, 
Pyer 286. 
Pop. 16, 17. 
1. And. 291, 
252. 

Douglas 793. 
756. 


(a) Rex ard 
Gough, Trin. 
21. (320. 3, 
Dougl. 760. 
Raym. 193. 
Vaugh. 140. 
Wood 619. 
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$2. 17. If any juſtices have ſat by virtue of a commiſ- 
ſion, and taken divers indictments, and awarded proceſs there- 
on, and they ſhall all, or ſome of them, die, the king may 
grant a new commiſſion to thoſe who are living only, or to 


others, commanding them to continue the proceedings be- 


gun, and to procced upon ſuch proceſs, and to hear and 
determine all the offences in the former commiſſion : and 
thereupon the king ſhall ſend a writ unto the executors of 
the juſtices who are dead, to ſend the rolls, records, and 
proceſſes touching the premiſes, before the new commiſ- 
ſioners, &c. 


Sec: 18. After a writ of aſſociation, it is uſual to make 


out a writ of /i non omnes, directed both to the firſt juſtices, 


and alſo to thoſe who are ſo aſſociated to them; which, re- 
citing the purport of the two former commiſſions, com- 
mands the juſtices, that if all of them cannot conveniently be 
preſent, ſuch a number of them may proceed, &c. 


As to THE SIXTH POINT, viz, Whether fuch juſtices 
niay fit in one county to try offences in another. | 


Se. 19. It ſeems agreed, that regularly all offences are to 
be enquired of, heard, and determined in the county wherein 
they were committed, and that the king cannot authorize the 
taking of them in another. Yet it was adjudged in the caſe 
of the Cy of Glouceſter, that if the king grant to a city the] ri- 
vilege of being a county of itſelf, diſtinct from the county 
within which it lies, with a ſalvo or reſervation, that the 
jultices of cyer and terminer, Cc. for the county at large 
may ftll fit in ſuch city, ſuch reſervation makes the city 
ſtill remain part of the county for ſuch purpoſe, and conſe- 
quently that an indictment found within ſuch city, of an 
offence in the county at large, is good (a). Alſo it is cer- 
tain, That, by a ſpecial cuſtom, indictments of offences 
within a county may be taken in a place out of it; as they 
are in fact taken both for Middleſex and London at tlie 
Seſſions-hall at NEwGATE, which ſtands in London; for it 
ſhali be intended, that at the original diviſion of London 
from Middleſex there was a ſpecial proviſion made for this 
purpoſe. Allo it is certain, That the king may grant a 


tpecial commiſſion of over and terminer to fit in one coun- 


ty for hearing and determining offences, whereof indict- 
ments have been found in another: but it is agreed, that 
tlie trial muſt be by the jurors of the proper county. 


2. Hale 31.36. As to THE SEVENTH POINT, viz. Where the records of 
24. H. 7.15. fuch juſtices are to be kept after they are determined. 


Seck. 
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Set. 20. It is enacted by g. * 3. c. 5. That juſtices 


« of aſſize, gaol- delivery, and of cher and terminer, ſhall 
« ſend all their records and proceſſes determined and put 
« jn execution to the exchequer at Aichaelmas, every 


31 


«« year once, to be delivered there; and the treaſurer and 


% chamberlains which for the time ſhall be, having the 
« fight of the commiſſions of ſuch juſtices, ſhall receive the 
„ ſame records and proceſſes of the ſaid juſtices under their 
ce ſeals, and keep them in the treaſury, as the manner is, 
& ſo that the juſtices always do firſt take out the eſtreats of 


4 the ſaid records and proceſſes againſt them, to ſend to the 


\ 
0 


% exchequer as they were wont before 
ä a 
a . 0 . 
As to THE EIGHTH POINT, viz. Whether the ſame juſ- 
tices at the ſame time may execute both the commiſſion of 
eyer and terminer, and alſo that of gaol-delivery. 


Sect. 21. It ſeems certain at this day, that the ſame perſons 
being authorized by both theſe commiſſions, may proceed 
by virtue of the one in thoſe caſes wherein they have no 
juriſdiction by the other, and execute both at the ſame time, 
and make up their records accordingly. But this doth not 
ſeem to have been clearly agreed in former times. 


AND now I am to confider the nature of each of the 
abovementioned commiffions in particular; and firſt of that 
of oyer and terminer, concerning which I ſhall endeavour to 
ſhew, FIRST, Its ſeveral kinds. SECONDLY, To what caſes 
the juriſdiction given by it doth extend. TriRDLY, To 
whom, and on what occaſions it is grantable. 


As to THE FIRST POINT. Commiſſions of oyer and ter- 
miner and gaol-delivery are of two kinds: General, and 
Special. | 


Sef?. 22. At this day the common form of ſuch a gene- 
ral commiſſion is, to authorize the perſons to whom it is 


diricted, or three or four of them, of which number either g 


ſuch or ſuch particular perſons among them are ſpecially 


appointed to be, to inquire by the oaths of lawful men, and 


by other means, of all treaſons, felonies, and miſdemeanors, 
being ſpecially mentioned, and of all others, in ſuch and 
ſuch counties, and to hear and determine the ſame at cer- 


tain days and places to be appointed by them, &c. For 


which 1 the 1 acquaints them, that he hath ſent 
e ſheriffs o 


a writ to ſuch counties, commanding them 
to return 6 me before them, at ſuch days and places as 
ſhall be notified by them, in order to make inquiries of ſuch 
offences, &c, | 


Sea, 


9. H. 7. 9. 
B. Commifſ. 


Summary 160. | 
F. Cor. 47. 
9. H. 7.9 


4. Inſt. 162, 
163. 
Crom. Jur. 


31. 
Plow. 384. 
2. Inſt. 419. 
2. Hale 22, 23. 
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32 
34. Aff. 5. Sec. 23. It is obſervable, That the abovementioned 
4A. % commiſhon makes no mention of the ſuit of the party; but 


2. Inſi-419- jt ſeems to have been anciently the moſt common form of 
ſuch commiſſion to direct the juſtices to hear and determine 
offences, as well at the ſuit of the party as of the king, 


2. Hale 19.to Of ſpecial commiſſions of oyer and terminer, there are 
22. many precedents in our ancient law books; as, 


Reg. 123. Sect. 24. Firſt, For the inquiring and determining of 
F. N. B. 110. ſome particular enormous violence done to the party at 
whoſe complaint the commiſſion is ſued. 


Reg. 125.1279. Seck. 25. Secondly, For inquiring and determining of 
F. N. B. 112. treſpaſſes done to the poſſeſſions of a biſhoprick while the 
18 5 temporalities were in the king's hands. 


Reg. 126 Sect. 26. Thirdly, For inquiring and determining of 

F. N. B. 112. injuries offered to merchants, &c. under pretence that their 
ſhips were wrecked. 

Reg 746. Sec. 27. Fourthly, For inquiring and determining of 

F. N. B. 112, oppreſſions of under-ſheriffs and bailiffs and other officers ; 
after which the king may ſend a writ to the high-ſheriff, 
commanding him, as far as in him lies, to remove ſuck 
perſons from their offices till ſuch inquiries be made. 


Sed. 28. Fiſthly, For inquiring into the want of re- 


. . 5 N parations of ſea-walls, ditches, gutters, ſewers, bridges, &c. 


F. N. B. 113. 1. Bac. Ab. 654. 


Sect. 29. Sixthly, For hearing and determining the right 


and title of certain perſons claiming an office, &c. Yet we 
Crom. Jur. find in Dyer, That the defendant ſued before ſuch com- 
132. miſſioners demurred to the juriſdiction of the court; and 
Dyer 125. it ſeems not to be clearly ſettled there whether ſuch com- 
miſſion be good. h | 


2. Inſt. 419. Sect. 30. It is obſervable, That ſome of theſe ſpecial 
Reg. 223.125. commiſſions are mentioned to he granted at the complaint of 
8270 the particular perſons ſuppoſed to be aggrieved; others at 

the complaint of divers perſons in general, without naming 

them, and others without any. complaint at all. | 
Vide the Ap. Se. 31. Alſo there are precedents of other commiſſions 
pendix to 4. of like nature granted on particular occafions ; but ſuch 


e 8 ſpecial commiſſions having been of late much diſuſed, I ſhall 
of the commiſhons now uſed.— N. B. All acts done by commiſſioners muſt be ſigned 


during their ſitting. Strange 368. | 
refer 


* 
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refer the reader for a more exact knowledge of them to The 
Kegifter and Fiitzherbert's Natura Brevium. 


A4 i... Sh. 


As to THE SECOND POINT, viz. To what caſes the juriſdic- 
tion given by the commiſſion of yer and terminer doth extend. 


Seck. 32. It is generally faid, That the juſtices have B. Commiff. 
no power from it to proceed againſt any perſons, but ens 
thoſe who are indicted before themſelves ; be auſe the words Noting 1. 
of it are, that they ſhall “ inquire, hear and determine;“ 12. Co. 32. 
by which it ſeems to be implied, that they muſt inguire of 2 Hale 21, 27. 
an offence before they proceed ro hear and determine it: Sn. 32. 
But this reaſoning, depending wholly on the wording of 
eneral commiſſions, which are made in ſuch form, doth 
y no means prove that a ſpecial commiſſion of er and 
terminer, reciting an indiftment of a particular perfon, and 
== 2uthorizing the juſtices to ſend for and proceed upon it to 
try the offender, is not good: and accordingly we find, | 
that the attainder of Dudley, afterwards Earl of 1 by Cam Jur 
virtue of ſuch a commiſſion, was not objected againſt on this ,,, ?:. 
account, in the arguments concerning it, reported in Plow- Plow. 385, 
den' Commentaries, | 300, &. 


* 


S4. 33. It ſeems to be (a) agreed, That where a ſtatute a) Dy. 236. 
prohibits a thing, and doth not appoint in what gurt it em. Jur. 
mall be puniſhed, the offender may be indicted hefore juſ- 383. 
= tices of oyer and te miner, becau'e the king hath a preroga- 
tive of ſuing in what court he will. But it hath been (5) (5) Dy. 236- 
adjudged, that if ſuch ſtatute appoint that the offence ſhall *; Co. 19. 30. 


be determined in any of the king's courts of record, it can g, Jac 838. 


| IO MED 


t. 164. 
be 


5 39, 
be proceeded againſt only in one of the courts of Meſimin- C. Car. a 

ht ſter- hall; becauſe thoſe being the higheſt courts of record, Sale. 10%. 

ve ſhall be intended to be only ſpoken of ſecundum excellent iam; 

n- and if the act ſhould be taken literally to intend any court 

3d of record whatſoever, the ſheriff's tourn, court leet, and pie- 


powders, and all other inferior courts of record, would be 
within the purview of it: and it is farther reaſonable to 
conſtrue the ſtatute to extend to the faid courts of e- 


minſter only, becante the king's attorney aiways attends 

of there, whole office it is, if the defendant plead a ſpecial 
at plea, to make a replication; yet both Sir £4ward Coke and 4. Inſt. 164, 
ng Sir Matthew Hale ſeem to be of opinion, that on a ttatuce 265. 
| ſo worded, the proſecution may be in any court of ger and Tape 

| terminer. And indeed, ſeeing the above-mentioned limita contra, "Y 
ons tion of ſuch ſaits to courts of record is no more than the 
ich law would have implied if it had not been expreſſed, 


it is agreed, that if it had not been expreſſed the ſuit 
might be in any court of oyer and. ter miner, it may be rea- 
ſonably argued, that it may be brought in any ſuch court 
efer notwithſtanding ſuch linutation according to the common 
755 Vor. III. D maxim, 
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the ſtatute to intend only ſuch courts wherein the king's 


Pr; 4z6 


the N c. 29. * that a writ of treſpaſs (ad audien- 


Or THE COURT or THE JUSTICES BK. 2, 
maxim, quad expreſſio eorum que tacite inſunt mhil operatur ; 
Eſpecially confidering that the court holden before juſtices 7 
of oyer, c. is a court of record of a very high nature, and 
much regarded by the law. As to the objection, that the a 
conſtruction contended for would extend ſuch ſuits to all 
inferior courts of record, it may be anſwered, that it would 
only extend them to ſuch courts of a general juriſdiction 
wherein ſuits of like nature may properly be brought, and 
not to courts of a limited authority, inſtituted for ſpecial 
urpoſes, and confined either to offences at the common 
aw, as the court lect and the ſheriff's tourn are, or to contracts 
of a ſpecial nature, as the court of pie-powwders is. As to 
the objection, that it is moſt reaſonable to conſtrue 
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attorney attends, the ſame may be ſaid in relation to proſe- 
cutions on ſtatutes which mention no court at all wherein 
they ſhall be brought; and yet it ſeems to be certain, that 
feb proſecutions may be brought in any court of oyer and 
terminer. Neither do I find any reaſon afhgned, why the 
king's prerogative, of chooſing in what court he will com- 
mence a ſuit, ſhould be reſtrained without expreſs words in 
this caſe, where courts are mentioned in general, more 
than in the others, where they are not mentioned at all. 
Beſides it ought to be conſidered, that if fuch proſecutions 
are to be confined to the courts of Veſiminſter, no offence 
againſt oy ſuch ſtatute in any county but that wherein 
the king's bench ſits, could be indicted at all; for it is cer- 
tain, that no offence can be inquired of out of the county 
wherein it was committed. Alſo ſince 21 Jac. 1. c. 4. ſet 
forth more at large in the chapter concerning Informations, 
which reſtrains all proſecutions whatſoever on penal ſtatutes 
to their proper counties (as the conſtruction of the ſaid 
moon is now ſettled), if ſuits on ſuch ſtatutes could be 

rought only in #eftminfter-hall, no offences out of Middle- © 
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ſex could be proſecuted at all. 


As to THE THIRD POINT, z. To what perſons, and on 
what occaſions, commiſſions of oyer and terminer are grantable. 


Sed 34. It is enafted by the ſtatute of 11: fininſer f 


« dum et ter minandum) from henceforth ſhall not be granted 
« before any juſtices, except juſtices of either bench, and 
« juſtices in eyre, unleſs it. be for a heinous treſpaſs, where | 
« jt is neceſſary to provide ſpeedy remedy, and our lord | 
* the king of his ſpecial grace hath thought it good to be 
granted.“ r KN" . 

Se. 35. And it is farther enacted by 2. Edw. 3. c. 2. 


K that chers and terneners ſhall not be granted but before 
V n « juſtices 


, 
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e juſtices of the one bench or the other, or the juſtices er. 
V rants, and that for great hurt or horrible treſpaſſes, and 
of the king's ſpecial grace, after the form of the ſtatute 
. abovementioned.” _ 


Sect. 36. Alſo it is enacted by 34. Edw. 3. c. 1. © that 
« writs of oyer and terminer be granted according to the 
ac ſtatue thereof made, and that the juſtices which ſhall be 
ce thereto aſſigned, be named by the court, and not by the 


„ — YU — 


— 


1 “ party.” 
8 | 
0 Sect. 37. It may perhaps be argued from the general 
e words of theſe ſtatutes, that no commiſſion of oyer and 
8 terminer ought to be granted to any, but ſuch juſtices as 
— therein mentioned, and on ſuch ſpecial occaſions. And , Tag, 418. 4 
n Sir Edward Cole, in his comment on the ſaid ſtatute of _ 
at 1 the ſecond, does not ſhew whether all ſuch 
d commiſſions in general are meant to be reſtrained by it, or 
12 ſuch only as are of a particular nature; yet if the iatention 
a- of the ſaid ſtatutes be fully examined, it ſeems reaſonable 
in to confine the purview of them to ſpecial commiſſions of 
re qyer and terminer, granted at the complaint of particular 
Il. perſons, upon ſome great injury fuggeſted to have been 
ns done to them; not only for that ſuch ſpecial commiff.ons, Thel. Dj 
ce for redrefling of a particular grievance at the ſuit of the 1 ante * M 
in party, ſeem to came more properly and generally under the 2. Inſt. 419. 
er- notion of writs, than general commiſſions iſſued by the king 
ty as the common diſpenſer of juſtice to his people, without 
ſet © any particular application from or regard to any particular 
ns, X& perſon; but alſa becauſe there may be a miſchief to the 
tes fſubject from ſuch ſpecial commithons, which cannot be 
aid feared from the general ones; for the party who ſues out 
be ſuch a ſpecial commiſſion, may thereupon take out a writ 
le- to the ſheriff, commanding him to arreſt the goods ſup- 
£ poled to be wrongfully taken away, and to keep them in Reg. 126, 
| fafe cuſtody till ſome order be made concerning them by. 177. 
on the juſtices aſſigned to determine the matter, which may be 2: 8 
ble. very inconvenient to the perſon complained of. Neither ** 7 309% 
can it be imagined, that the ſtatute intended to, reftrain ge- 
ſter X neral commiſſions to enormous treſpaſſes, which could not 
len- but hinder the due execution of juſtice, which requires the 
ited WF puniſhment of all kinds of miſdemeanors, of which ſuch 
and commiſſioners are the uſual and proper judges. But it is 
here reaſonable indeed, that ſuch ſpecial commiſſions ſhould. not 
lord be granted but upon urgent occafions; and accordingly we Reg. 124, 125, 
| be 


find ang rs for the ſuperſeding of them, where the king f. 21. 
has been informed, that he was impoſed upon in granting 
them on a ſuggeſtion that the injury complained of was of 

ö | D 2 | a heinous. 
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a heinous n»ture, where in truth it was but a flight incon- 
ſiderable tielpaſs. | 


For other particulars concerning the proceedings of juſ- 
tices of oyer and terminer, {ee the chapter concerning 
APPR-VER, and the chapter concerning PROCESS AGAINST 
Fur J-. 5 LF 
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G AOL DELIVERY: 


Fox the better underſtanding of the nature of the com - 4. C mm. 
miſſion of 640 L-DELIV XX, I ſhall conſider, 267. 


Flasr, What ought to be the form of it. 


Srcov pv, What juriſdicion the juſtices 4uthotized by 
It have by the common law. or 


Tun, What by ſtatute. 


. FouxtaLy, In what place they ought to hold their 
femons. 


Ser. 1. As to THE FIRST POINT. Having already 164. 
ſhewn, that all judicial commiſſions muſt be agreeable to an Ch. 1. 
cient precedents, 1 ſhall only thew in this place, the purport Ch. 35. 
of the moſt uſual commiſſion of gaol-del very, which is a 4; Inſt. 168. . 
patetit in nature of a letter from the king to certain perſons, ,, : i vo! 
appointing them his juſtices, or two or three of them of 2. Hale 32. 
which number either flich or ſuch a particular perſon among For the form 
them is eſpecially required to be, and authorizing them to e _ a 
deliver his gaol, at ſuch a place, of the priſoners in it; for e ga 


* , . . delivery. vide 
which purpoſe it commands them to meet at ſuch place, at dee to 


the time which tliey themſelves ſhall appoint, and informs 4th commen- 


them, that for the fame purpoſe the king hath commanded tary: Seck. 2; 
lis ſheri# of the ſame county to bring all the priſoners of 

the gaol, and their attachments, before them, at ſuch day 

to be appointed by them. 


As to THE SECOND POINT, 222. i What juriſdiction jul- 
tices of gaol-delivery have by the common law. 


ect. 2. It ſeems to be clear, That they may by common gut. +58. 

law proceed upon any indictment of telony or treſpaſs, found 2. Hale, 323 
before other juſtices, againſt any petſon in the priſon men- 33. 
tioned in their commiſſion, and not determined; and there- 4, inſt. 168; 
fore theſe words in the ſtatute of 4. Edw. 3. c. 2. that B. Gor. 1785 
* the juſtices aſſigned to deliver the gaols mall have ph wer 12, Co; « 
eto deliver the ſame gaols of thoſe that ihall be indicted 
© before juſtices of the peace,” ſeem ouly to be in af- 

D 3 ficmante 
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4 firmance of the common law. And herein the authority of 
q theſe juſtices differs from that of juſtices of oyer arid termi- 


3 — 4 © 0 


Ry 


4. Inſt. 1 68. 


(c) S. P. C. 
183. 
2. Roll. 12. 


43 ner; who regularly can proceed only againſt perſons in- 


dicted before themſelves, as hath been more fully ſhewn in 


1 | the precedent chapter, ſection 32. 

1 (a) ro. Eliz. Se#. 4. But it is ſaid in ſome (a) books, that juſtices 
4 99.179 of gaol-delivery, as ſuch, have no power to take any in- 
1 5 dictment. But the common opinion, that they have ſuch 
4 1. And. 111. power, ſeems much more agrecable to reaſon; for () ſurely 
x F. Cof. 47. it tannot but be implied in their commiſſion to deliver pri- 
4 (5) And. ſons of their priſoners, that they muſt have authority to 
4 — 0 - 1 make ſuch deliverance by due courſe of law, which cannot 
'l al 3 be without a proclamation if there be no proſecution, or 


a proper trial if there be one, in order to which there muſt 
he an accuſation of record, without which the priſoner can- 


not be arraigned or tried. 


F:8. 4. Alſo it hath been (c) holden, That juſtices of 
gaol-delivery, as ſuch, have no go to deliver the gaol of 


"rx ha Fon committed for high treaſon; perhaps for this reaſon, 
F. Cor. 47. becauſe this being a crime of ſo high a nature, and againſt 


1. And. 111. 


the king himſelf, ſhall not be included in the general words 
ofa commiſſion, nor tried without theking's ſpecial direction. 
And this opinion ſeems to be much favoured by the pream- 
ble of the ſtatute of 3. Hen. 5. c. 7. wherein it is recited, 
«© That the puniſhment of counterfeiting money (which is a 
&« ſpecies of treaſon) pertaineth not to any judges of the realm, 
© but to the king's juſtices before himſelf, or to ſpecial com- 
«© miffioners thereto aſſigned;ꝰ and thereupon it is enated;z 
That juſtices of aſſize ſhall have power by the king's 
„ commiſſion to hear and determine the offence abovemen- 


| 

(4) 4. Tit, © tioned.” Vet the contrary opinion is not only war- 

io 169. ranted by very great (4) authorities, but alſo it ſeems more 

| Sum. 189. agreeable to reaſon; for ſince the words of the commiſfion 
5 ve 35- are general, and include all priſoners alike without any ex- 
Part ſect. 4. ception, why ſhould thoſe who are accuſed of treaſon be 


conſtrued to be out of the meaning of them more than 
others? eſpecially conſidering, that the greater the crime 
is for which a man is impriſoned, the greater hardſhip it is 
for him to he under the terror of a proſecution tor it, with< 
out being admitted to an opportunity of clearing his inno- 
cence; and the ſtatute of 1. Edw. 6. c. 50 which autho- 
rizes ſubſequent commiſſioners of gaol- delivery to give 
judgment of death againſt ſuch as were found guilty before 
other commiſſioners of gaol- delivery, of treaſon, &c. and 
reprieved before judgment, clearly ſuppoſes ſuch juſtices to 
have power in treaſon as well as in other caſes. 
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Seck. g. It ſeems clear from the words of the commiſſion, F. Cor. 17. 
that theſe juſtices bave,nothing to do with any perſons not 
in cuſtody of the priſon mentioned in it, except in, ſome 
ſpecial caſes; for if part only of thoſe who were accomplices 
to the ſame felony be in ſuch priſon, and other part of them 
out of it; ſuch juſtices, for the neceſſity of the caſe, may 
receive an appeal againſt thoſe who are out of the prifon, as 9. H. 4+ t. 
well as thoſe who are in it, which appeal, after the trial of 4 5% 7 | 
ſuch priſoners, ſhall be removed into the king's bench, and 54: 
proceſs ſhall iſſue from thence againſt the reſt. But if thoſe 
out of priſon ſhould be omitted in ſuch appeal, they could 
never be put into any other, becauſe there can be but one 
appeal for one felony. Alfo it is ſaid both by (a) Staunford (a) S. P. C. 644 
and (4) Hale, that ſuch juſtices may receive an appeal by $5: 9,160. 
bill againſt to one let bail. But I canfot find any authority 50 ut. 79. 
in the (e) books cited by them for that purpoſe, to warrant Qu, pt 
this opinion (1); for though it be true, that the court of 169. 
king's bench may receive an appeal by bill, againſt one for (% 32-H.6.4. 
whom bail is filed, as being in cuſſodid mareſcballi, yet this 36. * 
ſeems to depend on the particular uſage of that court. And Hh Bo * 
J do not find it ſaid in any book, that thoſe who are bailed 21. Mo va. 
by any other court, are looked upon as priſoners in the F. Mainp. 14, 
priſon belonging to ſuch court, but only in the cuſtody of 13. 
their ſurèties, who may detain them wherever they pleaſe. <p * 
However, it ſeems to be agreed by all the books abovemen- 41. 1 
tioned, that ſuch juſtices have no morè to do with one let Hale 35. 
to mainprize, than if he were at large, becauſe ſuch perſon 
can in no ſenſe be faid to be a priſoner, ſince it is not in 
the power of his ſureties to detain him in their cuſtody, as 
in be more fully ſhewn in the chapter concerning Bail. 


(1) Ir is ſaid, 2. Hale 35, chat juſtices of gaol-delivery may receive an appeal by 
Jil againſt a perſon being in cuſtody ; and take an indictment againſt one admitted to 
a tor which 21, Hen. 7, 33. 4. 9. Edw. 4. 2. 4. 39. Hen. 6. 27. 6. are cited as aus 
thorities. 


Seck. 6. It ſeers clear, that ſvch juſtices hive not only 4. Inft. 169: 
power to diſcharge ſuch priſoners as upon their trial ſhall F. Cor. 47. 
be acquitted ; but alſo all ſuch againſt whom, upon procla- 88. 

A Ja" 2. Hale 34. 
mation made, no evidence ſhall appear to indict them; 
which neither juſtices of peace nor juſtices of cer and ter- 
miner can do. | | 

By 14. Geo. 3. c. 20. he ſhall pay no foe for ſuch diſcharge, but the gaolet ſhall re- 
ceive 138. 4d. from the county. 


; Set. 7. Alfo there ſeems to be. no doubt, but that the 15. H. 3. f. 
juͤſtices of gaol- delivery may award execution againſt ſuch +: Inſt. 169. 


priſoners as have been out-lawed for felony before juſtices of Sum. 158. 
peace, ? 2. Hale 35+ 


D 4 Se, 


46 
Dyer 20s. 


Sum. 160, 


Con. Crom. 
Jur. 126. 
Quære 8. P. C. 
132. 77» 
25. E. 3. 394 


2. Hale 3 6. 
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S.. 8. Alſo notwithſtanding the commiſſion of juſ- 
tices of gaol-dclivery be in ſtrictneſs determined after the 
end of their ſeſſion, yet it ſeems to be ſettled at this day, 
that they have power either to order the execution or re- 
prieve of the perſons who have been condemned before 
them, 


Sed. 9. Alſo it is fail by ſome, that juſtices of gaol- 
delivery may by the common law puniſh thoſe who undul 
bail priſoners, as being guilty of a negligent eſcape ; but it 
ſeems needleſs ſtrialy to examine this matter, fince they 
have certainly ſuch power by ſtatute, as will be more fully 
ſhewn in the tollowing part of this chapter. 


As to THE THIRD POINT, v2, What juriſdiction juſ- 


tices of gaol-delivery have by ſtatute, | ſhall. confider the . 


ſame. —Firſt, In rclation to appellees. Secondly, To ir- 
regulu bailment of priſoners. Thirdly, Jo ſheriffs, &c. 
refuſing to receive priſoners. Fourthly, To perſons con- 
vi ed before former juſtices. Fiſthly, to offences created 
by ſtatute. ä 8 


$ 2. 10 To the firſt particular, it is enacked by 29. 
Edw. 1. That they may award proceſs into a foreign 
& county ag inſt thoſe who ſhall be appealed before them 
« by an approver;“ as ſhall be more fully ſhewed in the 
chapter concerning Approvers. 


Se. 11. As to the ſecond particular, viz. The power 
of ſuch juſtices in relation to the bailment of priſoners, it 
is enacted by 27. Edw. 1. c. 3. commonly called the ſtatute 
de fimbus, ** that juſtices of affize ſhall deliver the gaols of 


counties where they take aſſizes, &c. and inquire if ſhe- 


F. N. B. 25 1. 
Sum. 158, 
4. inſt. 169. 


„riffs, or any other, have let out by replevin priſoners not 
„ repleviable, or have offended in any thing contrary to 
& the form of the ſtatute of Weſiminſter the firſt, e. 15. 
* and whom they ſhall find guilty, they ſhall chaſten and 
« puniſh in all things accoraing to the form of the ſtatute 
6 aforeſaid.” d 


Se. 12. But this ſtatute mentioning only juſtices of 
aſſize, it may perhaps be queſtioned, whether it is to be ex- 
tended by equity to juſtices of gaol-dclivery by ſpecial com- 
miſhon, not being juſtices of aſſize. 


Sect. 13. However, it is enacted by 4. Edw. 3. c. 2. 
* that juſtices aſſigned to deliver gaols, ſhall have power 
* to enquire of ſherifts, gaolers, and others in whoſe ward 
*« perſons indicted before wardens of the peace ſhall be, if 

| | they 


wa 5's ti 
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„ they make deliverance, or let to mainprize any ſo in- 
„ dictel which be not mainpernable, and to punith the 


© ſaid ſheriffs, gaolers, and others, if they do any thing 
5 againſt this act.“ | 


$.8. 14. It is obſervable, that this ſtatute ſaith only in 
general, that ſuch juſtices thall have power to punith the 
offenders therein mentioned, without ſaying, that they 
ſhall puniſh them according to the form of the ſtatute of 
Weſiminſter the firſs, as the abovementioned © ftatute de 
finibus does; yet it is ſaid, that they may punich them ac- 
cording to the form of the ſaid ſtatute of Weitminſter, as 
much as if it had been expreſſed. 


Sect. 15. Alſo it is enacted by 1. & 2. Ph. & Mary, c. 13. 
« that if any juſtice of the peace of the quorum, or coro- 
4c ner, ſhall offend againſt the purvie of the ſaid ſtatute, 
d either as to bailing priſonzrs, or taking their examina- 
„ tions, or the information of thoſe that bring them before 
e them, or not putting the ſame in writ, or not certifying 
„them to the next gaol-delivery, or not putting in 
« writing the evidence given to a jury on a coroner's in- 
t queſt of murder or manſlaughter, or not binding over 
% material witneſſes againſt perſons accuſed of felony to 
„give evidence at the next general gaol-delivery, or not 
*« certifying ſuch evidence and alſo ſuch recogniſances, &c. 
& thejuſtices of gaol- delivery of the place where ſuch offence 
„ ſhall be committed, upon due proof thereof by examina- 
„ tion before them, ſhall for every ſuch offence ſet ſuch 
6 fine as they ſhall think meet, & c.“ 


Sect. 16. As to the third particular, vis. The power of 
ſuch juſtices in relation to ſheriſfs, &c. refuſing to receive 
priſoners, it is enacted by 4. Edw. 3. c. 10. that juſ- 
« tices of gaol-delivery ſhall punith ſheriffs and gaolers re- 
« tuſing to take felons into their cuſtody from conſtables 
e and townſhips without being paid for ſuch receipt.“ 


Set. 17. As to the fourth particular, vis. The power 
of ſuch juſtices in relation to perſons convicted before 
former juſtices, it is enaced by 1. Edw. 6. o. 7. that 
** where any perſon or perſons ſhall be found guilty of any 
„ trealon or telony, for the which judgment of death ſhould 
*© or may enſue, and ſhall be reprieved to priſon without 


4t 


8. P. . 77 


3. Bulſ. 113. 


4. Inſt. 69r. 


judgment at that time given againſt him; her, or them Videalſotheir 


* 19 tound guilty, thole perſons that at any time hereafter 
* thall by the king's letters patent be aihgned juſtices to de- 
* liver the gaol woere any ſuch perſon or perſons found 
* gailty all remain, thall have full power and authority 

to 


power as to 
tranſporta- 
tion, 1. vol. &oe. 
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© to give judgment of death againſt ſuch perſon ſo found 
« guilty, and reprieved, as the ſame juſtices (before whom 
8 ſuch perſon or perſons was or were found guilty) might 
« have done, if their commiſſion of gaol-delivery had re- 
„ mained and continued in full force and ſtrength.” 


12. Co. 33. 


$:2. 18. It hath been holden that this ſtatute extends 
B. Oy. & Ter. 


not to convictions before juſtices of oyer and terminer, not 
only becauſe convictions before juſtices of gaol- deliver 
only are mentioned, but beeauſe the proceedings = 
tices of oyer and terminer, after the oyer determined, ought 
to remain in the king's bench, and the records before the 
Juſtices of gavl-delivery with the caftos rotulorum: 
Daliſon 20. Seft. 19. Alſo it ſeemeth, that ſince the ſtatute ſpeaks 
only of perſons reprieved before judgment, it gives ſubſe- 
uent commiſſioners no manner of power over perſons con- 
emned by former juſtices; and therefore it hath been 
holden, Gas if a perſon condemned by former juſtices, 
plead a pardon before their ſucceſſors, they have no power 
to allow it, but that the record ought to be removed by 
certiorari into the king's bench, and the priſoner alſo b 
habeas corpus, and that there the pardon ſhall be allowed or 
Quzre Dyer diſallowed. And from the ſame reaſon it ſeems to follow, 


751 that ſubſequent juſtices have no (a) power from this ſta- 
(a) . Hale tute to award the execution of perſons condemned by for- 
35- conte. mer juſtices and reprieved by them. But if judgment had 
(5) See the not been given by the former juſtices, there is no doubt but 


nag _ that the ſubſequent ones might by force of this ſtatute have 


and 8. Geo. 3. allowed the pardon, or given judgment, and awarded execu- 


e. 15. poſt ch. tion, &c. as the firſt might have done(b). Alſo it hath been 


33- title adjudged, that not only ſuch ſubſequent juſtices as are 

TANs rok - authoriſed by the ſame king, by whom the former were 

3 ory commiſſioned, but alſo that the juſtices of the next king 
alifon 20. may have the like power by virtue of this ſtatute, 


Sect. 20. As to the fifth particular, viz. The juriſdic- 
tion of juſtices of gaol-delivery in relation to offences 
created by ſtatute. By 33. Hen. 8. c. 9. 1. 20, they may 

uniſh thoſe who keep unlawful gaming-houſes, or uſe un- 
awful games. By 5. Eliz. c. 9. ſ. 9. they have juriſdic- 
tion over perjury and ſubornation of perjury againſt tlie 
form of that ſtatute. By 8. Eliz. c. 3. they may puniſh 
thoſe who tranſport ſheep alive. By 23. Eliz. c. 1. ſ. 9. 
they may enquire of, hear, and determine offences againſt 
that ſtatute in not coming to church; and generally they 
have the like power in other ſtatutes creating new offences; 
which it would be too tedious particularly to fet down itf 
this place. 79.9 
ect. 
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Sect. 21. As to THE FOURTH GENERAL POINT of this 


2 chapter, viz. In what place juſtices of gaol-delivery ought 


to hold their ſeſſions, it is enacted by 6. Rich. 2. c. 5. 


5 1 t that juſtices aſſigned to take aſſizes and deliver gaols, Vide 19. Ged. 


<< ſhall hold their ſeſſions in the principal and chief towns . c. 54. f. 0. 


4 7% % of every of the counties where the ſhire courts of the Poſt.c. 5.1.20, 
fame counties were then holden, or hereafter ſhould be 
XX © holden.” For other matters relating to theſe juſtices, 


ſee chapter 7. concerning Juſtices of Afﬀize and N Prius, 
and the chapter concerning Proceſs, 
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CHAPTER THE SEVENTH, 
OF 
Tux COURT 


ASSIZE any NISI PRIUS, 


4. Inſt. 168. THE power of ju/lices of aſſixe, whether as ſuch, or as 71/tice? 
Co Lit. 153. of niſi prius; in relation to criminal matters, depending 
Cromp. 204. wholly on ſtatute, I ſhall only take notice of rhe principal 
ebe branches of their juriſdiction of this kind, given them by 
(a) 4. Inſt. ſeveral acts of parliament; and for more particular inqui- 
158, ries concerning their authority in other caſes, and the na- 
12. Co.32. tur, extent, and end of their commiſſion, thall refer the 


2. Cromp.Jur. reader to Sir Edward Coke, and to Mr. Crampcon (a). 
Courts, fo. ö 


pg The moſt conſiderable parts of their juriſdiQtion in crimi- 


nal matters, proper to be conſidered in this place, are ſuch as 

relate 1. To the delivery of gaols. 2. Lo counterfeiters of 
money. 3. To appellees. 4 To conſpirators, maintainers, and 
other offenders of the like nature 5. To offences of ſheriffs, 
gaolers, and other officers. 6. To capital offences tried by 
writ of n;/# prius. 7. Lo the counties for which ſuch juſtices 
of aſſize may be commiſſioned. 


Seck. 2. As to THE FIRST PARTICULAR, it is enacted 
by 27. Edw. 1. & 3. commonly called the ſtatute de finibus, 
& that juſtices athgned to take atiize*, in every count 
« where they do take afſizes, as they be appointed inconti- 
tc nent after the aflizes taken in the ſhi es, ſhall remain both 
&© together it they be l:y; and if one of them be a clerk, 
ce then one of the molt diſcreet knights of the ſhire, bein 
te aſſociate to him that is a layman by the king's writ, ell 
& deliver the gacl; of the ſhires, as well within liberties as 
« without, of all manner of priſoners, after he form of the 
„ gaol deliveries of thoſe ſhires beforetimes uſed. And 
* the ſame juſlices ſhall inquire then, if theriffs or any other 
ce have let out by replevin perions not repleviable, &c.“ 


* 


** 


* 


Se 7. 3. Allo it is recited by 2. Edw. 3. c. 2. that 
5 offenders had been greatly encouraged, becauſe the juf- 
tices of gal delivery and of oper and ferminer had been 
« p10. ured by great men againſt the form of the ſaid ſtatute 

« of 27. Edw. 1.” and thereupon it is enacted, that 

„ ſich juſt ces thall not be made againſt the form of the 

* ſaid ſtatute,” 
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Sect. 4. It ſeems to have been the maſt general opinion 


in the conſtruction of the abovementioned ſtatute of 27. 
F Edw. 1. that the purview of it extends only to caſes of 


= felony ; and that is farther confirmed by the recital of. the 
9 ſtatute of 3. Hen. 5. ſet more at lurge in the f Mowing part 
of this chapter, by which it is cecl red, © that no judges but 


& t ole of the king's bench, or ſpecial e mmiſſioners, have 
ge power to punith counterfei'ers of money.“ Allo it is ar- 
gucd, that the purview of the ſaid ſtatate of 3. Hen. 5. im- 


7 powcring juſtices of aſſize, having the king's commiſſion for 


8 ſuch purpoſe, to he r and determine the offences of ſuch 


perſons, would be vain and to no purpoſe, if ſuch juſtices, 


43 
8. P. C. 59, 


Ray m. 375. 
12. Co. 32. 


8. P. Co 57758. 


as ſuch, had power over ſuch offences before, by virtue of 


the ſaid former ſtatute. And yet perhaps the contrary opi- 
© nion is the more plauſible; for ſince the ſaid ſtatute is in- 


tended for the greater expedition of juſtice, and the words 


of it expreſly extend to all manner of priſoners, why ſhould Infra, ſea. g. 
they be reſtrained by a violent interpretation, inconſiſtent 


with the natural and obvious ſenſe of them? And fince juſ- 


RE tices o! gaol-delivery, armed only with a general commiſ- 
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non to deliver gaols of the priſoners in them, are, according 


to the better opinion at this day, authoriſed to deliver ſuch 
gaols of perſons accuſed of treaſon, as well as of others 


c mmitted for crimes of an inferior nature, why ſhould not 


the ſaid ſtatute, the intent whereof is to give juſtices of aſ- 


ſize like power with juſtices of gaol-delivery, be conſtrued 
to give them as large a power? And as to the arguments 
drawn from the opinion of the makers of the abovemen- 
tioned ſtatute of 3. Hen. 5 it may be anſwered, that per- 


haps the purport of the ſaid recital may amount to no more 
than this, that no other judges but thoſe therein mentioned 
would venture to take upon them a power to try ſuch of- 
tences, becauſe it was not clearly ſettled that they had au- 


| thority to do it. | 


Supra, cap. &. 
ſeck. 4. K 


Sect. 5. It ſeems to be the general opinion, That /, Summary 164. 


tices of aſſixe, as ſuch, by force of the 1aid ſtatute of the 


2. Hale 4. 


=X rwenty-ſeventh of Edward the firſt, may deliver gaols with- 4%: 403. 


out any ſp cial commiſſion for that purpoſe; and this ſeems Cro 
to be the moſt agreeable to the purview of the ſaid ſtatute, 126. 


C. 57. 
Mm. Jur. 


if ſuch juſtices be laymen; for ſeeing the act provides only, Dyer 99. 


that if one of them be a clerk, then one of the knights of 
the county being aſſociate by writ to him that is a layman, 
thall deliver the gaols; and makes no mention of any ſuch 
writ where both are laymen; but only ſays in general, 
« that in ſuch caſe they ſhall remain both together ;“ it 
ſeems to imply that laymen, being juſtices If affize, ſhall have 
ſuch power of courſe. | . 5 


uy S& 4 


Vide upon 
this point, 


2. Hale 403, 


46 Or Tux COURT or ASSIZE Kk. 2, 


See the pre- Se, 6. As to THE SECOND PARTICULAR, wiz, The 
cedent chap. power of theſe juſtices in relation to counterfeiters of mo- 
—_ e ney, it is recited by the ſtatute of 3. Hen. 5. c. 7. that 
this chaigeny. counterfeiting, clipping, waſhing, and other falſity of mo- 
5 ney, had then of late abounded, tor that the puniſhment of 
the ſame pertaineth not to _ judges of the realm, but to 
the king's juſtices before himſelf, or ſpecial commiſhoners 
thereto aſſigned, &c.” and thereupon it is enacted, “ that 
„the king's juſtices aſſigned to take aſſizes in all the coun- 
« ties of England, ſhall have power, by the king's com- 
66 miſſions, to hear and determine in their ſeſſions, as well 
of the counterfeiting and of the bringing ſuch falſe mo- 
« ney into the realm, as of clipping, wathing, and every 
other falſity of the ſaid money.“ 


8. P. c. i. Sea. 7. It ſeems clear from the manifeſt purport of this 

Summary 164. ſtatute, that juſtices of aſfize can claim no power from it 
over any of the offences therein mentioned, without a ſpe- 
cial commiſſion ſor ſuch purpoſe; but this ſtatute being 
wholly in the affirmative, and no way intended to abridge 
but enlarge the juriſdiction of ſuch ; aſtices ; 1t ſeems clear, 
that if they. had authority as juſtices of gaol-delivery by 
virtue of the abovementioned ſtatute de ſinibus, without an 
ſpecial commiſſion to deliver perſons in priſon for ſuc 
crimes (which queſtion is more fully handled in the prece- 
dent part of this chapter), they may ſtill lawfully proceed 
upon the ſaid ſtatute in the ſame manner as before. 


supra, $eft.g, Seer. 8. As to THE THIRD PARTICULAR, viz. The 
Crom. Jur. power of juſtices of aſſize in relation to appellees, it is enact- 
126. ed by the 28. Edw. 1. commonly called the ſtatute de appel- 
latis, that ſuch juſtices may award proceſs into any 
foreign county againſt perſons appealed by approvers, 
„ and proceed againſt them, &c.“ | 


Dyer 99+ Sefi. 9. It is made a doubt in Dyer's Reports, by what 
l. 62. warrant juſtices of afſize hold plea of an appeal of robbery ; 
2 32 and it is there holden, that they do it by virtue of the com- 
Co. Lit. _ miſſion of gaopl-delivery. But it ſeems, that it ought not to 
Lit. 263. - b . * 

| be intended to be the meaning of this report, that u/tices 
of aſſixe have no jurifdiftion as to an appeal of robbery, 

without an expreſs commiſſion of gaol-delivery, ; for, ſince 

Juſtices of aſſixe, as ſuch, have power by the abovemen- 

tioned ſtatute de finibus to deliver gaols of all manner of 

priſoners, after the form of the gaol-deliveries of the ſhires 

wherein they fit, why ſhould they not by force of thoſe ge- 

neral words deliver ſuch gaols of perſons proceeded again 

by way of appeal commenced before them, as well as af thoſe 

ee againſt by way of indictment, as it ſeems _ 
5 3 Eg! 5 taken 


D 
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taken for granted in other books that they may? And there- 
fore it ſeems to be reaſonable to take the abovementioned * 
report of Dyer in this ſenſe, that u/tices 4 aſſixe may hold 
plea of appeals of robbery by the commiſſion of gaol - deli- 
very, given them implicitly by the 1aid ſtatute de finibus, in 
reſpe& whereof they ſeem to have all the power of juſtices 
of gaol-delivery, whether given them by the common law 
or by ſtatute, as fully appears from what immediately fol- 
lows the abovementioned paſſage in the ſaid report, where- 
in it is ſaid, that “ the ſtatute of 3. Hen. 7. c. 1, gives 


« juſtices of aſſize the power by expreſs words as to appeals Dyer gg, 


„ of death;” but it is certain, that the ſaid ſtatute of Henry 
the ſeventh does not expreſly mention juſtices of affize, but 
ſaith only, © that the wife, &c. may commence an appeal 
te before the ſheriff and coroners, or before the king in his 
bench, or juſtices of gaol-delivery;” and yet it is holden 
in the ſaid report, that this ſtatute expreſly extends to juſtices 
of aſſize; from which it ſeems manifeſtly to follow, that 


{uch juſtices are taken to be included under the general no- ;. Co. 32. 


tion of juſtices of gaol-delivery. 


$24. 10. As to THE FOURTH PARTICULAR, v:z. The 
power of ;uſtices of affine in relation to conſpirators, main- 
tainers, and other offenders of the like nature, it is enacted 
by 28. Edw. 1. c. 10, commonly called Articuli ſuper chartas, 
*«« that juſtices aſſigned to take aſſizes, when they come in- 
to the county to do their office, ſhall upon every plaint 
made unto them of conſpirators, falſe informers, and 
& evil procurers of dozens, aſſiſes, inqueſts and juries, 
« award inqueſt thereupon without writ, and ſhall do right 
to the plaintiffs without delay.“ | 


And by 4. Edw. 3. c. 11. it is further enacted, © that 
the juſtices of aſſiae, whenſoever they come to hold their 
&« ſeſſians or to take inqueſt upon u privs, ſhall inquire, 
< hear, and determine, as well at the ſuit of the king as at 
- the 2 of the party of maintainers, bearors, conſpira- 
NR | 


And the like is ordained by 20. Edw. 3. c. 6. by which it 
is enacted, © that ſuch juſtices ſhall have commiſſions to 
* 1nquire of maintainers and common embraceors, &c.“ 


ect. II. Alſo by 5. Edw. 3 c. 10. it is enacted, * that Regiſter 188. 


* the juſtices before whom any aſſize, inqueſt, or jury ſhall 
*© pals, may inquire and determine the ens of any juror 
un taking money of either party, &c.”  - | 


Sea, 


22. Ed. 4. 19. 


43 


1. Hale 3<0. 
2. Hale 403. 
Ray m. 67. 


Or rur COURT or AS SIZE Kk. 2. 


Sed. 12. But by 38. Edw. 3. c. 12. it is ordained, 
« that no juſtice, &c. inquire of offices of the {aid offence, 
but only at the ſuit of the party, or of other, &c.“ 


Se. 13. Ani by 32. Hen. 8. c. 9. it is farther enacted, 
* that tne juſiices of a/iz? of every circuit within this 
„realm, and elſewhere within the king's dominions, ſhall 
in every county within the r circuits, twice in the year 
„% cauſe open proclamation to be made, as well of the 
« faid ſtatute as of all others made againit unlawful main« 
* tenance, champerty, embracery, &. Nö 


Sect. 14. As to THE FIFTH P*RTICULAR, vis. The 
power of juſtices of affize in relation to the oliences of ſhe- 
riffs, gaclers, and other officers, it is enacted by 20. Edw. 3. 
c. 6. ** that juſtices of aflize thall have conimilions ſut- 
«* ficient to enquire of theriffs, eſcheators, bailiffs of fran- 
„ chiſes and their miniſters, and of the gifts which they 
« take to execute their olhce, &c.“ | 


S.A. 15. Alfo by 23. Hen. 6. c. 10. it is enacted, 
ve that j {tices cf afſize in their ſeſſions thall have power 
& to inquire, hear, and determine of office without ſpecial 
cc commithon, of and upon all ſheriits, under-theriffs, clerks, 
* bailifts, gaolers, coroners, ſtewards, bailiffs of franchiſes, 
or any other officer or miniſter doing contrary to the ſaid 
« ſtatute, as by extorting money for the omitting of an ar- 
« reſt, or ſhewing eaſe or favour to thoſe who {hall be ar- 
« reſted, or by admitting perſons to bail, or denying them 
the benefit of it, contrary to the form of the ſaid ſtatute.” 


S A. 16. Alfo, by 1. Hen. 8. c. 7. it is enaQted, “ that 
% Juſtices of asia and of the peace ſhall have authority to 
« inquire of and determine, as weil by exawination as by 
« preſentment, the default of cororers, in not taking an in- 
« queſt without fee or reward, on the view of the body of 
« any perion ſlain by miſadventure.“ 


Sec. 17. As to THE SIXTH PARTICULAR, viz. The 


power of Juſtices of «f/ize in relation to capital offences 


tried by writ of i privs, it is enacted by 14. Hen. 6. 
c. 1. that the juſtices before whom inquiſitions; inqueſts, 
and juries, ſhall be taken by the king's writ of ni/t prius, 
« ſhall have power in all cafes of felony and treaſon to 
&« give their judgments, as well where a man is acquit of 
„ tclony or of treaton, as where he is hereot attainted, the 
& day and place where the ſaid inquiſitions, inqueſts, and 
& juries be 10 taken, and then from thenceforth to award 
*© execution to be made by force of the lame judgmen.s.” 
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AND NISI PRIUS. 


$28. 18. In the conſtruction of this ſtatute it hath been 


I holden, that if the plaintift in appeal be nonſuited before 3 
iſtices of niſi prius, they have no power to arraign the de- 


fendant at the ſuit of the king on the declaration in the ap- 


I peal, as juſtices before whom an appeal is originally com- 
menced may do. 


And the reaſon of this conſtruction ſeems 


to be this, becauſe the ſtatute only mentioning that juſtices 


of niſt prius ſhall give judgment where the detendant is ac- 
quitted or attainted, leaves their juriſdiction upon a non- 
{uit as it was before. t ſec on t 
acquittal of an appellee ſuch juſtices have power to inquire 
of the abettors, and alſo of the fufficiency of the plaintiff to 
anſwer the damages; for fince the ſtatute of /Ye/tmim/ter the 


But it ſcems certain, that on the 


We cond, Ch. 12. gives ſuch power to the juſtices before 
hom an appeal thall be heard and determined; and now by 
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As to THER SEVENTH PARTICULAR, 
counties juſtices of aſſize may be commiſſioned. 


1 ſorce of 14. Hen. 6. it may be heard and determined before 
8; ullices of %% privs, it ſeems neceſſarily to follow, that 
= juſtices of 2¼ö privs ſhall have ſuch power ſince. the ſame ſta- 
WE tute of 14. Hen. 6. And from the ſame reaſoning it ſeems 
Walſo to follow, that ſuch juſtices may give judgment for the 
damages; but conſtant experience hath over-ruled it to the 
E contrary. | 


viz, For what 


Sect. 19. It is enacted by 8. Rich. 2. c. 2. © that no man 
of law ſhall be from thenceforth juſtice of aſſize, or of 
the common deliverance of gaols, in his own county.” 


Sect. 20, Alſo it is enacted by 33. Hen. 8. c. 24. © that 
no juſtice, nor other man learned in the laws of this 
realm, ſhall uſe nor exerciſe the office of ju/zice of affize 
within any county where the ſaid juſtic? was born, or 
doth inhabit, on pain of one hundred pounds, &c. 
Provided, that the ſaid act ſhall not extend to any perſon 
who ſhall be clerk of aſſizes, and aſſociate to any juſ- 
tice of aſſixe, nor to any mayor, ſheriff, recorder, ſtew- 
ard, bailiff, ſewter, or other officer being born or dwell- 
ing within any city, borough or town, within this realm 
of England, &c. nor to juſtices of either bench for taking, 
hearing, or determining aſſizes in the one bench or the 
other, nor to the juſtices, juſtice-clerk or clerks, of aſ- 
ſizes in the duchy and county palatine of Lancaſter.” 


+ Se. 21. Theſe two acts of Richard the Second and Henry 


_ Eighth are explained and amended by 21. Geo. 2. c. 27. 
Y 


which it is ena&ed, © that the juſtices of either bench, 
the barons of the exchequer, or any other perſons learn- 


ed in the law, who ſhall be appointed juſtices of oyer and 
Vol. III. | E *© terminer 


49 


2 2. Ed.4. 19. a. 
ale 41. 


Dyer 120. 
Crom. jur. 
212. 

4. Inſt. 160. 
22. Ed. 4. 19. 
10. Ed. 4. 14. 
2. Inſt. 386. 
Bro. Niſi 
Prius, 27. 

2. Hale 32. 


4. Comm. 268, 
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terminer or gaol- delivery in any county in England, may 
uſe and exerciſe the ſaid offices of oyer and terminer and 
gaol-delivery in ſuch county, notwithſtanding they or 
any of them ſhall have been born and do inhabit within 
any ſuch county, without incurring the penalty of one 
hundred pounds impoſed by 33. Hen. 8.” 


+ ect. 22. And by 19. Geo. 3. c. 74. ſ. 70. it is fur- 


ther enacted, „ that wherever the courts of aſſize, niſi prius, 


40 
60 
05 
00 
40 
« 
4 
( 
0 


* 


- 


cc 
66 


oyer and terminer, or gaol- delivery, for any county at large 
in England, ſhall be held in or near any city or town that 
is alſo a county of itſelf, and at the ſame time with the 
like or any of the like courts for the ſaid city or town, 
the lodgings of the judge or judges thall be conſtrued and 
taken to be ſituate both within the county at large, and 
alſo within the county of ſuch city or town, for the pur- 
poſe of tranſacting the buſineſs of the aſſizes for ſuch 
county at large, and for the county of ſuch city or town, 
during the time ſuch judges ſhall continue therein for the 
execution of their ſeveral commiſſions.” 


Vide 14. Hen. 6. c. 3. for holding aſſi-es at Carliſle for the county of Cumber- 
land; the 1. Geo. 1. c. 45. for Cornwall; and 21. Geo. 2, c. for Buckingham.” 
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CHAPTER THE EIGHTH. 
OF 
Tus COURT 
OF 


CONSERVATOR or TE PEACE. 


{CONSERVATORS or THE PEACE, by the common law, St. Tr. 317, 
were of two ſorts, FiRsT: Thoſe who, in reſpe& of 
their offices, had power to keep the peace, but were not imply 
| called by the name of “ conſervators of the peace, but by the 
: name of ſuch offices, SzconNDLY, Thoſe who were con- 
ſtituted for this purpoſe only, and were ſimply called by the 
name of con/ervators or wardens of the peace. 


$2. 1. Of the firſt fort, E KING (a) is certainly the (a) Lamb. b. 
principal, from whom all authority of this kind was origi- 1. c. 3. 
nally derived, and who till continues to have the ſame in Palt.c. . 
his own perſon. Yet it is ſaid, (4) that he cannot take a (2 ) " Recog. 
recognizance for the keeping of the peace, becauſe it is a 5 
rule in law, that no one can take any recognizance, who 
is not either a juſtice of record, or by commiſhon. Allo 
it ſeems certain, that /c) no duke, ! or baron, as ſuch, (c) Lamb. b. 
have any greater authority to keep the peace than mere pri- 1. c. 3. 


vate perſons; 


Sect. 2. The () lord chancellor or lord keeper of THE (2) Dalt.c.r. 
GREAT SEAL, the lord high ſteward of England, the lord Lamb. b. 1. 
marſhal, and lord high conſtable of England, and every juſ- 82 

tice of the king's bench, and, as ſome ſay, the lord treafurer, | a gun - 
have, as incident to their offices, a general authority to keep ,;, mY 
the peace throughout all the realm, and to award proceſs for 

the ſurety of the peace, and to take recognizance for it. 

And the maſter of the rolls hath alſo the like power, either 

as incident to his office, or at leaſt by preſcription. But 2. Wilſ. 289. 
neither privy counſellors nor ſecretaries of late are conſervators 


of the peace. 


S:&. 3 Alſo every court of record, as ſuch, hath power 
- 3 . 10. H. 6. 7. 
to keep the peace within its own precinct, as hath been more I nb. b. 1. c. 
fully ſhewn ch. 1. ſect. 15. And the juſtices of gaol-de- ;. 
livery may take ſurety of the peace from a priſoner before 
them, who was committed for not finding ſuch ſurety. 
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(a) Lamb. b. i. 


e. 
12. H. 7. 17. 
B. Peace 13. 
C. Car. 26. 
(5) Reccg. 5. 
F. N B. 8 1, 82. 
Dalt. c. 11. 
Lamb. b. 1. 
8. 13. 

Qu. B Recog. 
8. 14. 10, 18. 
1) See the 
books above 
cited. 


9. E. 4. 30. 31. 


(4) Crom. 6. 
Lamb. b. 1. 


e: 3. 


(„% See the 
Books cited 8. 
1. Letter h. 
and S. 4. Let- 
ter b. 


Crom. 6. 


1. Comm. 34.9 
4. St. Tr. 562. 
11. St. Tr. 319. 


Co. Lit. 106. 
Lamb. b. 1. 


Co 3. 12. 


49. Hen. z. 
2. Inſt. 174. 


a Or CONSERVATORS or THz PEACE. Bk. 2. 


Sect. 4. Alſo every sHERIFF is a principal (a) conſerva- 
tor of the peace within his county, and may without doubt, 
cx officio, award proceſs of the peace, and take ſurety for it. 
And it ſeems the better (5) opinion, that the ſecurity fo 
taken by him is by the common law looked on as a recog- 
nizance or matter of record, and not as a common obliga- 
tion or matter i pais only; for that it is taken by him by 
virtue of the king's commiſhon, by which he is intruſted 
with the cuſtody of the county, and conſequently has by it 
an implied power of keeping the peace within ſuch county; 
and it is a general (c) rule, that whatſoever is done by vir- 
tue of the king's commithon ought to be taken as a matter 
of record. 


Se. 5. Alſo every (d) CORONER is another principal 
conſervator of the peace within the county of which he is 
coroner, and may certainly bind any perſon to the peace 
who makes an ailray in the preſencg. But it ſeems the bet- 
ter opinion, that he hath no authority e ee proceſs for 
the peace; and it {eems clear, that the ſecurity taken by 
him for the keeping of the peace (except only where it is 
taken by him as judge of his own court for an affray done 
in ſuch court), is not to be looked on as a recognizance, 
but as an obligation; becauſe it is not taken by one who 
acts as a judge of record, or by the king's commiſſion, as 
all (e) recogiiizances ought to be. ; 


Se, 6. Alto every high and petit CONSTABLE are by 
the common law confervators of the peace within their ſe- 
veral limits, and may take ſuch order for the keeping of the 


lame, as hath been more fully ſhewn bcok 1. chap. 63. 
lect. 13, 14, &c. | 


SECONDLY, Conſervators of the peace by the common 
law who were conſtituted for that purpoſe only, and were 
imply called by the name of conſervators or keepers of the 
peace, were of two kinds Ordinary, and Extraordinary. 


Thoſe of the firſt Kind were either by tenure, or by election; 
or by preſcription. | 


Se. 7. CONSERVATOR5 OF THE PEACE by tenure were 
thoſe who held lands of the king by this ſervice, _—_ 


others, of being con/ervators of the peace within ſuch a dif- 
trict. 


Se. 8. ConsRvaTrors OF THE PEACE by election 
were thoſe who were choſen to ſuch office in purſuance of 
the King's writ to ſuch purpoſe (as all ſheriffs anciently 

were, 


Ch. 8. Or CONSERVATORS or Tiz PEACE. $3 


were, and as coroners {till are, by the freeholders of a coun- 

in the county court, after which election it was uſual 
fr the king to ſend another writ to the perſons ſo choſen, 
commanding them diligently to attend their ſaid office till 
they ſhould receive a command from the king to the 
contrary. 


Sect. 9. CONSERVATORs OF THE PEACE by preſcription B. Peace 18. 
were thoſe who claimed ſuch power from an immemorial Preſerip. 79. 
uſage in themſelves and their predeceſſors or anceſtors, or WY 35. 
thoſe whoſe eſtate they had in certain lands, to exerciſe the C. b. 1c. 3. 
like power, which wholly depended upon ſuch uſage, hoth 
as to its extent and the manner in which it was to be exer- 
ciſed. | 


Sec. 10. It is (a) queſtioned indeed by ſome, whether (a) 21. Ed. 4. 
any ſuch power can be claimed by uſage? Yet if the power 67. 
of holding pleas, and even courts of record, which are of Re Ol 18. 
ſo high a nature, and _ a power of keeping the peace 1 
within their own precin&s, may be claimed by uſage, as it : 
ſeems to be (b) certain that they may, it ſeems ſtrange that 


the bare authority of keeping the peace in a certain diſtrict (AFM Lit. 
may not as well be claimed by ſuch uſage. D.S. 1. c. 3. 


Sea, 11. It (c) ſeems, that the power of ſuch conſer- (c) Dalt. b. i. 
vators of the peace, whether by tenure, election, or pre- f. 3. 
ſcription, was no greater than that of conſtables at this day, Crom. 6. 
unleſs it were enlarged by ſome ſpecial grant or preſcription. 


Sef. 12. The EXTRAORDINARY CONSERVATORS OF Lamb. b. 1. 
THE PEACE were perſons ſpecially commiſſioned, in times © 3: 
of imminent danger either from rebels or foreign invaders, 
to take care of and defend ſuch a particular diſtrict com- 
mitted to their charge, and to preſerve the peace within the 
limits of it; and thefe had power to command the ſheriff 
with bis whole poſe to aid and aſſiſt them. 
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27. Heu. 3. c. 4. 
Dalton 3. 

4. Com. Dig. 
8vo edit. 324. 


CHAPTER THE EIGHTH, 


CONTINUED. 


O F 


Tus COURT 
OF 
JUSTICES or Tut PEACE. 


+TUSTICES oF THE PEACE are of three ſorts. FIRST, 

By act of parliament, as the Þ,/Þop of Ely and his ſucceſ- 
ſors; the Archbi/hop of York; and the Bijhop of Dur ham. 
S:conDLY, By charter or grant, made by the king under 
the great ſcal; as the mayors and chief officers in corporate 
towns. And ThirbLY, By commiſſion, 


For the better underſtanding whereof I ſhall conſider, 


1. In what manner juſtices of the peace have been or- 
dained by the ſeveral ſtatutes, | 


2. How they are to be commiſſioned in purſuance of 


thoſe ſtatutes. 


3- In what manner they are to be qualified. 


4. In what manner juſtices of the peace ſhall take the 
oaths of office. 8 


5. Who are incapable of acting as juſtices of the peace. 


6. What ſtatutes concerning the peace may be executed 


by ſuch juſtices. 


7. Ho far the juſtices of peace for a county may act out 
of it, or within a liberty. b | age 


8. What commiſſions of this kind require a ſpecial ſuit 
to the King for granting them. 5 


9. How far ſych juſtices have power tp proceed on in- 
dictments not taken before themſelves. 3 


10. By what name they are to be deſcribed, 
11. What 
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eh. 8. Or Trs COURT or JUSTICES, &c. 
11. What authority they have in relation to felonies, 


12. What authority they have in relation to' tteaſon, 


præmunire, and miſpriſion of treaſon. 


13. What authority they have in relation to inferior 
offences. , 


14. In what cafes they may act, although they are in- 
tereſted. 8 


15. How far they are impowered to adminiſter oaths. 
16. How far they may act though not of the quorum. 


I7. How far they are protected in the diſcharge of their 
duty. 


18. How far they may award coſts, 


I. In what manner juſtices of the peace have been or- 
dained. . 


Sect. 1. The firſt ſtatute is 2. Edw. 3. c. 16. which is 
in the following words: — “ For the better keeping and 
„maintenance of the peace, the king willeth that in every 
“ county, good men and lawful, which be no maintainers 
& of ol or barrators in the country, ſhall be aſſigned to 
6& keep the peace.“ 8 | 


ect. 2. And it is farther enaded by 4. Edw. 3. c. 2. 
e that there ſhall be aſſigned good and lawful men in every 
county to keep the peace; and at the time of the affign- 
«© ments mention ſhall be made, that ſuch as ſhall be in- 


© dicted or taken by the ſaid keepers gf the peace, ſhall not 


be let to mainpriſe by the ſheriffs, nor by none other mi- 
„ niſters, if they be not mainpernable by the law; nor that 
« ſuch as ſhall be indicted, ſhall not-be delivered but at the 
common law. And the juſtices aſſigned to deliver the 
e gaols ſhall have power to deliver the ſame gaols of thoſe 
© that ſhall be indicted before the keepers of the peace; and 
„that the ſaid keepers ſhall ſend their indictments before 
e the juſtices, &c.“ | 


Scl. 3. By 18. Edw. 3. c. 2. © Two or three of the 
++ beit reputation in the counties ſhall be aſſigned keepers of 
the peace by the np þ commiſſion. And at what time 
„need ſhall be, the ſame, with other wiſe and learned in 
t+ the law, ſhall be * by the king's commiſſion to 
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Lamb. 20. 

4. Comm. 179. 
Salk. 406. 

4. St. Tr. 563. 
2. Hale 44 


2. Roll. Ab. 
lat 
nfra, 32+ 


10. St. Tr. 92. 
App. 


Or Tus COURT or Bk. 2. 


« hear and determine felonics and treſpaſſes done againſt the 


„ peace in the ſame counties, and to inflict puniſhment 
c reaſonably according to the law and reaſon, and the man- 
„% ner of the deed.“ 


Scft. 4. By 34. Edw. 3. c. 1. In every county of 
& Fngland ſhall be aſſigned, for the keeping of the peace, 
e one lord, and with him three or four of the moſt worthy 
« in the county, with ſome learned in the law, and they 
* ſhall have power to reſtrain the offenders, rioters, and all 
e other barrators, and to purſue, arreſt, take, and chaſtiſe 
« them according to their treſpaſs or offence; and to 
* cauſe them to be impriſoned and duly puniſhed accord- 
ce ing to the laws and cuſtoms of the realm, and according 
to that which to them ſhall ſeem beſt to do by their 
« diſcretion and good adviſement; and alſo to inform them, 
& and to inquire of all thoſe who have been pillors and rob- 
& bers in the parts beyond the ſea, and be now come again, 
„ and go wandering, and will not labour as they were wont 


jn times paſt; and to take and arreſt all thoſe that they 


% mzy find by indictment, or by ſuſpicion, and to put them 
« jn priſon; and to take of all them that be not of good 
„fame, where they ſhall be found, ſufficient ſurety and 
“ mainpriſe of their good behaviour towards the king and 
<« his people, and the other duly to puniſh, to the intent 
5 that the people be not by ſuch rioters or rebels troubled 
<< nor endamaged, nor the peace blemiſhed, nor merchants 
& nor others paſſing by the highways of the realm diſturbed, 
„ nor put in the peril which may happen of ſuch of- 
„ fenders; and alſo to hear and determine at the king's ſuit, 


„ all manner of felonies and treſpaſſes done in the ſame 


12. Rich. 2. 2. 
13. Rich. 27. 


e county, according to the laws and cuſtoms aforeſaid.” 


Sect. 5. By 17. Rich. 2. c. 10. In every commiſſion 
ce of the peace through the realm, where need ſhall be, two 
« men of law of the ſame county where ſuch commiſſion 
„ ſhall be made, ſhall be affigned to go and proceed to the 
& deliverance of thieves and felons, as often as they ſhall 
„ think it expedient.” | | 


Sect. 6. And by 2. Hen. 5. ſt. 1. c. 4. The juſ- 
* tices of peace in every ſhire named of the quorum (except 
lords and juſtices of either bench, and the chief baron, 
and ſerjeants at law, and the king's attorney for the 
time that they thall be occupied in the king's ſervice), 
„ ſhall be refiant in the ſame ſhire. 2 Find 


Se. 5. Alſo by 2. Hen. 5. | 2. c. J. Juſtices of peace 
& ſhall be made in the counties of England, of moſt ſufficient 
1 5 | + perſons 
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« perſons dwelling in the {ame counties, by the advice of (4) Tha pow- 
4% THE CHANCELLOR (a) and of the king's council, with- mba a 
out taking other perſons dwelling in foreign counties to to putting 

c execute ſuch office, except the lords and the juſtices of them in, but 
4 aſſizes to be named by the king and his council; and ex- has no right 
<« cept all the king's chief ſtewards of the lands and ſeignio- ng 

« ries of the duchy of Lancaſter, in the north parts, and . rds for miſ- 
& jn the ſouth, for the time being. | rar as 


| | the redreſs is 
to move the king's bench for an information, and afterwards the complainants may aps 
ply to chancery to turn them out of the commiſſion, 2. Atk. 2. 4. St. Tr. 705. 


6 


«a = 


S:#. 8. Alſo there are many other ſtatutes concerning 
the power of juſtices of the peace, all of which it would be 
endleſs to enumerate ; therefore I have only taken notice of 
thoſe which concern their authority1n general ; and for thoſe 
which concern the particular branches of it, I ſha'l refer the 
reader to the books which treat principally of this ſubject. 


II. How juſtices of peace are to be commiſſioned in pur- 
ſuance of the above ſtatutes. 5 


It is obſervable, that the commiſſion of the peace hath 2. Hale 42. 43, 
often been altered in ſeveral reigns, and that the preſent 2 3 
form of it was ſettled by the judges about the thirty-third H 


, . 3. Burn 7. 
year of Queen Elizabeth, and is in ſubſtance as followeth : Palt. 5. 


Seft. 9. ee, with a ſalutation from the king to For the pre- 
the ſeveral perſons named in it, it afterwards aſſigns them —_ we, 
and every one of them, jointly and ſeverally, the king's juſ- 5 
tices to keep the peace in ſuch a county; and to cauſe to peace, vide 
be kept all ſtatutes made for the good of the peace and quiet 3. Burn's Jul. 
government of the people, as well within liberties as with- tice, 7. 

out; and to puniſh all' thoſe who ſhall offend againſt any 

of the ſaid ſtatutes; and to cauſe all thoſe to come be- 

fore them, or ſome of them, who ſhall threaten any of the 

people as to their perſons, or the burning of their houſes, 

in order to compel them to find ſurety for the peace of good 

behaviour; and if they ſhall refuſe to find ſuch ſurety, to 

cauſe them to be kept ſafely in priſon till they ſhall find it. 


Sect. 10. Then it goes on and aſſigns them, and every vide Dalton - 
two or more of them (of which number either ſuch or ſuch c. 6. 
a particular perſon among them is ſpecially required to be), e 7 
Juſtices to inquire by the oath of good and lawful men of e 4 
the ſame county, of all felonies, witchcrafts, inchantments, 
ſorceries, magick art, treſpaſſes, foreſtallers, regrators, in- 
groſſers, and extortions whatſoever, and of all other offen- 
ces of which juſtices of the peace may lawfully enquirgy al- 
ſo of all thoſe who ſhall go or ride armed, &c. or in com- 

| panies, 
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panies, to the diſturbance of the peace; and alſo of all inn- 
holders and others who ſhall offend in the abuſe of * 
or meaſures, or ſelling of victuals, &c. and alſo of all ſhe- 
riffs, bailiffs, ſtewards, conitables, gaolers, and other of- 
ficers, who ſhall be faulty in the execution of their offices; 
and to inſpect all indictments taken before them, or any of 
them, or other former juſtices of the peace for the fame 
county ; and to make and continue proceſs againſt all the 
perſons ſo indicted, till they ſhall be taken, or render them- 
ſelves, or be outlawed; and to hear and determine all the 
felonies, and other offences aforeſaid : Provided, that if a 
caſe of difficulty ſhall ariſe, they ſhall not proceed to give 
judgment, except in the preſence of ſome juſtice of one of 


the benches or of aſſize. 


Sef. 11, And then it commands them to make inquiries 
of the premiſes, and to hear and determine the ſame at cer- 
tain days and places, which they or any ſuch two or more 
of them ſhall appoint, | 


S-&. 12. And then it goes on and commands the ſheriff 
of the county to return before them at certain days and pla- 
ces, to be made known to him by them, ſuch and ſo many 
lawful men of his bailiwick, by whom the truth of the pre- 
miſes may be beſt known and inquired, 


Sccf. 13. And then concludes by aſſigning ſome one of 
them keeper of the rolls of the peace in the ſame caunty ; 
and commanding him to cauſe to be brought before himſelf 
and his fellows, at the ſaid days and places, the writs, pre- 
cepts, proceſſes, and indictments aforeſaid, 


1 4 gy In what manner juſtices of the pgage are to be qua- 
ihed, | | | 


Sec. 14. By the 5. Geo. 2. c. 18. and 18. Geo. 2. c. 20. 
No perſon ſhall be capable of being a juſtice of the peace, 
« or of ading as __ for any county, riding, ar diviſion 
* within Exgland or Wales, who ſhall not have, either in 
“law or equity, to and for his own uſe and benefit, in poſ- 
& ſeſſion, a frechold, copyhold, or cuſtomary eſtate for life, 
or for ſome greater eſtate, pr an eſtate for ſome long term 
te of years, determinable upon one or more life or lives, or 
6 for a certain term originall: greated for twenty-one years, 
or more, in lands, tenements, or hereditaments, lying or 
„ teing, in England of Wales, of the clear yearly value of 
one hundred pounds, over and above what will ſatisfy and 
“ diſcharge all incumbrances that affect the ſame, and over 
and abe ve all rents and charges payable out of, or in re: 

« ſpeck 
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1 c ſpect of the ſame; or who ſhall not be ſeiſed of, or in- 
ts e titled unto in law or equity, to and for his own uſe and 
e- « benefit, the immediate reverſion or remainder of and in 
f- * lands, tenements, or hereditaments, lying or being as 
E c aforeſaid, which are leaſed for one, two, or three lives, 
of &« or for any term of years determinable upon the death of 
* 1 one, two, or three lives, upon reſerved rents, and which 
ae « are of the clear yearly value of three hundred pounds; and 
1= „ who ſhall not, before he takes upon himſelf to act as juſ- 
10 « tice of the peace, at ſome general or quarter ſeſſions for the 
E county, riding, or diviſion for which he does, or ſhall Oath, 
ve « jntend to act, firſt take and ſubſcribe the oath following: 
of * I A. B. do ſwear, that I truly and bona fide have ſuch an 
« eſtate, in law or equity, to and for my own uſe and bene- 
© fit, confiſting of ( ſpecifying the 
es « nature of ſuch eſtate, whether meſſuage, land, rent, tythe, ef 
r- * fice, benefice, or what elſe) as doth qualify me to act as a 
re & juſtice of the peace for the county, riding, or diviſion, of 
8 according to the 
te true intent and meaning of an aq; of parliament made in 
iff « the eighteenth year of the reign of his majeſty king George 
a- « the ſecond, intituled, an act to amend and render more effec- 
1y 6 tual an at? paſſed in the fifth year of his preſent majeſty's reign, 
e- c intituled, an act for the further qualification of juſtices o 
$ the peace; and that the ſame (except where it conſiſis of an 
« office, benejice, or eccleſiaſtical preferment, which it ſhall be 
of * ſufficient to aſcertain by their known and uſual names) is lying 
1 * or being, or iſſuing out of lands, tenements, or heredi- 
elf „ taments, being within the pariſh, townſhip, or precint 
e- «of ; | or in the ſeveral 
“ pariſhes, townſhips, or precincts of 
in the county of | or in the ſeveral coun- 
a- e ties of {as the caſe may be) 
Which oath ſo taken and ſubſcribed as aforeſaid, ſhall be oath to be 
Jo 6 kept by the clerk of the peace of the ſaid county, riding, recorded. 
+ 6 or diviſion for the time . among the records of the 
on ſeſſions for the ſaid county, riding, or diviſion.” 
in | 
- Sect. 15. By 18. Geo. 2. c. 20. f. 2. Exery ſuch Copy of cath 
fe, « clerk of the peace ſhall, upon demand for that purpoſe to be given 
m © made, forthwith deliver a true and atteſted copy of the for 2s. 
or ſaid oath in writing, to any perſon, paying for the ſame 
rs, + the ſum of two ſhillings and no more; which being and admitted 
or e proved to he a true copy of ſuch oath, to be kept amongſt in evidence. 
of + the records as aforeſaid, ſhall be admitted to be given in 
nd evidence upon any iſſue, in any action, ſuit, or informa- 
er tion, to be brought upon this act. 


<4 


N SA. 


OPT 


TIDE 3 


r r . 


1 
0 
i 
5 
. 
Ti 
. 
h | 


Penalty of 
1c0l, 


Proof of qua- 
lification on 
the defendant. 


Defendant to 
ſpecify lands 
(not contain- 
ed in his oath) 
in a written 
notice. 


Lands not 
mentioned, 
not to be al- 
lowed. 


cc 
66 


cc 


cc 
«c 
«6 


Or THE COURT or Bk. 2. 


Sect. 16. By 18. Geo. 2. c. 20. {. 3. From and after 
the {aid twenty-fifth day of March, any perſon who ſhall 
act as a juſtice of the peace for any county, riding, or 
diviſion, within that part of Great- Britain called England, 
or the principality of Males, without having taken and 
ſubſcribed the ſaid oath as aforefaid, or without being 
qualified according to the true intent and meaning of this 
act, ſhall, for every ſuch offence, forfeit the ſum of one 
hundred pounds; one moiety to the ute of the poor of the 
pariſh in which he moſt uſually refides, and the other 
moiety to the uſe of ſuch perſon or perſons who ſhall ſue 
for the ſame, to be recovered, together with full coſts of 
ſuit, by action of debt, bill, plaint, or information, in 
any of his Majeſty's courts of record at JYe/tminfter, in 
which no eſſoin, protection, wager of law, or more than 
one imparlance ſhall be allowed; and in every fuch ac- 
tion, ſuit, or information, the proof of his qualification 
{hall lie on ſuch perſon againſt whom the fame is brought.“ 


ect. 17. By 18. Geo. 2. c. 20. f 4. * If thedefendant 
in any ſuch action, . ſuit, or information, thall intend to 
inſiſt upon any lands, tenements, or hereditaments, not 
contained in ſuch oath as aforeſaid, as his qualification 
to act as a juſtice of the peace in part, or in the whole, 
at the time of the ſuppoſed offence wherewith he is 
charged, he ſhall at or before the time of his pleading de- 
liver to the plaintiff or informer, or his attorney, a no- 
tice in writing, ſpecifying ſuch lands, tenements, and 
hereditaments (other than thoſe contained in the ſaid 
oath), and the pariſh, townſhip, precinct, or place, or 
pariſhes, townſhips, precincts, or places, and the county 
or counties wherein the fame are reſpectively ſituate, ly- 
ing or being (offices and benefices excepted, which it ſhall 
be ſuficient to aſcertain by their known and uſual names); 
and if the plaintiff or informer in any ſuch action, ſuit, 
or information, ſhall think fit thereupon not to proceed 
any further, he may, with the leave of the court, diſcon- 
tinue ſuch action, ſuit, or information, on payment of 
ſuch coſts to the defendant as the court ſhall award.” 


Set. 18. By 18. Geo. 2. c. 20. ſ. 5. © Upon the trial 
of the iſſue in any action, ſuit, or information, to bg 
brought as aforeſaid, no lands, tenements, or heredita— 
ments, which are not contained in ſuch oath and notice 
as aforeſaid, or one of them, ſhall be allowed to be in- 
ſiſted upon by the defendant, as any part of his quali- 
fication, | | 
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Set. 19. By 18. Geo. 2. c. 20. ſ. 6. Where the lande, Lands ”_ 
tenements, or hereditaments, contained in the ſaid oath 3 1 
or notice, are, together with other lands, tenements, and „ich -e 
hereditaments, belonging to the perſon taking ſuch oath, brances. 
or delivering ſuch notice, liable to any charges, rents, 

or incumbrances, that, within the true intent and mean- 

ing, and for the purpoſes of this act, the lands, tene- 

ments, and hereditaments, contained in the ſaid oath or 

notice ſhall be dee: ed and taken to be liable and charge- 

able, only fo far as the other lands, tenements, and he- 
reditaments ſo jointly charged, are not ſufficient to pay, 

ſatisfy, or diſcharge the ſame. 


Se#. 20. By 18. Geo. 2. c. 20. ſ. 7. Where the qua- Qualification 
lification required by this act, or any part thereof, con- Þy rent only. 
ſiſts of rent, it ſhall be ſufficient to ſpecity in ſuch oath 

or notice as aforeſaid, ſo much of the lands, tenements, 

or hereditaments, out of which ſuch rent is iſſuing, as 

ſhall be of ſufficient value to anſwer ſuch rent. 


Seck. 21. By 18. Geo. 2. c. 20. 1. 8. In caſe the 

plaintiff or informer in any ſuch action, ſuit, or infor- 

mation, ſhall diſcontinue the ſame otherwiſe than afore- 

ſaid, or be nonſuit, or judgment be otherwiſe given | 
againſt him, that then and in any of the ſaid caſes, the Treble cotts. 
perſon againſt whom ſuch action ſhall have been brought, 

ſhall recover treble coſts. | 


Set. 22. By 18, Geo. 2. c. 20. f. 9. Only one pe- Only one pe- 
nalty of one hundred pounds ſhall be recovered from the nalty recover- 
ſame perſon by virtue of this act, or of an act made in _ 9 
the fifth year of the reign of his preſent majeſty, intituled, ite... 
an act for the further qualification of juſtices of the peace, for : 

the ſame, or any other offence committed by the ſame 

perſon, before the bringing of the action, ſuit, or infor- 


mation, upon which one penalty of one hundred pounds 


ſhall have been recovered, and due notice given to the 


« defendant of the commencement of ſuch action, ſuit, or 
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information; any thing in this or the ſame act to the 
contrary notwithſtanding. 


Sect. 23. By 18. Geo. 2. c. 20. ſ. 10. Where an ac- No fubſe- 
tion, ſuit, or information ſhall be brought, and due no- quent action 
tice given thereof as aforeſaid, no proceedings ſhall be to be for 


had upon any ſubſequent action, ſuit, or information fences 
prior to the 


- againſt the ſame perſon, for any offence committed be- action 


fore the time of giving ſuch notice as aforeſaid ; but the and notice. 
court where ſuch ſubſequent action, ſuit, or information 
ſhall be brought, may, upon the defendant's morion, 

| | | 3 
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ſtay proceedings upon every ſuch ſubſequent aRidn; ſuit, 
or Ma ivy "= pp ſuch firſt ie ow. or informa2 
tion be proſecuted without fraud, and with effect; it 
being hereby declared, that no action, ſuit, or informa- 
tion, which ſhall not be ſo proſecuted, ſhall be deemed 
or conſtrued to be an action, ſuit, or information, with< 
in the intent and meaning of this act. | 


Seft. 24. By 18. Geo. 2. c. 20. ſ. 11. Every action, 


bill, plaint, or information, given by this or the ſaid for- 


mer act, ſhall be commenced within the ſpace of fix ca- 
lendar months after the fact upon which the ſame is 


grounded ſhall have been committed. 


Sed. 25. By 18. Ged. 2. c. 20. ſ. 12. This act, ot 
any thing herein contained, ſhall not extend, or be con- 
ſtrued to extend, to any city or town being a county of 
itſelf, or to any other city, town, cinque-port, or li- 
berty, having juſtices of the peace within their reſpecti ve 
limits and precincts by charter, commiſſion, or other- 


wiſe; but that in every ſuch city, town, liberty, and 


place, ſuch perſons may be capable to be juſtices of the 
ace, and in ſuch manner only, as they might have been 
if this act had never been made; any thing herein before 


contained to the contrary thereof in any wiſe notwith- 


ſtanding. 


Se. 26. By 18. Geo. 2. c. 20. ſ. 13. Nothing in 
this act, or in an act paſſed in the fifth year of his preſent 
majeſty's reign, intituled, an a for the further qual:ficas 
tion of gftices of the peace, contained, ſhall extend to any 
pw: or lord of parliament, or to the lords or others of 

is majeſty's moſt honourable privy council, or to the 


« juttices of either bench, or to the barons of the court of 


«c 
on 


440 


exchequer, or to his majeſty's attorney or ſolicitor ge- 


neral, or to the juſtices of great ſeſſions for the county 


palatine of Cheer, and the ſeveral counties of the princi- 
pality of ales, within their reſpect ive juriſdictions, or 
to the eldeſt ſon or heir apparent of any peer or lord of 
parliament, or of any perſon qualified to ſerve as a knight 
of a ſhire, by an act made in the ninth year of tlie 
reign of her late majeſty queen Anne, intituled, an act᷑ to 


fſecure the n eedem of parliaments, by the further qualifying 
members to ſit in the houſe of commons ; any thing herein 


40 
«6 


contained to the contrary thereof in any wiſe notwitlt« 
ſtanding. 


Sc. 27. By 18, Geo. 2. c. 20. ſ. 14. © Nothir in 


** this act, or in the ſaid act of the fifth year of the reign of 


„ his 
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« his preſent majeſty contained, ſhall extend, or be con- 
« ſtrued to extend, to incapacitate or exclude the officers of 
« the board of green cloth from being juſtices of the peace 
« within the verge of his majeſty's palaces, or to incapaci 

« tate or exclude the commiſſioners and principal officers of 
« the navy, or the two under ſecretaries in each of the of- 
« fices of principal ſecretary of ſtate, or the ſecretary of 
« Chelſea college, from being juſtices of the peace in or for 


« ſuch counties or places where they uſually have been jul- 


c tices of the peace; any thing herein contained to the con- 
« trary in any wiſe notwithſtanding. 


Set. 28, By 18. Geo. 2. c. 20. f. 15. © This act, or Perſons ex- 
« any thing herein contained, ſhall not extend, or be con- cepted. 


«,{trued to extend, to any of the heads of colleges or halls 
« jn either of the two univerſities of Oxford or Cambridge, 
&« gr to the vice chancellor of either of the ſaid univerſities, 
© or tothe mayor of the city of Oxford, or of the town of 
Cambridge, but that they may be and act as juſtices of the 
ci peace of and in the ſeveral counties of Oxford, Berks, and 
«© Cambridge, and the cities and towns within the ſame, and 
« execute the office thereof as fully and freely in all reſpects 
«+ as heretofore they have lawfully uſed to execute the ſame, 
as if this act had never been made; any thing herein be- 
4 fore contained to the contrary notwithſtanding. 


IV. In what manner juſtices of the peace are to take 
the oaths of office. 


Set, 29. On renewing the commiſſion of the peace, 
which generally happens when any perſon is newly brought 
into the office, a writ of dedimus-poteſtatem iſſues out of the 
court of — directed to ſome ancient juſtice, or other 
perſon, authoriſing them to take THE OATEH of the perſon 
who is newly inſerted in the commiſſion, which is uſually 
in a ſchedule annexed, and to certify the ſame unto the 
court of chancery on the day mentioned in the writ ; un- 
to which oath of office are uſually annexed the oaths of alle- 
giance and ſupremacy. | | 


Se. 30. The form of the oath of office is as follows: 

« Ye ſhall ſwear, that as juſtice of the peace for the county 
en „ in all acticles in the king's commiſſion to 
** you directed, you ſhall do equal right to the poor and 
** to the rich, after your cunning wit and power, and after 
the laws and cuſtoms of the realm and ſtatutes thereof 
made: And ye ſhall not be of counſel of any quarrel 
hanging before you: And that ye hold your ſeſſions atter 
the form of the ſtatutes thereof made: And the ifſues, 
ER, | ; « fines, 
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« fines, and amerciaments that ſhall happen to be made, 


« and all forfeitures which ſhall fall before you, ye ſhall 
* cauſe to be entered without any concealment or embez- 
& zling, and truly ſend them to the king's exchequer. Ye 
& thall not let for gift or other cauſe, but well and truly 
ye ſhall do your office of juſtice of the peace in that behalt: 
And that you take nothing for your office of juſtice of the 
& peace to be done, bat of the king, and fees accuſtomed, 
and coſts limited by ſtatute. And ye ſhall not direct, nor 
& cauſe to be directed, any warrant (by you to be made) 
„to the parties, but ye ſhall direct them to the bailiff of the 
* faid county, or other the king's officers, or miniſters, or 


other indifferent perſons to do execution thereof. $0. 


„help you God.“ | 
'+ Sed. 31. By 1. Geo. 3. c. 13. „ All perſons who 


© arc juſtices of the peace at the time of any demiſe of the 
% crown, and ſhall atierwards be appointed juſtices of the 
& peace by any commiſſion granted by the ſucceeding ſove- 
„ reign, who ſhail take the caths of office of a juſtice of the 
peace before the clerk of the peace or his deputy for the 
6 reſpective county or place for which he ſhall act, or in- 
tend to act, and who ſhall have taken and ſubſcribed at 
© ſome\general or quarter ſeſſion of the peace, the oath di- 
& rected by 18. Geo. 2. c. 20. ſhall and may act as a juſtice 
of the peace for ſuch county or place, without being 
« obliged to take and ſubſcribe again the ſaid oath, and 
without incurring any penalty or forfeiture for the not 
taking and ſubſcribing thereof.“ 


+ Sed. 32. And by 1. Geo. 3. c. 13. ſ. 2. And no 
% perſon who hath taken the oaths uſually taken by a juſ- 
e tice of the peace under a writ or commiſſion of dedimus 
« poteſtatem, ſhall be obliged to have any other dedimus po- 
« teſtatem from the clerk of the crown, to authoriſe any 
« perſon or perſons, therein to be named, to adminiſter 
again to any ſuch juſtice, on any new commiſſion of the 
„ peace, the oaths uſually annexed to ſuch dedimus, and 
taken by a juſtice of the peace: - But the clerk of the 
„peace, or his deputy, ſhall on any new commifhon being 
iſſued, prepare a parchment roll, with the oaths uſually 
* taken under the dedimus poteſtatem annexed to and ingroſſed 
&« on ſuch roll, and ſhall adminiſter, without fee, the oaths 
& in ſuch roll ſpecified to every ſuch juſtice of the peace 
« within the reſpective counties or places for which he ſhall 
« a& or intend to act, who ſhall defire to take the ſame; 
« and every juſtice, after taking tne oaths contained in the 
« ſaid roll, ſhall ſubſcribe his name on the ſame; and the 


* roll with the oaths ſo taken and ſubſcribed, ſhall be kept 


6c by 
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„ by the reſpective clerks of the peace of the reſpeRive 
« counties or places among the records of the ſeſſions.” 


Sect. 33. Some doubts having ariſen upon the meaning 
of this act, it is declared by 7. Geo. 3. c. 9. That all 
© perſons appointed juſticꝛs of the peace by any commiſſion 
« or commiſhons granted by his preſent e 7, who have 
„taken and ſubſcribed, or ſhall take and ſubſcribe the 
„ oaths mentioned in the 1. Geo. 3. c. 13; and all perſons 
„ who ſhall be appointed juſtices of the peace by any com - 
© miſſion or commiſſions which ſhall be granted after his 
« majeſty's demiſe, by any of his ſucceſſors; kings and 
ce queens of this realm, and ſhall have, after the iſſuing of 
« the firſt commiſſion, whereby ſuch perſon ſhall be ap- 
« pointed juſtice of peace, in the reign of any ſuch king or 
« queen, taken and ſubſcribed the ſaid oaths, ſhall not be 
„ obliged during the reign of his preſerit majeſty, or dur- 
« ing any future reign, in which ſuch oaths ſhall have been 
& ſo taken and ſubſcribed as aforeſaid, to take and ſubſcribe 
« the ſame oaths for, or by reaſon of ſuch perſon being 
ce again appointed juſtice of the peace by any ſubſequent 
* commithon or commiſhons which ſhall be granted dur- 
“e ing any ſuch reign; and ſhall not incur any penalty or 
« forfeiture for the not taking or ſubſcribing the ſaid 
« oaths (2). 


(2) In general there is an indemnifying clauſe in ſome act of eve! ſcion of pap - 


liament, provided the juſtices qualify according to the injunctions of the 10, Geo. 4, 


within the time which in ſuch act is uſually limited. 
V. Who are incapable of acting as juſtices of the peace. 


+ Seck. 34. It is ſaid, that if a juſtice of the peace becre- Daltowh, 37 
hted a duke, archbiſhop, marquis, earl, viſcount, baron, : 
biſhop, Knight, judge, or ſerjeant at law, vet this will not 
take away his authority as juſtice of the peace; but if he be 
made coroner, this, by ſome opinions, is a diſcharge of his 
authority of juſtice. By 1. Mary, ſeſ. 2. c. 8. © No per- 18. H. 6. 11. 
ſon having or uſing the office of a ſheriff of any county, Crom. 121. 
e ſhall uſe or exerciſe the office of a juſtice of peade, by Dalt. e. 3. 
force of any commiſſion or otherwiſe, in any county 
+ where he ſhall be ſheriff, during the time only that he 
« ſhall exerciſe the ſaid office, or ſheriffwick: And all 
acts done by ſuch theriff by authority of any commiſſion 
of the peace, during the time aboveſaid, ſhall be void.“ 


1 See. 35. By 5. Geo. 2. c. 18. 6s No attorney, ſoli- 


* citor, or proctor in any court whatſoever, ſhall be capa- 


dle to be a juſtice of the __ within any county of 
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10 England or WWal:s, during the time he ſhall practiſe in 
« ſuch character.” 


+ Se. 36. It is alſo enacted by 9. Geo. 3. c. 30. ſ. 5. 
© That it thall and may be lawful to and for the treaſurer, 
% comptroller, ſurveyor, clerk of the acts, or any commiſ- 
« ſioner of the navy for the time being, from time to time, 
© in all places whatſoever, to do, perform, exerciſe, and 


e execute the office and duty of a juſtice or juſtices of the 


(a) By 17. 
Geo. 2. c. 45. 


ſ. io. the quar- 


- 


peace to all intents and purpoſes whatſoever, in cauſing 
any perſon or perfons who ſhall be charged with coun- 
„ terfeiting, or procuring to be counterfeited any letter of 
« attorney, bill, ticket, certificate, aſſignment, laſt-will, 
„% or other power or authority; or with uttering or pub— 
„ liſhing the ſame as true, in order to receive any wages, 
« pay, or other allowance due to any officer, ſeaman, or 
« other perſon in the ſervice of his majeſty; or with tak- 
« ing or procuring falſe oaths to be taken for any of the 
« purpoſes aforeſaid ; or to obtain the probate of any writ 
« or letter of adminiſtration in order to receive ſuch wages, 
„ pay, or other allowance; or with ſtealing or embez- 
« zleing any naval ſtores (a) the property of the king, to be 
„ apprehended, committed, and proſecuted for the ſame.“ 


ter ſeſſions has juriſdiction over this offeace, and may inflict a penalty of a col. and im-. 
priſonment, &c, upon the offender. | 


Lamb. b. 1. c. 


Dale, c. 5. 
Com? 7. 3. 


VI. What ſtatutes concerning the peace may be executed 
by ſuch juſtices. : SR 


.Sef. 37. It ſeems certain, that by virtue of the ſaid 
commiſſion they may execute all ſtatutes whatſoever made 
for the better keeping of the peace, and conſequently thoſe 
of Vincheſter and J/e/t::nſter, and all others concerning the 
peace, made before the reign of Edward the third, in whole 
time juſtices of peace were firſt inſtituted ; for all thoſe 
ſtatutes were expreſsly mentioned in the ancient commiſſions 
of the peace, and have always been undoubtedly taken to be 
included in the general words of the preſent commiſſion; 
and yet none of the ſtatutes which ordain the office of juſ- 
tices of peace, ſay any thing concerning the execution of 
the ſaid former ſtatutes, ſo that the power of juſtices of peace 
in relation to thoſe ſtatutes, ſeems intirely to depend on the 
King's commiſſion, and yet hath always been unqueſtiona— 
bly allowed. From whence it appears, that regularly the 
king by his commiſſion may authoriſe whom he 7 to 
execute an act of parliament. 


SA, 
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* + $:4.38. Juſtices of peace cannot execute a ſtatute in the Rex. v. James, 

Eaſe of a new-created offence, unleſs authority be given to 2. Stra. 1256. 
them tor ſuch purpole in expreſs words. * 

5. | | | 

$4. 29. They cannot therefore proceed upon the ſta- 

1. 5 of 3 (a), 45 upon the 1. & D Philip and Mary, (a) 1. Salk. 

© b. 11, for uſing more looms than one (5), or 1. & 2. Phil. () 4. Mod. 

id & Mary, c. 7. for ſelling wares in a corporation (c), or 379. 

16 upon the 2. & 3. Edw. 6. c. 4 (4), nor upon the 5. Eliz. () 5. Mod. 

18 c. 14. for forging a falſe deed (e). oh (3. Mod. gi. 

* (e) Cro. Eliz. 87. Sed vide Cro. Eliz. 601. 

of : 

It, + Se. 40. By 15. Car. 2. c. 11. ſ. 8. No commiſ- 

b- t ſioner, farmer, vr ſub-commiſlioner for the exciſe, or 

5 c common brewer of ale or beer to ſell, or innkeeper what- 

or & ſoever, ſhall act in or execute as a juſtice of the peace, 

k- « any of the powers, clauſes, or things contained in any 

he & of the laws made for and concerning the exciſe.” 

rit | | 

es, I Sec. 41. By 24. Geo. 2. c. 40. ſ. 22. No per- 

2 © fon or perſons whatſoever, being a common brewer of 

be « ale or beer, or innkeeper, diſtiller, or other ſeller of or 

*. dealer in any kind of ſpirituous liquors, or who is, or 

m. & are, or ſhall be intereſted in any of the ſaid trades or bu- 


© finefles, ſhall, during ſuch time as he or they ſhall be 
« ſuch common brewer, &c. be capable, or have power to 
ted act, or ſhall be directly or indirectly concerned in acting 
& as a juſtice of the peace in any matter or thing whatſoever, 
* which ſhall any way concern the execution of the powers 


aid « or authorities given or granted by any act or acts of par- 
ade « liament in any wiſe relating to diſtillers, or makers of 
ole « low wines, ſpirits, ſtrong waters, or any other kind of 
the & ſpirituous liquors whatſoever, or to the granting licences 
*. * to the retailers of ſpirituous liquors. | 

oſe 

ons + Seck. 42. By 26. Geo. 2. c. 13. ſ. 12. “ Neither the 
be « perſons above-mentioned, or any juſtice of peace being a 
on; « victualler or maltſter, ſhall, during ſuch time as he ſnall 
juſ- be, or be intereſted in the ſaid bufeneſſes, have power to 
1 of 7 grant any licence to any perſon or perſons whatſoever 
ace « for the ſelling of ale, beer, or other liquors by retail.” 

the ; 4 

na- + Scct. 43. By 31. Geo. 2. c. 29. ſ. 32. No per- 
the % fon who Thall NF or be 3 in the buſineſs bra 

s to « miller, mealman, or baker ſhall be capable of acting, or 


4 ſhall be allowed to act as a magiſtrate or juſtice of the 
peace inany matter relating to the due making of bread, 
Sell. ** the regulation of the price and aſſize thereof, or in the 
* puniſhment of perſons 12 ſhall adulterate meal, flour, 
2 


* or 


N 


C. 


212. 


. 


Car. 211. 


Hale 81. 
Car. 248. 


Or Tits COURT of Bk. 2: 


& or bread contrary to the ſaid ſtatute, on penalty of fifty 


pounds.“ 


VII. How juſtices of peace for a county may act out of it, 
or within a liberty. | 


8:4. 44. 1t is faid, that they have no coercive power 


when out of the county; and therefore that an order 
of baſtardy, or an order for payment of labourers wages, 
made by them out of the county, is not binding. Yet it is 


ſaid, that recognizances and informations volutitarily taken 


before them in any place are good. 


+ Se. 48. And for the greater eaſe of juſtices of the 
peace for any county of this realm, it is enacted by g. 
Geo. 1. c. 7. ſ. 3. © That if any ſuch juſtice of the peace 
4% ſhall happen to dwell in any city or other precinct that is 
* a county of itſelf, ſituate within the county at large, for 
* which he ſhall be appointed juſtice of peace, although not 
« within the ſame county, it ſhall and may be lawful for 
« any ſuch juſtice of peace to grant warrants, take exami- 
« nations, and make orders for any matters which any one 
& or more juſtice or juſtices of the yon may act in at his 
„ own dwelling-houſe, although ſuch dwelling-houſe bo 
c out of the county where he is authoriſed to act as a juſ- 
te tice of peace, and in ſome city, or other precinct adjoin- 
« ing, that is a county of itſelf ; and that all ſuch warrants, 
« orders, and other act or acts of any juſtice of the peace, 
% and the act or acts of any conſtable, tithingman, head- 
* borough, overſeer of the poor, ſurveyor of the highways, 
& or other officer, in obedience to any ſuch warrant or or- 
& der, ſhall be as valid, good, and effectual in the law, 
“ although it happen to be out of the limits of the pro- 
4% per precinct or authority: PRO VNE that nothing in 
* this act ſhall impower juſtices for counties at large to 
4 hold their general quarter ſeſſions in the cities or towns 
& which ae counties of themſelves, nor to empower juſ- 
« tices of peace, ſheriffs, bailiffs, conſtables, headboroughs, 
c tythingmen, borough-holders, or any other peace-officers 
tc of the counties at large, to act or intermeddle in any mat- 
« ters or things arifing within cities or towns which are 
© counties of themſelves, but that all ſueh actings and do- 
e ings ſhall be of the ſame force as if this act had not been 
« made. 


I $24.46. And by 28. Geo. ö. e. 49. to remove all doubts 
teſpecting the conſtruction of the above ſtatute, it is enacted, 
« that it ſhall be lawful for any juſtice acting for any county 


« at large to act as ſuch at any place within any city, town, 
ac or 


8 02 


ti 
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« or precindt being a county of itſelf, and ſituated within, ſur- 

« rounded by, or adjoining to any ſuch county at large. But < 
„the ſame ſhall not extend to give power to the juſtices for 

s any county at large, not being juſtices for ſuch city, 

« town, or precinct, or any conſtable or other officer acting 

under them, to act or intermeddle in any matter or thing 

« arifing within any ſuch city, town, or precinct in any 

„% manner whatſoever,” 


Se. 47, And it is ta be obſerved, that the juſtices of Vide 2.& 3. 
peace for a county have by their commiſſion an expreſs au- P — 2 18. 
thority as well within liberties as without; from whence it 3 
ſeems clearly to follow, that they may execute their office c. 9. 

within a town which has a ſpecial commiſſion of the peace Con. Crom. 8. 
for its own limits, unleſs ſuch commiſſion have a K 9" 20. H. 7.6.7.8, 
that no ather juſtices, except thoſe named in it, ſhall any 

way concern themſelves in the keeping of the peace within the 


is liberties af ſuch town; and it may be queſtioned, whether 
r ſuch a ſpecial clauſe in ſuch a commiſſion do abſolutely 
ot make void the act of any county-juſtice within ſuch town, 
or ſince the commiſſion for the county ſeems as fully to give 
i thoſe named in it a juriſdiction over all ſuch towns within 
1e the precinct of it, as ſuch commiſſion for a town doth ex- 
is clude them; and the juſtices for the county ſeem to be un- 
he der no neceſſity of informing themſelves of the contents of keb. 55. 
(- a commiſſion which they have nothing to do with: yet if 4 
* they have expreſs notice given them of ſuch a reſtraining 
8, clauſe, and proceed to act within ſuch town in defiance of 
70 it, they may perhaps be puniſhable tor their contempt ot 
d- the king's prohibition ; and yet perhaps it may be queſ- 
785 tioned whether their acts be ant oh for the reaſons above- 
rs mentioned. | 
W | 
Ky +8e#2.48. It has been reſolved, that if (a) the crown grant to (a) Talbot a. 
in any city to have juſtices of its own within itſelf, excluding Iubble, Stra. 
to the county juſtices from intermeddling in the ordinary bu- 114. See alſo 
ns ſineſs qfa juſtice of the peace, that in ſuch caſe the act of Rex v. Mor- 
if the codgiy Juſtices will be void, and not be conſidered gan. Cald. 156. 
18, only as a breach of the franchiſe; and that where they are 
ert generally named, as in the 12. Car. 2. c. 23. Which gives 
i- the juriſdiction in exciſe matters “ to juſtices of the peace 
tre * reſiding near the place where the forfeiture ſhall be 
o- * made, or offence committed,“ they have concurrent ju- 
en riſdiction as their locality may chance to be. 
+ Sec. 49 . So alſo it has been reſolved, (5) that a charter (3) Blankley 
"ts granting juriſdiction to, borough magiſtrates over a diſtrict v-Winſtanley, 
ed, not within the borough, does not exclude the county juſ- 3. Ter u Rer. 
nty tices from having a concurrent juriſdiction without expreſs */7 
vm, 7 F 3 words 


— 


70 


(a) Rex v. 
dainſbury. 
4. T. Rep. 451. 


Or THE COURT or BL. 2. 


words in the charter. Therefore, although by charter the 
mayor and ſome of the aldermen of Landon have juriſd e- 
tion in Southwark, yet n the charter contains no non int o- 
mittent clauſe as to ihe juſtices of the county of Surrey, the 
latter have a concurrent juriſdiction with the former (a). 


'+ &2.50. But doubts and queſtions having ariſen touch- 
ing the commitment of offenders by juſtices of the peace of 
liberties and corporations to the houſes of correction of 


counties, ridings, or diviſions, in which ſuch liberties and 


Perſon is to be 
taken in the 
lural as well 
2s the ſingular 
number. 


corporations are ſituate, though the inhabitants of ſuch li- 
berties and corporations contribute to the maintenance and 
ſapport of ſuch houſes ot correction; it is enacted by 15. 
Geo. 2. c. 24. * That in alli caſes where any perſon liable 
« by law to be committed to the houſe of correction, ſhall 
&© be apprehended within any liberty, city, or town corpo- 
„rate, whoſe inhabitants arc contributing to the ſupport 
„% and maintenance of the houſe or houſes of correction in 
& the county, riding, or divifion, in which ſuch liberty, 
city, or town corporate, is ſituate; it ſhall and may be 
<- lawful for the juſtices of the peace of ſuch liberty, city, 
* or town corporate, to commit iuch perſon to the houſe 
& of correction of the county, riding, or diviſion, in which 
« ſuch liberty, city, or town corporate, is ſituate, and ſuch 
«« perſons ſo committed 1hall be dealt with, &c. to all in- 
„ tents and purpotes as if committed by the county, &c.“ 


+ It alſo frequently happened that perſons againſt whom 
warrants were granted by the juſtices of the peace for the ſe- 
veral counties within this kingdom, eſcaped into other coun- 
tics or places out of the juriſdiction of the juſtices of the 
peace granting ſuch warrants, and thereby avoided being 

uniſhed for the offences wherewith they were charged. It 
is therefore enacted by 24. Geo. 2. c. 55. That in caſe 
an; perſon, 2gainſt whom a warrant thall be iſſued hy any 
{+ juſtice of the peace for any county or place within this 
kingdom, ſhall eſcape, go into, reſide, or be in any other 
county or place out of the juriſdiction of the juſtice grant- 
ing ſuch warrant as aforeſaid, it ſhall and may be lawful 
for any juſtice of the peace of the county or place where 
6 ſuch perſon (hall eſcape, go into, reſide, or be, and ſuch 
& juſtice is hereby required, upon proof being made upon 
** oath of the hand-writing of the juſtice granting ſuch 
„% warrant, to indorſe his name, on ſuch warrant, which 
„ ſhall be a ſufficient authority to the perſon bringing ſuch 
% warrant, and to all other perſons to whom ſuch warrant 
*« was originally directed, to execute ſuch warrant in ſuch 
& other county or place out of the juriſdiction of the juſtice 
granting ſuch warrant as aforeſaid, aud to apprehend and 
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« carry ſuch offender before the juſtice who indorſed ſuch 


« warrant, or ſome other juſtice of ſuch other county or 
place where ſuch warrant was indorſed, in caſe the of- 
« tence, for which the offender ſhall be ſo apprehended in 
« ſuch other county or place as aforeſaid, ſhall be bailable 
„in law, and ſuch offender ſhall be ready and willing to 
„ give bail for his appearance at the next aſſizes or general 
« gaol - delivery, or next general quarter ſeſſions of the peace 
« to be held in and for the county or place where the of- | 
« fence was committed, in the ſame manner as the juſtices * 
« of the peace of the proper county or place ſhould or might 
„have done in ſuch proper county or place; and the juſtice 
© of ſuch other county or place fo taking bail as aforeſaid, 
© ſhall deliver the recognizance, together with the exami- 
© nation or confeſſion of ſuch offender, and all other pra- 
© ccedings relating thereto, to the conſtable, tithingman, 
«© or other perſon or perſons ſo apprehending ſuch offender » 
« as aforeſaid, who are hereby required to receive the ſame, be 
© and to deliver them over to the clerk of the aſſizes, or 
« clerk of the peace of the county or place where ſuch of- ' 
« fender is required to appear by virtue of ſuch recogni- 
© zance; and on default ſo to deliver over the ſame, the 
„ perſo:1 neglecting ſhall forfeit 10l.—And in caſe the 
+ offence for which ſuch ofender ſhall be apprehended and 
taken in any other county or place ſhall not be bailable 
in law; or ſuch offender thall not give bail to appear as 
«+ aforeſaid to the ſatisfact ion of the juſtice before whom 
« ſuch offender ſhall be brought in ſuch other county or 
place; then, and in that caſe, the perſon apprehending 
ſuch offender ſhall carry and convey ſuch offender before 
one of the juſtices of the peace for the proper county or 
place where ſuch offence was committed, there to be dealt 
5 „ with according to law. No proſecution ſhall be brought 
(fo © againſt the juſtice for or by reaſon of his indorſing ſuch 
« warrant. But the juſtice who originally granted the 
wy « warrant, may be profecutcd in the ſame manner as he 


ſe⸗ a 


= © might have been if this act had not been made.“ 

* 4 Seck. 51. By 28. Geo. 3. c. 49. reciting that the admi- Juſtices may - 
niſtration of juſtice was frequently obſtructed for want of act for two 

= reſident juſtices of the peace, 1T 18 ENACTED, * that any 2djoining 

1 10 juſtice of the peace acting as ſuch for any two or more un̊s, 

_ counties, being adjoining counties, may act as a juſtice of 

* * the peace in all matters and things whatſoever concern- 

_ & ing, or in any wiſe relating to any or either of the ſaid 

- counties; and that all acts of ſuch juſtice of the peace, and 

= “ the acts of any conſtable, or other officer in obedience 

5 „ thereto, ſhall be as valid, good, and effectual in the law, to 

— „all intents and purpoſes whatſoever, as if ſuch acts of the 


rry F 4 | "OI 


* 


60 
0 


1 
＋ they reſide 6 
n either, at „ 
the time of « 
ating.” Y 10 
th jy 
ce 
60 

Conſtables, 


&c. may carry 4 


offenders be · 
fore juſtices 
acting for the 
county, and 
reſident in the 
adjacent 
county, &c. 
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faid juſtices had been done in the county to which ſuch 
acts more particularly relate; and all conſtables and other 
officers of the ſaid county or counties to wh'ch ſuch act 
or acts relate, axe hereby authoriſed and required to obey 
the warrants, orders, directions, act and adds of ſuch jui- 


tice or juſtices ſo granted, given and done, and to do and 


rform their ſeveral offices and duties, under the pains 
and penalties to which any conſtable or ather officer may 
be liable for a negle® of duty: Provided always. that ſuch 
Juſtice or juſtices be perſonally reſident in one of the ſaid 
counties at the time of doing ſuch act or acts: Provided 
alſo, that the warrants, orders, or directions, ſo to be 
ven and granted, be directed and given in the firſt in- 
ance to the conſtable or other officex of the county ta 
which the fame more particularly relate.“ 


+ Seck. 52. By 28. Geo. 3. c. 49. ſ. 2. it is enacted, That, 
from and after the paſſing of this act, it ſhall and may be 


& lawful for any conſtable, tythingman, beadborough, or 


other peace- officer, or any other perſon or perſons appre- 


hending or taking into cuſtody any perſon or perſons of- 


fending againſt law, and whom they lawfully may and ought 
to apprehend and take into cuſtody by virtue of his or their 
office or offices, or otherwiſe howſogver, to convey and 
take the perſon or perſons ſo apprehended or taken into 
cuſtody as aforeſaid, to any juſtice ox juſtices of the peace 
acting for the ſaid county, and reſident in ſuch adjoining 
county as aforeſaid; and the ſaid conſtables, tythingmen, 
headboroughs, and other peace-officers, and all and every 
other perſon or perſons, are hereby authorifed, empov: - 
ered, and required, in all ſuch cafes, ſo to act in all 
things as if the ſaid juſtice or juſtices of the peace was or. 
were reſident within the ſaid county to which they reſpec- 
tively belong; and all and every perſon or perſons ob- 
ſtrucling or Ag the ſaid conſtables, tythingmen, 
headboroughs, or other peace-officers, in the execution 
of their refpeclive offices, in the ſaid county or counties 
adjoining as aforeſaid, ſhall be, and are 2 made li- 
able to the ſame pains and penalties for ſuch obſtruction 


and hindrance of the ſaid officers in the execution of 


their reſpective offices, as if the ſame had been committed 
in the county for which the ſaid conſtables, tythingmen, 
headboroughg, or other peace- officers, were appoihted to, 
OY | 285 857 1 


VIII. What commiſſions of this kind require a ſpecial 


ſuit to the king for granting of them. 


Nen 


_—_ 
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Sec. 53- It ſeems agreed, that notwithſtanding all ſuch Lamb: b. 1. 
commiſſions muſt be in the king's name, as hath been more 5 8 1 
fully ſhewn chapter the fifth, ſection the firſt, yet there is Past 5: 
not any need of a ſpecial ſuit or application to, or warrant 1. 3 
from the king, for the granting o them; for this is only Roll. 135. 
requiſite for ſuch as are of a particular nature, as conſtitut- Ed. Raym. 
ing THE MAYOR of ſuch a town, and his ſucceſſors, per- 39. 
petual juſtices. of the peace within their liberties, &c, which 
commiſſions are neither revocable by the king, nor deter- 

: : | : 3. Burn 8. 
minable by his death, as the common commiſſion for the (4) Rut ſee 2. 
peace is, (a which is made of courle by THE LORD HAN - Ann c. 8. fl 2. 
CELLOR according to his diſcretion. | 


IX. How far juſtices of peace have power to proceed 
on indiQments not taken before themſelyves. 


| Seat. 54. It is certain, that ſubſequent juſtices of peace Crom, 2. g. 
may proceed upon indictments taken before their predeceſ- 2. Hale 46. 
ſors; but this ſeems chiefly to depend upon 11. Hen. 6. c. 6, 3. Burn 22, 
which, reciting the inconvenience that pleas and proceſſes 

upon indictments before juſtices of the peace had often 

been diſcontinued by making of new commiſſions of the 

peace, to the great loſs of the 7 52 &c. ordains, That 

«« ſuch pleas, ſuits, and proceſſes before juſtices of the peace, 
6 ſhall not be diſcontinued by new commitliions of al 
peace, but ſtand in force; and that the new juſtices, af- 
ter that they have the records of the ſame pleas and pro- 
« ceſſes before them, may continue, and finally hear and 
„determine the ſame, &c.” And this is farther confirmed Crom. g. 
by t. Edw. 6. c. 7. ſ. 6. But it is certain that they cannot Sum. 166. 
proceed on an indictment taken before a coroner, or juſtices 

otroyer and terminer, or gaol-delivery, nor deliver perſons ſuſ- 

pected by proclamation, But by 1. Edw. 4. C. 2. they are 

enabled to proceed on indictments taken before te /heriff at 

his tourn. — 


X. By what name ſuch juſtices are to be deſcribed. 


Seft. 55. It is obſervable, that they are expreſsly com- 2. R. Abr. 95. 
miſſioned by the name of . Juſtices peace; and in no part I 
of their commiſſion are called by the name of keepers of 
the peace ;*” yet inaſmuch as by 18. Edw, 3. c. 2. which is 
on2 of the firſt ſtatutes made concerning their inſtitution, 
they are expreſsly called “ keepers of the peace;” and the 
principal end of their office is for the keeping of the peace ; 
and their uſual deſcription in certioraris is by the name of 
*© keepers of the peace;” it hath been adjudged, that the 
caption of an indi&ment (whereof juſtices of peace have 
conuſance), coram A. B. et C. D. cuſſodibus pacis et juſticiariis 
demini regis in ſuch a place, is good, without expreſsly nam- 


ing 
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/ 


ing them juſtices of peace. Alſo it hath been reſolved, that 
The Kingand the deſcription of juſtices of peace by the name of juſticiari 


Mawkins, domini regis ad pacem conſer vandam, c. is good, without 


1225 . ſaying ad pacem domini regis, for that it is neceſſarily im- 
plied (6). h | 

(6) Alſo by the words © our peace,” when the king dies the ſurery of the peace is 

diſcharged, for the party is not bound to keep the peace of the ſucceeding ſovereign. 


Cramp. 124. 4 


Juſtices may + Sed. 59. Ard it is recited by 26. Geo. 2. c. I7. 

act though «© That whereas authority is given by many acts of parlia- 

aue; ment to two or more juſtices of the peace, whereof one or 

1 more are to be of the guorum, and that divers acts, orders, 
adjudications, warrants, confirmations of indentures, and 
other inſtruments done, made, and exccuted by two or more 
juſtices of the peace, without expreſſing that they are, or 
that one of them is, of the quorum, have been and may be 
for that reaſon only, impeached, ſet afide, and vacated ;” 
it is therefore enacted, That no act, order, adjudication, 
„ warrant, indenture of apprenticeſhip, or other inſtru- 
„ ment already made, done, or executed, or hereafter to 
* be made, done, or exccuted by two or more juſtices of 
the peace, which doth not expreſs that one or more of 
the jultices is or are of the quorum, ſhall be impeached, 
& ſet aſide, or vacated for that defect only.“ | 


XI. Wygt authority jultices of peace have in relation to 
ſelonies. py „ 


com. Dig. 43. Sc. 57. It is obſervable, that ſuch of the ſaid juſtices 
as are of the qrorum only are expreſsly authoriſed to inquire 
of, and hear and determine felonies and treſpaſſes, ani that 
the above-mentioned ſtatute of 18. Edw. 3. after it hath or- 
dained, © That ſome perſons thall be aſhgned keepers of 
the peace by the king's commiſſion,” ſaith in a 1other 
diſtinct clauſe, 4 That at what time need ſhall be, the ſame 
c ſhall be alſigned by the king's commiſſions to hear and 
determine felhnies and treſpaſſes, &c.” From whe'1c2 it 
1s inferred, that juſtices of peace have no power to hear and 
ta) Crom. 125. determine (a) felonies, unleſs they be authoriſed ſo to do by 
§. P.C.53.53- the expreſs words of their co mmiſſion. And this opinion is 
9% farther confirmed by the authority of THE YEAR BOOKs of 
Sum. 163. 207. (6) 6 DAD / / d H / AG, 
2. Lale 43. 44. (9) 2+ Nied. 3. pl. 9. 4. . and 12 Hen. 7. pl. 25. a. where 
(% B. Indict. in it is adjudged, that a certiorari to remove certain indid- 
32. 50. ments taken before juſtices of peace was not good, becauſe 
Co. Lit. 391. it named them only * juſtices of peace,” without add- 
ing that they were s alſo aſſigned to hear and determine fe- 


f lonies, &c.” Yet it ſeems, that it may probably be ar- 
gucd for the contrary opinion, that the ſtatute of 34. Ed x. 3 
g. J. 


F 
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at c. 1. is expreſs, * that the perſons aſſigned for the keeping 

rat 4+ of the p-ace ſhall have power (among other things) to 

ut « hear and determine felomes and treſpaſles, &c.“ And this 

n ſeems to be the principal ground of the reſolution in the - 
caſe of Barnes v. Conſta»tine (a), wherein it is adjudged, that (a) co. Jae, 

is the ſetting forth of an indiQment in a decKration as taken 32. | 

zu. before © juſtices of peace being allo aſſigned to hear and Yelv. 46. 
determine felonies, &c.” was well juſtified upon oyer of 2; Noll. 153. 
the record, wherein it was taken before ** juſtices of peace, Dyer 65. 

7 without adding, that they were “ aſügned to hear and de- 

* « termine felonies, &c.” And as to the authority of Staun- 

or ord and Hale, it may be anſwered, that their opinion is 

* expressly grounded on the wording of the ſtatute of 18. 

nd Edw. 3. and it does not appear that they conſidered the 

re purport of 34. Edw. 3. As to the authority of 2. Nich. 3. 1 

_ J. g. it may be anſwered, that the certiorari therein men- 

be tioned was for the removal of an indictment for counter- 

; feiting coin, and that the power of juſtices of peace to take 

mo . ſuch an indictment, depends wholly upon the ſtatute of 3. 

50 Hen. 5. c. 7. whereby it is enacted, © That the juſtices of 

to « peace throughout the realm thall have power by the 

of 60 B commiſſions to inquire of the ſaid offence.” And 

of as to what is faid in 12. Hen. 7. c. 25. it may be anſwered, 

od, that the ceytioreri therein mentioned was to remove certain 


indictments, but it doth not appear from the book what 
thole indictments were; ſo that it is poſſible they might be 
ot a ſpecial nature, not within the general purview of 34. 
Edw. 3. c. 1. Sed quære. | 


$-2. 58. However it is certain, that ſuch a clauſe in the Summary 16g, 
eommiſhon of juſtices “to hear and determine felonies, **Hale 44- 


nat „ &c.” gives them no juriſdiction over an offence which 8. Ei. 8 
pr by ſtatute is ſpecially appointed to be determined by juſtices 601. 697. 

" of ger and ter miner, becauſe ** ſuch juſtices” ſhall be intended 2. R. Abr. 96. 
het to mean ſuch juſtices of oyer and terminer only which pro- 

1 perly and uſually are ſo called, and not thoſe who are diſ- 

nd tinctly known by another name. And from hence it fol- 

A* lows, that juſtices of the peace have no power to take an 

05 indictment upon the ſtatute of 5. Eliz. c. 14. concerning 

r J forgery; nor on the 2. & 3. Edw.6. c. 24. againſt acceſſaries in 


TY one county to felonies in another; nor on any other ſtatute 
da which ſpecially limits the juriſdiction of determining any Stra, «2 $6, 


70 other felony to other juſtices of a particular denomination. 
| 10 Vet inaſmuch as all felonies include in them a breach of the 
Fo peace, and the 2. and 3. Philip and Mary, c. 10. which 
8 directs juſtiges of peace to take the examinations of all ſuch 
* perſons as ſhall be committed by them for felony, ſeems to 
Lg: ſuppoſe them to have a general power of committing all 
7 4 perſons accuſed of any kind of felony, and the general prag- Kely. 1. 


rice 
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Nait. c. 20. tice has always been agreeable hereto, it is ſaid, that juſtices 
Hale 44. of peace may take the examination of perſons brought be- 
fore them for any kind of felony, and commit them to pri- 

ſon ; and alſo ke the information of the proſecutors upon 

oath, and bind them over to proſecute, and commi: thoſe 

who ſhall refuſt to be ſo bound, if it appear that they can 

Summary 169. give material evidence. Alſo, inaſmuch as the ſaid ſtatute 
2 of 2. & 3. Philip and Mary, c. 10. and alſo 1. & 2. Philip 
Be das. and Mary, c. 13. direct juſtices of peace, in caſes of “ ho- 

i Hale 414. micide and other felonies,” to take the examination of 
ſays they may the offenders, and the information of others, and to certify 
rake an inqui- the ſame to the juſtices of gaol-delivery, it hath been gene- 
_ 3 rally thought adviſable for juſtices of peace to proceed no 
body cannot farther in relation to any felonies though within their com- 


body cannot F f | 
te found. miſſion, except only pelit /arcemes (7). 


(7) Juſtices of the peace in Exgland may commit an offender againſt theglri/b law 


for felony in order to be tranſmitted to [re/and to be tried, the offence being committed 


there. Strange 848. Barnard, K. B. 225. Fitzgibb. 111. 14. Viner Abr. 569. pl. 7, 
But a juſtice cannot take a perſon from the cuſtody of the king's bench, and ſend him 
to the county gaol, but he may, by his warrant, charge him criminally, where he is 
in cuſtody, Strange 828. 1 wo juſtices may take a recagnizance for the appearance 
of one charged with felony on the high ſeas at the ſeſſions of admiralty, and the recog 
nizance may be eſtreated into the exchequer. Parker 241. | 


XII. What authority juſtices of peace have in relation 
to TREASON, præmunire, and miſpriſion of treaſon. 


Scct. 59. It ſeems to be agreed, that notwithſtanding 
none of theſe offences are within the letter of their commil- 
Cemb. 405. fon, yet inaſmuch as they are againſt the peace of the king, 

and of the realm, any juſtice of peace may, either upon his 
Lamb. 226. own knowledge, or the complaint of others, cauſe any per- 
- ſon to be apprehended for any ſuch offence. And it is the 
(a) Dalt.c. opinion both of Dalton (a) and $ir Matthew Hale (6), that 
3 ſuch juſtice may take the examination of the perſon fo 
(90 Hale 44. apprehended, and the information of all thoſe who can give 
1. Hale 580, material evidence againſt him, and put the ſame in writing; 
; | and alſo bind over ſuch who are able to give any fuch evi- 
denge to the king's bench, or gaol- delivery; e his 
proceedings to the ſame court to which he ſhall bind over 
ſuch informers. And this opinion ſeems to be agreeable 
to conſtant practice, eſpecially fince the ſtatutes ot 1. & 2. 
Philip and Mary, c. 13. and 2. & 3. Philip and Mary, c. 
10, which, directing juſtices of peace to proceed in this 
manner againſt perſons brought before them for felony, 
ſeem to give them a diſcretionary power of proceeding in 
like manner againſt perſons accuſed of the abovementioned 
offences. 5 en N 


4 Com. D. 44. 


— 
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5.4. bo. Alſo by 3. Hen. 5. c. 7. „ Juſtices of peace 


« {hall have power by the king's commiſſions to inquire of 
« counterfeiting, clipping, waſhing, and other falſity of 
e money of the land, and thereupon to make proceſs by 
* capias only, againſt thoſe who before them ſhall be 
« thereof indicted.” | | 


$:4. 61. And by 5. Eliz: c. 1. f. 3. „ Juſtices of 
ci peace may inquire of the offence of maintaining the pope's 
« power, and ſhall certify every preſentment made before 
ie them of any ſuch offence, into the king's bench, within 
« forty days after it ſhall be made, &c.“ 


Sed. 62. And by 23. Edw. 1. f. 8. They may in- 1. Leon. 239. 
quire of all offences againſt that act, or againſt the acts 

&« of the firſt, fifth, or thirteenth years of the ſaid queen's 

<« reign, touching acknowledging of the king's ſupreme go- 

«© yernment in cauſes eccleſiaſtical, or other matters touch- 

e ing the ſervice of God, or coming to church, or efſta=  * 
© bliſhment of true religion in this realm, within one year 

« and a day after every ſuch offence committed.“ 


A 
oo 


XIII. What authority juſtices of peace have in relation 
to inferior offences. 


Scct. 63. It would be endleſs to enumerate all the. offences vide 3. Burn's 
within their juriſdiction, concerning which there have been Juſtice ig. and 
ſuch great numbers of ſtatutes; and therefore I ſhall content 4. Com. Dig. 
myſelf in this pl.ce with obſerving, that by the abovemen- . 
tioned ſtatutes of 34. Edw. 3. c. 1. and alſo by the expreſs Which all 
words of their commiſſion, they are impowered to hear and theſe inferior 
determine all treſpaſſes, which is a word of a very general offences are 
extent, and in a large ſenſe not only comprehends all infe- og ts 
rior offences, which are properly and dire&ly againſt the we! brag * 
peace, as aſſaults and batteries, and ſuch like, but alſo all 
others which are ſo only by conſtruction, as all breaches of 


the law in general are (a) ſaid to be. (a) 6. Mod. 


128. 


Sect. 64. Yet it hath been of late ſettled, that juſtices of 
peace have no juriſdiction over (4) forgery or perjury at the 
common law ; the principal reaſon of which reſolution, as I (3) Salk. 406. 
apprehend, was, that inaſmuch as the chief end of the in- Crom. 120. 
ſtitution of the office of theſe juſtices was for the preſerva- Lamb. b. 1. o. 
tion of the peace againſt perſonal wrongs and open violence; ,*%... 1088 
and the word * treſpaſs,” in its moſt proper and natural Sayer 278. 


ſenſe, is taken for ſueh kind of injuries; it ſhall be under- 6. Mod. 379. 


ſtood in that ſenſe only in the ſaid ſtatute and commiſſion, 

or at the moſt to extend to ſuch other offences only as have po] 

U direct aud immediate tendency to cauſe ſuch breaches of 2 
the : 
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(a) 1. Lev. the peace; (a) as libels, and ſuch like, which on this ac- 
239: count have been adjudged indictable before juſtices of peace; 
— 76%, And for this reaſon principally, as 1 apprehend, the court 
1. Keb. 559. Of king's bench in the cafe of one Pitt, fince the abovemen- 
772. 788. 931. tioned reſolution concerning perjury and forgery, refuſed to 
2. Keb. 138. quaſh an indictment found at a ſeſſion of the peace for a li- 


Con. C. bel, but ordered the defendant to demur to it, if he thought 

= Sema: fit (5). And upon the like reaſon perhaps the former 120 

(% Latch, nion, that one may be indicted before juſtices of peace for 

173. being a common »/ght-walker and haunter of bawdy-houſes, 

Poph. 2085 may not be thought to contradiẽt the abovementioned re- 
ſolution. 

C. Jac. 32 Sec. 65. Juſtices of peace by virtue of the abovemen- 


Velv. 46. tioned ſtatute of 34. Edw. 3. c. 1. ſeem to have a juriſdic- 
Con. 2. Roll. tion over barrators, and ſuch like offenders, whether they 


1248 be mentioned in tlieir commiſſion or not. 
King and Sect. 66. And it ſeems cleat that juſtices of peace have 
Loggain, juriſdiction of all inferior crimes within their commiſſion, 


Burn. 13. hether ſach crimes be mentioned in any ſtatute concern- 
rompton 3. . . . 22 

| ing them or not, for that all ſuch crimes are either directly, 
or at leaſt by conſequence and judgment of law, againſt the 
peace; and upon this ground principally, as 1 apprehend, 
it was lately reſolved, that they may take an inditment of 
extortion. | | 


— 


Nex. v. James, f Sed. 67. But in new- created offences, juſtices of the 
2. Stra. 1256. peace have no juriſdiction without expreſs words. 
A. Salk, 650, 
XIV. In what caſes juſtices of the peace may act al- 
though intereſted. | | 


+ Sec. 68. The general rule of law certainly is, that juſ- 
tices of the peace onght not to execute their office in their 
(H). 5. Salk, Own caſe (x); and even in caſes where ſuch proceeding ſeems 
356. 6.7. indiſpenſably neceſſary, as in being publickly aſſaulted or 
perſonally abuſed, or their authority — contemned 
while in the execution of their duty, yet if another juſtice 
be preſent, his atſiſtance ſhould be required to puniſh the 
(0 Ste. 346 offender (d). | BY 
a | + Sc. 69, And by the common law, if an order of re- 
moval were made by two juſtices, and one of them was an 
| inhabitant of the pariſh from which the pauper was removed, 
| ſueh order was illegal and bad, on the ground that the juſ- 
Comms: tice who was an inhabitant was intereſted, as being liable 
Burr. S. C. do the poor's rate (e). But now the ſtatute 16. Geo, 2. 
94. 6. 18. zeciting that doubts had ariſen whether, according 
53S. $34 z- | | ; to 
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to the laws and ſtatutes now in force, juſtices of the peate 
may lawfully act in any caſe relating to pariſhes or places 
to the rates and taxes of which ſuch juſtices reſpectively are 
rated or chargeable;” EN ACTSs, © That it thall and may 
« be lawful to and for all and every juſtice or juſtices of the 
« peace for any county, riding, city, liberty, franchiſe, bo- 
« reugh, or town corporate, within their reſpective juriſ- 
« ditions, to make, do, and execute all and every act or 
ads, matter or matters, thing or things, appertaining to 
« their office as juſtice or juſtices of the peace, fo far as the 
« (ame relates to the laws for the relief, ſettlement, and 
« maintenanc2 of poor perſons ; for paſſing and puniſhing 
« vagrants; for repair of the highways; or to any other 


1- laws concerning parochial taxes, levies, or rates; not- 
= « withſtanding any ſuch juſtice or juſtices of the peace is or 
3 are rated to or chargeable with the taxes, levies, or rates 


within any ſuch pariſh, townſhip, or place affected by 
© any ſuch act or acts of ſuch juſtice or juſtices as afore- 


Ve *« ſaid.” But this act ſhall not authoriſe any juſtice for any | 

on county or riding at large to a& in the determination of any 

"= appeal to the quarter ſeſſions for any ſuch county or riding 

Vs from any order, matter or thing, relating to any ſuch pariſh, 0 
ne townſhip, or place, where ſuch juſtice or juſtices is or are 

d, Lo charged, taxed, or chargeable as aforeſaid. 

of | 


+ Sec. 70. And on this ſtatute it has been determined, Rex v. Yar- 
that on an appeal to the ſeſſions againit an order of removal, pos 7 Ferm 
he thoſe juſtices who are rated to the relief of the poor in ei- * 


ther of the conteading pariſhes have no right to vote. 


l XV. How far juſtices of the peace are impowered to ad- 
| miniſter oaths. = 
i. + Sed. 71. By 15. Geo. 3. c. 39. © In all caſes where any 
ir bs eee is directed to be levied, or diſtreſs to be made, 
ns * by any act of parliament now in force, or hereafter to be 
or made, it ſhall and may be lawful for any juſtice or juſ- 
ed * tices acting under the authority of ſuch acts reſpeRively, 
ce * and he and they is and are hereby authoriſed and em- 
he % powered te adminiſter an oath or oaths, affirmation or 


, affirmations, to any perſon or perſons, for the purpoſe 
of levying ſuch penalties or making ſuch. diſtreſſes reſpec 


re- 4 tively,” 

an | 

d, XVI How far juſtices of the peace may act though not 
af- of the quorum. | | 

ble „„ 
2. + Sect. 72. By 7. Geo. 3. c. 21. it is enacted That all 
ng acts, orders, adjudications, warrants, indentures of ap- 
to | | 6 prenticeihip, 
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& prenticeſhip, or other inſtruments which ſhall be matle, 

done, or executed, by virtue of any act or acts of parlia- 
% ment made or to be made by two or more juſtices of the 
peace qualified to act within ſuch cities, boroughs, towns 
„corporate, franchiſes and liberties, as have only one juſ- 
« tice of the peace of the quorum qualified to act within the 
& ſame, though neither of the ſaid juſtices are of the guo- 

„ rum, ſhall be valid and effectual in law, as if orie of the 
&« ſaid juſtices had been of the quorum.” 


. XVII. How far juſtices of the peace are protected in the 
diſcharge of their duty. | 


+ Sed. 73. JUSTICES OF THE PEACE are ſtrongly pro- 
tected by the law in the juſt execution of their office; an 
therefore all ſlanderous words {ſpoken of them in the dif- 

= charge of their duty, as * ybu are a raſcal, a villain, and a 
a) Aſton vr © lar,” are actionable (a), but they muſt be ſpoken of them 


ef ih in the execution of their duty (6). 


Ld. Ray. 1396. Kent v. Pocock, Stra. 1168. Rex v. Revel, Stra. 420. (6) R. v. 
Pocock, Stra. 1157. | 


+ Sec. 74. Juſtices of the peace are not puniſhable civilh 

| for acts done by them in their judicial capacities, but if 
Cro. Eliz. 30. they abuſe the authority with which they ate entruſted, 
e they may be puniſhed criminally at the ſuit of the king by 
DEST + 3: * way of information. But in caſes where they proteed miniſ- 
—— rather than judicially, if they act corruptly, they 

(£) Rex v. are liable to an action at the ſuit of the party, as well as to, 
N 1. Burr. an information at the ſuit of the king. The court of 
7 4 Rex v. king's-bench, however, will never grant an information 
oung, 1. againſt a juſtice of the peace for a mere error in judgment; 
Burr. 356 (c) for even where a juſtice does an illegal act, yet although 
921 Rex 1 the judgment was wrong, if his heart was right (4), if he 
Baine. . acted honeſtly and candidly, without oppreſſion, malice, re- 
Burr. 1162. venge, or any bad view or ill intention whatſoever, the 
Rex v. court will never puniſh him by the extraordinary courſe of 
ackſon, 1. information (e), but leave the party complaining to the or- 
er. Rep. 653. dinary legal remedy by action or by indifment : but if they 


1 act improperly knowingly, an information ſhalt be 


Trin. 16. Geo. granted (/). 
3. Ci; 

| + Sci. 75. It is enacted by * 1. c. 5. made perpe- 
: 8 oped tual by 21. Jac. 1. c. 12. „ That if any action up- 
Vaughan 213. on the caſe, treſpaſs, battery, or falſe impriſonment, ſhall 
Noy 32. „ be . againſt any JUSTICE OF THE PEACE, mayor, 
5 oll274. „ or bailiff of city or town corporate, headborough, port- 
"2 23 5 « reve, conſtable, tythitigman, or collector, for or concern- 
1. Burr. 602, ing any matter, cauſe, or thing, by them or any of them 
2. Burr. 1162. e 4% done 


* 
A 
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« done by virtue or reaſon of their or any of their office or 
« offices, it ſhall be lawful for ſuch officers or any of them, 
c and all others which in their aid or aſſiſtance, or by their 
« commandment, ſhail do any thing touching or concern- 
« jng his or their office or offices, to plead the general iſſue, 
« not guilty, and give the ſpecial matter in evidence to the 
« jury which ſhall try the ſame; and if the verdi& ſhall 
« naſs with the defencant in ſuch action, or the plaintiff 
40 eu nonſuit, or ſuffer a diſcontinuance, in every ſuch 
« caſe, the juſtices or juſtice, or ſuch other judge before 


51 


„whom the faid matter ſhall be tried, ſhall allow to the 


« defendant his double coſts.” 


+ Sed. 76. And it is further enacted by 21. Jac. 1. c. 12. 
(which extends the above act to churchwardens and over- 
ſeers of the poor) © That the ſaid ſuit ſhall be laid within 
« the county where the treſpaſs or fact ſhall be done and 
„committed, and not elſewhere; and that upon the trial, 
ce if the plaintiff ſhall not prove to the jury that it was ſo 
« done and committed, the jury ſhall find the defendant 
% not guily, without having any regard or reſpect to any 
© evidence given by the plaintiff touching the, cauſe of 
© action.“ | 

+ Se. 77. By 24. Geo. 2. c. 44. No writ ſhall be 
* ſued out againſt, nor any copy of any proceſs, at the ſuit 
te of a ſubject; be ſerved on, any juſtice. of the peace for an 
„thing by him done in the execution of his office, until 
* notice in writing of ſuch intended writ or proceſs ſhall 
& have been delivered to him or left at the 9. place of his 
% abode, by the attorney or agent for the party who intends 
&« to ſve or cauſe the ſame to be ſued out or ſerved, at leaſt 
one calendar month before the ſuing out or ſerving the 
* fame; in which notice ſhall be clearly and explicitly con- 


** tained the cauſe of action which ſuch party hath, or 


« claimeth to have againſt ſuch juſtice of the peace; on the 
back of which notice ſhall be indorſed the name of ſuch 
attorney or agent, together with the place of his abode, 
* who ſhall be intitled to have the fee of twenty ſhillings 
* for the preparing and ſerying ſuch notice, and no more.“ 


+ Sec. 78. By 24. Geo. 2. c. 44. ſ. 2. © Tt ſhall and 
may be lawful to and for ſuch juſtice of the peace, at any 
© time within one calendar month after ſuch notice given 
eas aforeſaid, to tender amends to the party complaining, 
or to his or her agent or attorney; and, in caſe the ſame 
is not accepted, to plead ſuch tender in bar to any action 
to be brought againſt him, grounded on fuch writ or pro- 
* ceſs, together with the plea of not guilty, and any other 

Vor. III. G “ plea, 


4. Inſt. 174. 
1. Inſt. 283. 
Vaughan 113. 
115.117. 
Morgan's 
Vade Mec. 49. 
Stra. 446. 


N. B. By 30, 
Geo. 2. c. 24. 
ſ. 23. this 
clauſe is ex- 
tended to 
juftices acting 
under that act. 
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a & plea, with the leave of the court; and if, upon iſſue joined 
Douglas 307. «© thereon, the jury ſhall find the amends ſo tendered to have 
“ been ſufficient, then they ſhall give a verdict for the de. 

c fendant ; and in ſuch caſe, or in caſe the plaintiff ſhall 

„ become nonſuit, or ſhall diſcontinue his or her action, 


* or ih caſe judgment ſhall be given for ſuch defendant or 


* defendants upon demurrer, ſuch juſtice ſhall be entitled 

„ to the like coſts as he would have been entitled unto, in 

© caſe he had pleaded the general iſſue only; and if upon 

& ifſue ſo joined the jury ſhall find that no amends were 

« tendered, or that the ſame were not ſufficient, and alſo 

: « againſt the defendant or defendants on ſuch other plea or 

« pleas, then they ſhall give a verdict for the plaintiff and 

© ſuch damages as they ſhall think proper, which he or ſhe 
% ſhall recover, together with his or her coſts of ſuit. 


+ But by 24. Geo. 2. c. 44. f. 3: &« No ſuch plaintiff ſhall 
* recover any verdi& againſt ſuch juſtice in any caſe where 
the action ſhall be grounded on any act of the defendant 
*« as juſtice of the peace, unleſs it is proved upon the trial 
*© of ſuch action, that ſuch notice was given as aforeſaid ; 
but in default thereof fuch juſtice ſhall recover a verdict 
40 and coſts as aforeſaid.” 


+ S. 70. By 24. Geo. 2. c. 44. f. 4 © In 
« caſe ſuch juſtice ſhall neglect to tender any amends, or 
© ſhall have tendered inſufficient amends, before the action 
brought, it ſhall and may be lawful for him, by leave of 
* the court whete ſuch action ſhall depend, at any time be- 
« fore iſſue joĩned to pay into court ſueh ſum of money 
as he ſhall ſee fit; whereupon ſuch proceedings, or- 
ders, and judgments ſhall be had, made, and given in 


* and by ſuch court (9), as in other actions where the de- 


„ fendant is allowed to pay money into court.“ 


(9) It muſt appear that the aftion was for ſomething done in the execution of 
his duty; or the court will fix a time for him to plead. But if it appear upon the 
produckion of the notice of action, it is ſufficient, a. Black. 85g. 


+ And by 24. Geo. 2. c. 44. ſ. 5. No evidence ſhall be 
*« permitted to be given by the plaintiff on the trial of an 
« ſuch action as aforeſaid, ofany cauſe of action, except ſue 
* as is contained in the notice hereby directed to be given,” 


Cro. Car. 394. 1 Sci. 80. By 24. Geo. 2. c. 44. f. 6. © No action 
10. Co. 6. „ ſhall be brought againſt any conſtable, headborough or 
Wood b.z. other officer, or againſt any perſon or perſons acting by 
* “ his order and in his aid, for any thing done in obedience 
% to any warrant under the hand or ſeal of any juſtice of 

« the peace, until demand hath been made or left at the 

« uſual place of his abode, by the party or parties intend- 

> „ing 


| 
| 
| 
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* ing to bring ſuch action, or by his, her, or their attor- 
„% ney br agent, in writing, ſigned by the party demandin 

« the ſame, of the peruſal and copy of ſuch warrant, an 

the ſame hath been refuſed or neglected for the ſpace of 
* fix days after ſuch demand; and in caſe after ſuch de- 
„ mand and compliance therewith, by ſhewing the ſaid 
„ warrant to, and permitting a copy to be taken thereof by 
« the party demanding the fanie, any action ſhall be brought 
& againſt ſuch conſtable, headborough, or other officer, or 
« againft ſuch perſoh of perſons acting in his aid for any 
« ſuch cauſe as aforeſaid, without making the juſtice or 
&« juſtices who ſigned or ſealed the ſaid warrant defendant 
« or defendatits, that on producing or proving ſuch war- 
« rant at the trial of ſuch action, the jury ſhall give their 
« verdict for the defendant or defendants, notwithſtanding 
« any defect of juriſdiction in ſuch juſtice orjuſtices(10); and 
if ſuch action be brought Jointly againſt ſuch juſtice or 
e juſtices, and alſo agaitiſt ſuch conſtable, headborough, 
« or other officer, of perſon or perſons acting in his or 
« their aid as aforeſaid; then; on proof of ſuch warrant, 
„the jury ſhall find for ſuch conſtable, headborough, or 
other officer, and for ſuch perſon or perſons ſo acting as 
*« aforeſaid; notwithſtanding ſuch defect of juriſdiction as 
« afofeſaid ; and if the verdi& ſhall be given againit the 


\ * juſtice or juſtices, that in ſuch caſe the plaintiff or plain- 


« tiffs ſhall recovef his, her; or their coſts againſt him or 
them, to be taxed in ſuch manner by the proper officer 
eas to include ſuch coſts as ſuch plaintiff or plaintiffs are 
liable to pay ſuch defendant or defendants for whom ſuch 
verdict ſhall be found as aforeſaid.” 


(10) If a juſtice of peace make 4 warrant in a caſe which ls plainly out of his jurit. 
diction, ſuch warrant is no juſtification to a conſtable, 1. Strange 711. Wood b. 1. c. 7. 
2. Strange 1002. But if the juſtice exceed his authority in granting a warrant, yet the 
oficer muſt execute it, and is indetnnified för ſo doing. Cro. Car. 394. 10. Co. 76. 


+ Seo. 81. But it is provided by 24. Geo. 2. c. 44. ſ. J. 2. Ventris 43. 


That where the plaintiff in any ſuch action againſt any juſ- 
« tice of the peace ſhill obtain a verdict, in caſe the judge 
before whom the tauſe ſhall be tried ſhall, in open court, 
« certify on the back of the record, that the injury for which 
* ſuch sctibn was brought, was wilfully and maliciouſly 
© tEommitted, the plaintiff ſhall be intitled to have and re- 
{© ceive double coſts of ſujt,-——Atid no action ſhall be 
brought unleſs commericed within ſix calendar months 
{© after the act committed.“ 


+ Se. 82. It has been determined (a) on this brach of (a) Ret +. 
the ſtatute, that where there is a ſpecial Yerdi, and it Pickits, 
appears from the facts found that the iQ fot which the ac- * dee 
tion was brought was dene 1 the defendant, by virtue ot 3:5" 307. 


2 reaſon 


Grindley v. 
Holloway, 
Dougl. 307. 


Entick v. 
Carringten, 
11. St. Tr. 321. 


Hill v. Bate- 
man, 1. Stra. 
710. 
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reaſon of his office as a juſtice of the peace, the maſter, on 
a verdict for the plaintiff, muſt tax double coſts, though 
there has been no certificate or allowance by the judge be- 
fore whom the cauſe was tried; but when it does not ap- 
pear upon the record in what capacity the defendant was 
acting, an allowance of the judge at /i prius is neceſſary, 


Sect. 83. It hath alſo been determined, that ſecretaries. 
of ſtate and privy counſellors are not magiſtrates, and that 
the king's meſſengers are not officers within the protection 
of the Beans {tatutes, 


$2. 84. It is agreed, that when an action is brought 
againſt juſtices of the peace for any wrong done by the exer- 
ciſe of their authority, as by committing a perſon under a 
conviction on the game laws without firlt attempting to 
diſtrain for the penalty, it is incumbent on the de- 
fendants to ſhew the regularity of their convictions; and 
that the informations, &c. laid before them upon which 
their convictions are grounded, muſt be produced and proved 


in court. 


Hutchins v. 
Chambers, 
1. Burr. 580. 


C-$3- 

(5) Baldwin 
. Black more, 
1 Burr. 596 


Sect. 85. It is alſo agreed, that an action of treſpaſs will 
not lie againſt juſtices of the peace for making a warrant to 
diſtrain for the poor's rate under the 43. Eliz. c. 2. if the 
rate has not been appealed from, and the warrant is not void 
ſo as to make the parties executing it treſpaſſers ab initio. 
But if a juſtice iſſue a warrant totally illegal, as if a pauper 
return without a certificate to the pariſh from whence he 
was removed, and the juſtice make a warrant: to commit 
him to the houſe of correction, “ there to remain until diſ- 
* charged by due courſe of law,” inſtead of purſuing the 
ſtatutes under which his authority on this ſubject is deriv- 
ed (a), he is liable to an action of fal/s impriſonment, al- 
though he did not, in granting ſuch warrant, act intention- 
ally wrong (b). | 


XVIII. How far juſtices of the peace may award coſts. 


Sect. 86. By 18. Geo. 3.c. 19. Where any complaint 
ſhall be made before any juſtice of the peace, and any 
warrant or ſummons ſhall iſſue in confequence of ſuch 
complaint, it ſhall be lawtul to and for any juſtice or 
« Juſtices of the peace who thall have heard and determined 
& the matter of the ſaid complaint, to award ſuch coſts to 
« be paid by either of the parties, and in manner and form 
« as to him or them ſhall ſeem fit, to the party injured ; 
« and if they ſhall not pay down or give fatisfattory ſecu- 


s rity for the fame, the {aid juſtice or juſtices ſhall, by 


“% Warrant 
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« warrant under hand and ſeal, levy the ſaid ſum or ſums 
« by diſtreſs and ſale, and where goods and chattels of ſuch 
«« perſon cannot be found, ſhall commit ſuch perſon to the 
« houſe of correction for the county or place where ſuch 
« perſon ſhall refide, there to be kept to hard labour not 


« exceeding one month, nor leſs than ten days, or until 


&« ſuch ſum or ſums of money, together with the expences 


6 of the commitment, be firſt paid.“ | . 


+ Sec. 87. But it is provided by the ſaid ſtatute, That 
« upon the conviction of any perſon or perſons upon any 
« penal ſtatute where the penalty ſhall amount to or ex- 
& cced five pounds, the ſaid coſts ſhall be deducted by the 
« faid juſtice or juſtices, according to his or their difcre- 
„ tion, out of the ſaid penalty or penalties, ſo that the ſaid 
« deduction ſhall not exceed one-fifth part of the penalty or 
« penalties aforeſaid; and the remainder ſhall be paid to, 
« or divided among, the perſon or perſons who would have 
« been intitled to the whole in caſe this act had not been 
u made,” 


G 3 C HAP. 


*% 
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CHAPTER THE EIGHTH, 
CONTINUED. 
WO 
Tus COURT 
OF 


SESSIONS. 


8 HE covxr of juſtices of the peace in sEssiOxNs is an aſ- 
2 if G ſembly of two'or more ſuch juſtices, whereof one is of 
13” the quorum, at a certain day and place before appointed, in 
order to enquire, hear, and determine, in purſuance of their 
commiſſion, of any cauſes or matters therein contained; and 
this court when legally convened is a court of record. 

For the better underſtanding hereof 1 ſhall conſider, 

1. At what time ſuch court is to be held. 


2. By whom and in what manner it is to be ſummoned 
and appointed. mo 


3- In what manner ſuch court ſhall be adjourned. 
4- What perſans are bound to give their attendance at it, 
5. Whether it hath any power over its own members. 


6. The difference between general, ſpecial, and quar{es 
ſeſſions. 1 5 


7. What perſons may pine in it. 

8. Of the extent and nature of its juriſdiction. 
9. In what caſes it may anc proceedings, | 
10. In what caſes the juſtices may award coſts, 


1 1. In what caſes the ſeſſions may make orders reſpecting 
THE COUNTY. | 


I. At 
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I. At what time ſuch court is to be held. 


Sect. 1. By 12. Rich. 2. c. 10. The juſtices ſhall 
« keep their ſeſſions in every quarter of the year at leaſt ; 
and by three days if need be, on pain of being puniſhed 
6 — to the diſcretion of the king's council, at the 
« ſuit of every man that will complain.“ 


Se. 2. By 2. Hen. 5. ſt. 1. c. 4. it is enacted. That 
c the juſtic-s of the peace in every ſhire named of the 
% quorum, Nc. (a) ſhall make their sgs510Ns four times in (a)Vide ante, 
&« the year, viz. in the firſt week after Michaelmas—Epipha- 
© ny—£aſfter, —and the tranſlation of St. Thomas the Martyr, 
“and oftener if need be; and that the ſame juſtices ſhall 
“ hold their ſeſſions throughout England in the ſame weeks 
10 every year.“ ; 


Sect. 3. But by 14. Hen. 6. c. 4. it is enatted, © That Cro. Cir. 30. 
« the juſtices of the peace for the county of Middleſex thall 
% keep, obſerve, and execute the court of the ſeſſion of the 
e peace two times in the year at leaſt, and more often if 
„need be.” —- And becauſe of the great buſineſs in this 
county, it is uſual to hold four general, and four general 
quarter ſeſſions in the year.“ 


Se. 4. By 33: Hen. 8. c. 10. the Tucſday after Eafter 3. Hale 44 
Week is expounded to be in the week after clauſum paſche 

for the ſeſhons to he held; yet clayſum paſchæ, or Low Sun- 

day is the firft day in that week, 


Sect. 5. Sir Matthew Hate fays, the ſirift regular expo- 2. Hale 49. 
ſition of the ſtatute of Henry the fiſth for the week after 
AMichaelmas, &c. is, that if Michaelmas fall upon a Sunday, 
or Monday, THE QUARTER SESSIONS in ſtrictneſs ſhould 
be held in the enſuing week, and nat the ſame week. Yet 
it is very plain, that THE QUARTER $ES$10xs are variouſly 
held in ſeveral counties, ſome at one day, ſome at another; 
and it hath been ruled, that theſe are each of them good 
QUARTER SESSIONS Within the ſeveral acts that relate to 
quarter ſeſſions, for that theſe acts, eſpecially that of the 
2, Hen. $5. o. 4. is only directive and in the affirmative; and 
therefore though THE sESssIOoRs are held at another day, ac- 
cording to the general direction of the ſtatute 12. Rich. 2. 
c. 10. yet they are quarter ſeſſions, | 


II. By whom and in what manner THz $ESS1ON is ta 
be ſummoned and appointed. 


Sect. 6. It ſeems clear from the exprefs words of 1Hñ R C. C. C. 2g. 
COMMISSION, that any ty, juſtices of the peace whereof Lamb. b.4.c.2. 
one is of the quorum may hold ſuch court at ſuch days and rom. a 

| | Gz places ""* 
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Lamb b. 4. 
p. 20. 


* 


Nel ſon 35. 
4. Burn 218. 


2. Hale 41. 
Lamb. b. 4. c. 2. 


Crom. jur. 
12. | 


Lamb. 382. 


Vide 4. Burn, 
181. 
Lamb. 380. 


Lamb 380. 
4. Burn 217. 
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pom as ſhall be appointed by them; , and that the ſheriff is 
ound to return proper juries; and that the cuſtos rotulsrum 
ought to bring THE ROLLS of the peace before them, &c. 


Seck. 7. And from hence it ſeems to follow, that any 
two ſuch juſtices may direct their precept under their 
te/ie to the ſheriff for the ſummons of the ſeſñions of the 

eace, thereby commanding him to return A GRAND JURY 
3 them, or their feilow-juſtices, at a certain day and 
place, and to give notice to all ſtewards, conſtables, and 
bailiffs of liberties, to be preſent and do their duties at ſuch 
day and place, and to proclaim in proper places throughout 
his bailiwick, that ſuch ſeſſions will be holden at ſuch day 
and place, and to attend there himſelf to his duty, &c. 


+ Sec. 8. And ſuch precept ſhould bear ze/te or be dated 
fifteen days before the return; and ought forthwith to be 
delivered to the ſheriff, to the end that he may have ſuffi- 
cient time to proclaim the ſeſſions; to ſummon and return 
the ſeveral juries; and to warn all officers and others that 
have bufincts there to attend. 


Se. 9. And it is ſaid, that ſuch a precept by any two 
ſuch juſtices cannot be /uper/eded by any of their fellows, 
but only by writ out of chancery. | ns | 1. 


+ SH. 10. But it is not ſufficient that the precept run 
under the name of the cs rotulorum alone; for he hath no 
more authority in this behalf than any one of his fellow-juſe 
tices; and the words of the commiſſion are, “ that the ſhe- 
& riffs ſhall cauſe a jury to appear at ſuch days and places as 
& the ſaid juſtices, or :ww or more of them, ſhall appoint.” 


Se. 11. It is faid, that ſuch juſtices may hold ſuch a 
ſefion without any fuch /ummsns, which ſeems to be a well- 
grounded opinion, as to their proceeding on indictments 
before taken before theraſelves or others, or on other parti- 
cular occafions, for which there is no need either for the at- 
tendance of the grand jurors, or officers, ; cc. 


+ Sec. 12. It feems to be generally underſtood, that ifa 


ſufficient number of juſtices do not appear on the day ap- 
pointed for holding the ſeſſions, that the ſeſſion for that 
quarter of the year is irrecoverably loſt ; but this muſt be 
underſtood, that there cannot be time to ſummon a ſeſſion 
de novo in the very identical weck next after any of the re- 
ſpective holidays mentioned in the ſtatute 2. Hen. 15. c. 4; 
for a ſeſſion may be opened without ſuch ſummons and ad- 
journed to another day, and the juſtices who open the ſeſ- 
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fion may iſſue their precept to the ſheriff againſt the day of 
adjournment; and how many adjournments ſoever ſhall be 
holden afterwards in that quarter of the year, all ſhall refer 
to the firſt commencement of the ſeſſions. For though a 
ſeſſion ſhall not be holden within a week after ſuch feaſt- 
day, it does not follow that therefore it cannot be holden in 
any of the twelve weeks afterwards, eſpecially as it appears 
that any two juſtices one whereof is of the quorum may 
iſſue a precept to ſummon a ſeſſion for the general execution 
of their authority, and that ſuch ſeſſion holden at any time 
within that quarter of the year is a general quarter ſeſſion. 


+ Se. 13. It was formerly thought, that if two or more 
juſtices appointed a ſeſſion to be holden in one town, and 
ſo many more appointed a ſeſſion in another town the ſame 
day, that both ſeſſions were good, and that appearance at 
one would be a good diſcharge of ſervice at the other (a). (a) Dalt. e. 
But this has been juſtly queſtioned (5); and it is now ſet- 185. 
tled, that where two ſets of magiſtrates have a concurrent (7) 4- Burn, 
juriſdiction, and one ſet appoints a ſeſſion or a meeting for ( 0 Rex _ 
a ſpecial purpoſe, their juriſdiction attaches fo as to exclude- Sainſbury, 
the other appointing a ſubſequent ſeſſion or meeting; and Mich. Ter. 


not only renders their acts illegal, but ſubjects ſuch juſtices 32; Geo. 3. 


4. Tern Rep. 
' 45 1. 


III. In what manner ſuch court ſhall be adjourned. 


to an indictment (c). 


+ Se. 14. The court of ſeſſions, when regularly opened, 
can only be continued by adjournment (4), in the entry of (4) Rex v. 
which it ought to appear when the original ſeſſions com- "IE" 
menced (e); and therefore if an indictment be taken at an ( 1 8 
adjourned ſeſſion, and it do not appear on what day the ori- 333. 
N ſeſſion began, to bring it within the time preſcribed Rex v. Har- 
by the ſtatute 2. Hen. 5. c. 4. it is erroneous (f). So alſo robz, 
in treſpaſs and falſe impriſonment, where the defendant 1 
juſtified under a warrant made at a general quarter ſeſſions oy N garn. 
that was held on the ninth day of Odtober, by virtue of which $65. Rex v. 
ſaid warrant he took the plaintiff on the tenth of October to Grind, 2. Bott 
bring him to the ſeſſions; the court held the plea ill, be- ©: ee 
cauſe it was not thewn that the ſeſſion was continued till the (s bn 
tenth of October (g), for all its proceedings, whether under 2. Lev. 229. 
the authority of particular ſtatutes, or by the common law, tamen gquære. 
muſt contain formal and regular continuances (Y); and there- Rex v. 
fore where the caption of an indictment ſtated that the ſeſ- 1 
fion was held oh Tueſday the fourth of October, in the 25th ̃ /). 
year of the reign, and then ſtated that the ſame ſeſſions were (+) Rex v. 
adjourned till Tueſday the fixth day of Fuly aforeſaid, it was Fearnley, 

eld, on demurrer, to be bad, for the adjournment was to Term Rep. 
an impoſſible day. But the continuance of the ſeſſion from 
N , ' . 2 . 1 n * , . 2 * ' day 


\ 
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(2)Andr,rp:. day to day need not be particularly ſet out (a), for while 
(8) 2. Salk. the ſeſſion continues, it is conſidered in law as one day (5). 
+ 263, But if a ſeſſions be once dropped and not adjourned, it can. 
Burr. S. C. nat be reſumed (e); and therefore if the ſeſſions refer a mat- 
No. 10 ;, ter to the determination of the judges of aſſize, who decline 
(4) Rex v. intermeddling, and the ſeſſions afterwards make an order in 
Readley, the matter, it is void, for ſuch reference is not a proper ad- 
B. R. H. 79 33 

Rex v. Hed. journment (4). So if the court are equally divided upon 2 

ö ingham-Sible, queſtion, it muſt be adjourned, or no order can be made at 

| Burr.$.C. a ſubſequent ſeſhon (e). An adjournment muſt be 5 
of 


| 71 Rex „ the ſame number of juſtices as are neceſſary to hold a 
Warlizen, 2. ſion 22 


Bott P. L. 844. ( Rex v. Weſtrington, 2. Bott P. L. 844. pl. 824 


IV. What perſons are bound to attend THE eOURT or 
SESSIONS. 


| 4. Com. Dig. Sd. 15. There is no doubt but that the Serif (who it 
1 57 2 FO bound both to return his precept, and alſo to take the charge 
of proceedin of all the priſoners who ſhall be committed to him), and 
at * ans 4 alſo all conſtables of hundreds, who are to make their pre- 
4- Burn, 135 ſentments required by ſeveral ſtatutes (as that of hug ann 
| 88 CRY, and thoſe relating to mts and ale-houſes, &c.), 
1 re Land and allo all bailiffi of franchiſes, and all perſons returned on 
1 402. Dalt. ch. 2 / 1, and the (g) keeper of the houſe of correction, Wc. aro 
| 185. See the bound to attend on every ſuch ſummons as 1s above men- 
ſtatute of tioned. on =_ of being amerced for their default at the 


Wincheſter, diſcretion of the court, &c. 
Ss Do x-£ 206 7 <5 


f. 22. and c. 36. ſ. 45. () 7-Jac. 1. c. 4. 


E 0 


| + Sec. 16. Juſtiges of the peace alſo ought without doubt 
( Dal:.c. to appear at the ſeſſions; for without their appearance the al 
185. ſeſſions cannot be holden (hb). * 10 


V. Whether the court of ſeſſions hath any power over its 10 
own members. „„ 


Hel. 17. It ſeems certain, that this court hath no au- 10 
thority to amerce any Juſtice of peace for his non- attendance 10 
1 at any ſuch court, as the juſtices of affize may for the abſence « 
| L:mb.goz. of any ſuch juſtice at THE GAOL-DELIVERY; for it is a ge- 10 
[ neral rule, that inter pares non eſt pateſtas, it being reaſonable « 
| rather to refer the puniſhment of perſons in a judicial of- 


fice, in relation to their behaviour in ſuch office, to other 4 
judges of a ſuperior ſtation, than to thoſe of the ſame rank 
Crom. 122, With themſelves ; and therefore it ſeems to have been hol- 
F. juſ. de den, that if a juſtice of peace at THE SESSIONS who is not of « 
Peace, 3. the quorkn ſhall uſe ſuch expreſſions towards another ha“ | 
| enn | 


r its 


au- 
ance 
ſence 
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js of the quorum, for which, if he were a private perſon, he 
might be committed or bound to his good behaviour, yet 
THE SESSIONS have no authority to cominit him, or to bind 
him to his goad behaviour: And yet it ſeems to be agreed, 
that if a juſtice of peace give juſt cauſe to any perſon to de- 
mand the ſurety of the peace againſt him, he may be com- 
pelled by any other juſtice to find ſuch ſecurity, as hath 


een ſhewn in the firſt book (a); far the public peace re- (a) Bk. 2. 


quires an immediate remedy in all ſuch caſes. 


VI. The difference hetween general, ſpecial, and quarter 
ſeſſions. | 


c. 60. ſ. 5. 


g! 


Se. 18. Mr. Lambard ſeems to make no diſtinction be- Lamb. b. 4. e. 
tween general, ſpecial. and quarter ſeſſions, but to take them as 19, 20. : 


ſynonymous terms. But it ſeems the better opinion, that 


the quarter 7 are a ſpecies only of general ſeſſions, and 2. Hale 
1 


that ſuch ſeſſions are properly called general quarter ſeſſions 
which are holden in ch 

ance of the above- mentioned ſtatute of 2. Hen. 5. c. 4. (a) 
and that any other ſeſſions holden at any other time for the 


49.50, 
e four quarters of the year in purſu- (a) Ante, p.87 


Salk. 474.476. 
48. 482. 


general execution af the authority of juſtices of peace, which ;. Mod. 329. 


by the above-mentioned flatute juſtices of the peace are 
authoriſed to hold oftener than at the times therein ſpecified, 
if need be, may be properly called general ſeſſfons; and that 
thoſe holden on a ſpecial occafion for the execution of ſome 
particular branch of their authority may properly be called 


Jpecial ſeſſions, | 
VII. What perſons may practiſe in the court of ſeſſions. 


+ Sect. 19. By 22. Geo. 2. c. 46. ſ. 12. it is enacted, 
That no perſon whatſoever ſhall act as ſolicitor, attorney, 
« or agent, or ſue out any proceſs at any general quarter 
ſeſſions of the peace for any county or place within this 
kingdom, either with reſpe& to matters of a criminal or 
« civil nature, unleſs ſuch perſon ſhall have been admitted 
and continued an attorney of one of his majeſty's courts 


46 
0 
10 
6 


2. Geo. 2. c. 23. or ſuch other laws as may relate there- 
to, upon a penalty of fifty pounds, to be recovered by 
action of debt, bill, plaint, or information, in any of 
the courts of record at Weſtminſter, by any perſon or 
&: perſons who ſhall ſve for the ſame within twelve months 
after the offence committed, with treble coſts of ſuit.” 


+ Set. 20. By 22. Geo. 2. c. 46. ſ. 13. If any at - 
** torney or attornies ſhall permit and ſuffer any perſon or 
H perſons whatſoever, not being admitted and inrolled as 

| N „ aforeſaid, 


of record at Weſtminſter, and duly enrolled purſuant to 


Comb. 448. 
Carth. 222. 
Lut. 911. 
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C aforeſaid, to make uſe of his or their name or names re- 
« ſpectively, in the courts of general or quarter ſeſſions 
&* aforeſaid, he ihall be liable to a like penalty of fifty pounds, 
to be recovered in manner aforeſaid, But this thall not 
« deprive the attornies of the duchy of Lancafler, or of the 
« great ſoſſions of Hales, or of the counties palatine of CH. 
ter, Lancaſter, and Durham, from acting within their re- 
« ſpective juriſdictions.“ ; 


Williams's Set. 21. The court of king's bench will refer an at- 
Caſe, torney's bill to be taxed, for buſineſs done at the quarter 
«hg ſeſſions. | 

496. 


+ Seft, 22. And by 22. Geo. 2. c. 46. ſ. 14. to the 
end that juſtice may be more impartially adminiſtered, it is 
(a) By 3. & 4. farther enacted, “ that no clerk of the peace (a) or his de- 
Edw. 6. c. 1. „ puty, nor any under ſheriff or his deputy, ſhall act as a 
37. Hen. 8. c. „ ſolicitor, attorney, or agent, or ſue out any proceſs at 
. | or quarter ſeſſions of the peace to be held fo 
& Mary, c. 21. ,, 411) e bes q 5 
8 ſuch county or place where he ſhall execute the office of 
4 clerk of the peace (2), or deputy clerk of the peace, under 
* ſheriff or deputy, on any pretence whatſoever, upon the 
like penalty of fifty pounds, to be recovered in manner 
* atoreſaid.” 


* 


A KX #6 


(2) The lord chancellor is to appoint a cuftos rotulorum, who ſhall appoint a clerk of 
the peace, able, and re tding.in the fame county, to execute the office. Vide Shower 
$23, By this appointment he has tlie office quamdiu ſe bene 4 Shower 556, 
4. Mod. 167. He is bound to attend the ſeſſions, and upon his miſbehaviour, he may, by 
the ſtatute 1. Will. & Mary, c 21. be ſuſpended or diſcharged, 1. Shower 427. 506. 
£16. 536. Mod. Caſes 192. 4. Mod, 32. according to the direction of the act, 2. Stra. 


996. 


VIII. Of tie extent and nature of the juriſdiction of the 
ſeſſions. | 


+ Seet. 23. The court of ſeſſions may proceed againſt of- 
fenders by preſentment, by information, or by indict- 


[24 om, ment (5). 


Dig. 

+ Sect. 24. The clauſe in the ſtatutes of 18. Edw. 3. c. 2. 

(c) Ante. and 34. Edw. 3. c. 1. (c) that the juſtices in ſeſſions ſhall 

have power ta“ hear and determine treſpaſſes at the king's 

&« ſuit, &c.” is conſtrued to mean, that by COMMISSIONS 

(% Rex v. they may have ſuch a power ; and therefore whenever they 

Carter, 1. hold ſuch pleas, they muſt ſhew an appointment to hear and 
Stra. 444 determine (47. | 


Rex . Juf- + Sect. 25, If a ſtatute give jurifdiction to the court of 


e a quarter ſeſſions, and a proceeding be regularly commenced 
City of Lon- ON ſuch ſtatute, and the juſtices adjourn the hearing and the 
| final 


don, 3. Burr, 1455. 
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final determination thereof, a repeal of the ſtatute between 
the commencement of the cauſe and the day of adjourn- 
"2 ment, is an abolition of the juriſdiction of the ſeſſions upon 
the ſubject, and they cannot proceed, though their authority 


7 
1 
„ 
? 
43 
N 
* 


9 had once attached. 
* + Sect. 26. Where authority is given to two juſtices of the oe 1. 
peace to do any act, the ſeſſions may do it in all caſes, ex- oughteng 
L is directed to the ſeſſions * 
Fe cept where appeal is directe ions. N 
er 4+ Se, 27. If a ſtatute direct a proceeding at a ſpecial ſe/- Rex v. Hartſ- 
ions, an original order made in the matter at a general quarter horn and ano- 
ſeſſions 18 bad, even though the parties conſent to the making ther, 2. Burr. 
ie thereof ; for conſent cannot give juriſdiction to a court that TOW 
" has none, and in ſuch caſe the general quarter ſeſſions has no 
1 original juriſdiction. 
at + Sed. 28. If a ſtatute, as 5. Eliz. c. 4. f. 39. for exerciſ- Farem gui tam 
or ing a trade not having ſerved an apprenticeihip for ſeven Williams, 
of ; os LEST Cowp. 369. 
years, enact, that the 2 may be recovered c in any of 
ler « the king's courts of record, or before any of the juſtices | 
ne 


« of oyer and terminer, or before any other ju/tices, or preſi- 
wy dent and council, before remembered by action of debt, 
e information, bill of complaint, or otherwiſe,” the quar- 
ter ſeſſion may proceed by i»formation for ſuch penalty. But 


> if juriſdiction be given to the ſeſſions to hear and determine (2) Dal 

56, without ſaying by information, this ſhall be by indictment, w_. on 
by and not upon information (2). 4. Burn 221, 
Ob. 


+ Sect. 29. The ſeſſions have no power to judge of the Rexv. Barnes, 
validity of a deed, and therefore if a pauper is bound out an 1. Stra. 48. 
FE apprentice by the juſtices, and his maſter aſſigns him over to 
another, the ſeſſions cannot adjudge the alignment void, 


af: + $2. 30. The ſeſſions have no juriſdiction over new- Rex v. Tomes 

c- created offences not againſt the peace, unleſs the ſtatute 2. Stra. 1256. 
give them ſuch juriſdiction in expreſs terms; for by-the Rex w.Buggs, 
general words of the commiſſion from whence their autho- + Mod. 379. 


x4; rity is derived, they can only hear and determine offences 

all again the peace (a), and therefore they cannot take an in- Rex . 
8 dictment againſt the bailiff of a borough tor having taken ene tes, 
bed the oath of allegiance without having received the ſacrament 870 Fn 


within the ſpace of ſix months (4). Briſtow, 
Sayer 138, 
+ Seck. 31. The ſeſſions are bound, like other courts of 
law, to make a direct and final judgment on the proceedings 
before them (c; and therefore they cannot refer a matter of 


t of pn cis efer W 
ced which they have a juriſdiction to the determination of ot!:er 92 
the perſons, 


inal 
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As v. perſons (a); but they may, by the conſent of the parties, 
ry Ban. refer a thing to another to examine and make a report to 
them for their determination ; for the court of king's bench 
will never ſuffer the party who conſented to th: reference to 


(5) Cald. 30. ſet it aſide (5). 


+ Set. 32. The ſeſſions may by the common law proceed 
to outlatury in caſes of indictments found before them; and 
by the ſtatute 21. Jac; 1. c. 4. in © all offences hereafter to 
te be committed againſt any penal ſtatute, for which any 
* common informer may lawfully ground any popular ac 
tion, bill, plaint, ſuit, of information, before juſtices of 
peace in their general or quarter ſeſſions, the like proceſs 
© may be commenced, ſued, ot proſecuted, as in an action of 

{c) 12. Co. 40 treſpaſs vi et armis at the common law.” And it ſeems 

(&) 2. Hale admitted by the ſtatute 34. Hen. 8. c. 34. which requires the 
2. Lamb. 52 1. ſeſſions to return a certificate of every eutlawry into the 
tere. king's bench, that they may iſſue a capias utlagarum, (c) or te- 

_— _ turn the record of the out/awry into the king's bench, from 

N 7. 1 115% whence proceſs of capias utlagatum ſhall iſſue (a). 

Rex v. Bart- + Se. 33. The ſeſſions cannot award an attachment for a 

. ſh _ contempt in not complying with their order; but the ordinary 

<2 17% and proper method is by indictment. 


IX. In what caſes the ſeſſions may make amendments, 


+ Set. 34- It is enacted by g. Geo. 2. c. 19; © That 


«« upon all appeals to be made to the juſtices of the peace at 
e their feſpective general or quarter ſeſſions in England, 
6 8 or orders given or made by any juſ- 
tices of the peace, ſuch juſtices ſo aſſembled at any gene- 
« ral or quarter ſeſſions ſhall, and they are hereby required 
« from time to time, within their reſpective juriſdiction, 
« upon all and every ſuch appeals ſo made to them, to cauſe 
« any defect or defects of form that ſhall be found in any ſuch 
t original judgments or orders, to be rectiſied and amend- 
« ed without any coſt or charge to the parties concetn- 
For the con- © ed, arid after ſuch amendment made ſhall proceed to hear, 
ditions upen « examine, and confider the truth and merits of all matters 
which the 4 concerning ſuch 3 5 pumgn or orders, and like- 
es 


rien eg « wiſe to examine all witn upon oath, and hear all 


move theſe ** other proofs relating thereto, afid to make ſuch determi- 


proceedings, nations thereupon as by law they ſhould or ought to have 
ride title „ done in caſe there had not been ſuch defect or want o 


Frecen , form in the original proceeding.” 


X. In 
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X. In what caſes the ſeſſions may award coſts; 


+ Se#. 35. By 8. and 9. Will. 3. c. 30. ſ. 3. it is 
ena qed, I hat THE QUARTER SESSIONS upon any appeal 
concerning the /c:t/ement of any poor perſon, or upon 
«« proof of notice of any ſuch appeal, though not afterwards 


e proſecuted, thall award and order ſuch cs and charges 


« as they think reaſonable to be paid by thoſe againſt whom 
% fuch appeal ſhall be determined, or by the perſon who 
« gave the notice as aforeſaid ; and if ſuch perſon live with- 
« out the juriſdiction of the court, every juſtice where ſuch 
« perſon ſhall inhabit, upon requeſt, and a copy of the 
* order produced and proved upon oath, by warrant under 
« his hand and ſeal, ſhall cauſe the ſame to be levied by 
66 diſtreſs, and if no diſtreſs, commit the party for twenty 
« days. 


+ Sec. 36. And by 8. & 9. Will. 3. c. 30. ſ. 6. The 
te appeal againſt any order for the removal of any poor per- 
&« ſon from out of any pariſh, townſhip, or place, ſhall be 
had, proſecuted, and determined at the general or quarter 
« /z//zons for the county for the place from whence ſuch 
© removal ſhall lie, and not elſewhere.” 


+ Seft. 37. By 9. Geo. 1. c. 7. ſ. 9. If the juſtices of 
* the peace ſhall, at their quarter ſeſhons, upon an appeal 
« before them there had concerning the ſettlement of any 
poor perſon, determine in favour ot the appellant; that ſuch 
« poor perſon or perſons was or were unduly removed, that 
then the ſaid juſtices ſhall, at the ſame quarter ſeſſions, 
order and award to ſuch appellant ſo much money as 
„ ſhall appear to the ſaid juſtices to have been reaſonably 
* paid by the pariſh, or other place, on whoſe behalf ſuch 
appeal was made for or towards the relief of ſuch poor 
t« perſon or perſons; beta een the time of ſuch undue re- 
© moval and the determination of ſuch appeal; the ſaid 
money ſo awarded to be recovered in the ſame manner as 


e coſts and charges upon an appeal ate preſcribed to be re- 3. & g. W. z. 
% covered by the ſaid itatute made in the ninth year of his © 3%: 


„ late majeſty king William the third. 


+ Sed. 38. By 17. Ged. 2. c. 38. ſ. 4. In caſe any Perſons ag- 
„ perſon or perſons ſhall find him, her, or themſelves ag- grieved may 
e grieved by any rate or aſſeſſment made for the relief of appeal. 


the poor, or ſhall have any material objection to any per- 
* fon or perſons being put on or left out of ſuEh rate or 
* aſſeſſment, or to the ſum charged on any perſon or per- 
e ſons therein, or ſhall have any material objection to ſuch 
account as aforeſaid, or any part thereof, or ſhall find 
him, her, or themſelves aggrieved by any negleR, act, or 
thing done or omitted by the churchwardens and over- 

6« ſeers 
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« ſeers of the poor, or by any of his majeſty's juſtices of 
« the peace; it ſhall and may be lawful for ſuch perſon or 
& perſons, in any of the caſes aforeſaid, giving reaſonable 
notice to the churchwardens or overſeers of the poor of 
« the pariſh, townſhip, or place, to appeal to the next ge- 
* neral or quarter ſeſſions of the peace for the county, rid- 
„ing, diviſion, corporation, or franchiſe, where ſuch pa- 
riſh, townſhip, or place lies; and the juſtices of the peace 
« there aſſembled are hereby authorized and required to re- 
« ceive ſuch appeal, and to hear and finally determine the 
« ſame; but if it ſhall appear to the ſaid juſtices that reaſon- 
„ able notice was not given, then they ſhall adjourn the 
&« ſaid appeal to the next quarter- ſeſſions, and then and there 
& finally hear and determine the ſame ; and the ſaid juſtices 
„may award and order to the party, for whom ſuch appeal 
* ſhall be determined, reaſonable coſts, in the ſame man- 
« ner that they are impowered to do in caſe of appeals con- 
* cerning the ſettlement of poor perſons, by an act made in 
« the eighth and ninth years of king William the third. 


a 
oy 


Sect. 39. By 13. Geo. 3. c. 78. ſ. 80. If any perſon 
&« ſhall think himlelf or herſelf aggrieved by any thing done 
«© by any juſtice or juſtices of the peace, or other perſon, in 
& the exccution of any of the powers given by this act, and 
« for which no particular methed of relief hath been alrea- 
« dy appointed, every ſuch perſon may = e to the juſtices 
« of the peace, at any general quarter ſeſſions of the peace 
„ to be held for the limit wherein the cauſe of ſuch com- 
5 plaint ſhall ariſe, ſuch appellant giving, or cauſing to be 
« given, notice in writing of his or her intention to bring 
« ſuch appeal, and of the matter thereof, to the juſtice, or 
„ other perſon or perſons againſt whom ſuch complaint 
& ſhall be made, within fix days after the cauſe o ſuch 
& complaint aroſe, and within four days after ſuch notice, 
« entering into recognizance before ſome juſtice of the peace 
« within tuch limit, with one ſufficient era conditioned 
« to try ſuch appeal at, and abide the order of, and pay ſuch 
„ colts as ſhall be awarded by the juſtices at ſuch quarter 
« ſeffion ; and every juſtice of the peace, and other perſon, 
« having received notice of ſuch appeal as aforeſaid, ſhall 
« return all proceedings whatſoever had before them reſpee- 
« tively, touching the matter of ſuch appeal to the ſaid juſ- 
« tices, at their general quarter ſeſſions aforeſaid, on pain of 
« forfeiting ſive pounds for every ſuch negle& ; and rhe ſaid 
« juſtices at ſuch ſeſſions, upon due proof of ſuch notice being 
given as aforeſaid, and of the entering into ſuch recogni- 
& 2ance, ſhall hear and finally determine the canſcs and mat- 
« ters of ſuch appeal in a ſummary way, and award ſuch 


«« coſts to the partics appealing or appealed againit, as ney 
66 E 


Wy Ys +7 * 


— 


— | 
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« the ſaid juſtices ſhall think proper; to be levied and re- 


« covered as herein- before directed; and the determination 

of ſugh quarter ſeſſion ſhall be final and concluſive to all 

« intents and purpoſes ; and that no proceedings to be had p, 
c or taken in purſuance of this act ſhall be quaſhed or vacated not — 
„ for want of form, or removed by certiorari, or any other for want of 
« writ or proceſs whatſoever (except as herein-before-men- form, nor re- 
« tioned), into any of his majeſty's courts of record at A. mov cable. &c. 
« minſter, any law or ſtatute to the contrary notwithſtand- 

« ing : provided, that no ſuch appeal ſhall be made againſt 

« any conviction for any penalty or forfeiture incurred by 

« yirtue of this act. unleſs the perſon convicted ſhall, at the 
time of ſuch conviction, if he or the ſhall be then pre- 

« ſent, if not, within fix days after, give notice of his or 

« her intention to appeal, and at the fame time enter in- 

£ to recognizance with ſufficient ſureties to pay ſuch penalty 

« or forfeiture, in caſe ſuch conviction ſhall be afirmed 

« upon ſuch appeal; and upon his or her giving ſuch ſecu- 

« rity, the further proceeding for ſuch penalty or forfeiture 

« ſhall be ſuſpended until ſuch appeal ſhall be heard and de- 

* termined,” 


Se. 40. By 13. Geo. 3. c. 84. (the general turnpike 
act) there are fimilar eee, with regard to appeals to 
THE SESSIONS, of ws ons aggrieved by any thing done in 

act. 


purſuance of that 


Seck. 41. By 18. Geo. 3. c. 19. f. 5. In cafe the Appeal. 
* overſecr or overſeers of the poor of any parith, town- 
« ſhip, or place, for the time being, ſhall find that the ſaid 
„ pariſh, townſhip, or place, is aggrieved by any neglect, 
& act, or thing done, or omitted, by the conſtable, head- 
«© borough or tithingman, or by any of his majeſty's juſ- 
te tices of the peace, or ſhall have any material objection to 
« juch account, or any part thereof, or to ſuch determina- 
“ tion as aforeſaid, it ſhall and may be lawful for ſuch 
« overſeer or overſeers, in any of the caſes atoreſaid, giving 
« reaſonable notice to the ſaid juſtice, conſtable, head-bo- 
# rough, or tythingman, to appeal to the next general or 
« goureer ſeſſions of the peace for the county, riding, divi- 
* fton, city, town corporate, franchiſe, or liberty, where 
“ ſuch pariſh, townſhip, or place lies; and the juſtices of 
« the peace there afſembled are hereby authoriſed and re- 
&« quired to receive ſuch appeal, and to hear and finally de- 
« termine the ſame ; but if it ſhall appear to the ſaid juſ- 
te tices, that reaſonable notice was not given, then they 
„ ſhall adjourn the ſaid appeal to the next quarter ſeſſions, 
& and then and there finally hear and determine the ſame ; 


and the ſaid juſtices may award and order, to the party 
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& for whom ſuch appeal ſhall be determined, reaſonable 


& coſts, in the ſame manner that or” are empowered to do 
e 


Sayer 108. 
143. 


St. Mary 
Nottingham 
v. Kirkling- 
ton. 2. Bott 
867. 


Maiden Brad- 
ley v. Wal- 
lingford, 
Folcy, 247. 


Rex v. Stain- 
ſield. 
S. C. Burr. 


205. 


Where ſud- 
den repairs 
are wanted, 
not exceeding 
3ol. two juſ- 
tices may 
make an or- 
der therein.— 
But m re- 
halls repaired 
by any parti- 
cular perſon 
or iſtrict, 
ſhall ſtill be at 


their expence. 


Power of the 
juſtices at ſeſ- 
lions; 


in caſe of appeals concerning the ſettlement of poor per- 


c one. by an act made in the eighth and ninth years of 
« king Milliam the third.“ | 


$:8. 42. An indictment will lie for not paying coſts 
awarded by an order of ſeſſions. W 


Se. 43. The court of king's bench will grant a manda- 
mus to the ſeffions, commanding them to allow ſuch coſts 
and charges under 9. Geo. 1. c. 7. ſ. gas appear to them juſt 
and reaſonable. 


Seat. 44. The ſeſſions in directing coſts and charges 
need not ſtate in the order the ſums that were expended by 
the party to whom they are ordered to be paid. 


Seer. 45. The ſeſſions cannot order coſts on the mere 
adjournment of an appeal. 


XI. In what caſe the ſeſſions may make or ders reſpecting 
the county. | 


+ Se. 46. By 9. Geo. 3. c. 20.“ The juſtices of the 
&« peace, or the major part of them, in their reſpective ge- 
« neral or quarter ſeſſions afſembled, upon preſentment of 
„ THE GRAND JURY of the ill ſtate and condition of THE 
« SHIRE HALL, or other building, and the neceſſity of re- 
&« pairing the ſame, ſhall order and direct the ſame to be 
&« repaired in ſuch manner as they in their diſcretions ſhall 
« think fit, and ſhall aſſeſs and levy the neceſſary ſums of 
« money for this purpoſe upon the ſeveral diviſions of the 
„ county, according to the directions of the 12. Geo. 2. 
& c, 29. and 13. Geo. 2. c. 18.“ | 


Sect. 47. By 14. Geo. 3. c. 59. The ſeveral juſtices 
* of the peace in that part of Great Britain called England 
« and Wales, within their ſeveral juriſdictions, in their 
« quarter ſeſſions aſſembled, are hereby authoriſed and re- 
„ quired to order the walls and ceilings of the ſeveral cells 
« and wards, both of the debtors and the felons, and alſo of 
% any other rooms uſed by the priſoners in their reſpective 
„ gaols and priſons where felons are uſually confined, to 
cc be ſcraped and white-waſhed once in the year at leaſt ; 
& to be regularly waſhed and kept clean, and conſtantly ſup- 
« plied with freſh air, by means of hand ventilators, or 
« otherwiſe ; to order two rooms in each gaol or priſon, 
« one for the men, and the other for the women, to be ſet 

apart 
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\ apart for the ſick priſoners, directing them to be removed 


« into ſuch rooms as ſoon as they ſhall be ſeized with an 

« diſorder, and kept ſeparate from thoſe who ſhall be in 
« health; to order a warm and cold bath, or commodious 
« bathing tubs, to be provided in each gaol or priſon, and to 
&« direct the priſoners to be waſhed in ſuch warm or cold 
& baths, or bathing tubs, according to the condition in which 
c they ſhall be at the time, before they are ſuffered to go out 
« of ſuch gaols or priſons upon any occaſion whatever; to 
order this act to be painted in large and legible characters 
« upon a board, and hung up in ſome conſpicuous part 
* of each of the ſaid gaols and priſons ; and to appoint an 
© experienced ſurgeon or apothecary, at a ſtated ſalary, to 
c attend each gaol or priſon reſpectively, who ſhall, and he 
is hereby directed to report to the ſaid juſtices by whom 
„ he is appointed, at each quarter ſeſſions, a ſtate of the 
ce health of the priſoners under his care or ſuperintendance.“ 


Seft. 48. By 14. Geo. 3. c. 505 ſ. 2. „ The faid juſ- 
ce tices of the peace, in their ſaid quarter ſeſſions aſſembled, 
& are hereby authoriſed to direct the ſeveral courts of juſ- 
ce tice within their reſpe&ive juriſdictions to be properly 
& ventilated; to order cloaths to be provided for the pri- 
„ ſoners when they ſee occaſion; to prevent the priſoners 
from being kept under ground, whenever they can do it 
« conveniently; and to make ſuch other orders, from time to 
« time, for reſtoring or preſerving the health of priſoners, as 
they ſhall think neceſiary.” 


* 
* 


Sect. 49. By 14. Geo. 3. c. 59. ſ. 3. The expences 
attending the execution of the orders of the ſaid juſtices, 
made in purſuance of this act, fo far as the ſame ſhall re- 
ſpect county gaols and 2 and courts of juſtice be- 
longing to counties, ſhall be borne and defrayed, at all 
e times, out of the reſpective county rates; and fo far as 
ce the ſame ſhall reſpect the gaols and priſons, and courts of 
< juſtice, of particular cities, towns corporate, cinque ports, 
« fiberties, aebi or places, that do not contri- 
tc bute to the rates of the counties in which they are re- 


a KR «& 3a 
G 6A A „ 


e ſpectively fituated, ſuch expences ſhall be defrayed out of 


& the publick ſtock or rates of ſuch cities, towns corporate, 
e“ cinque ports, liberties, franchiſes, or places, having ſuch 
* excluſive juriſdictions, to which ſuch gaols, or priſons, 
ce or courts of juſtice, ſhall reſpe&ively belong: and if un 
“ gaoler or keeper of any 2 ſhall, at any time, Wr 
& or diſobey the orders of ſuch juſtices made in purſuance 
of this act, he may be proceeded againſt in a ſummary 
% way, by complaint made to the judges of aſſize, or to the 
“ juſtices in their quarter ſeſſions; and if he be found 
6 guilty of ſuch negle& or diſobedience, he ſhall pay ſuch 
H 2 „fine 


who may iſ- 
ſue orders as 
they ſhall 
think fit, 


Expences how 


to be defrayed, 


Gaolers diſ- 
obev ng ore 
ders to be pro- 
ceeded againſt 
in a ſummary 
way. 
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e fine as the judges of aſſize or juſtices ſhall impoſe, and 


** ſhall be committed in cafe of non-payment.” 


Jon: 59 of . T. See. go. If a fine be impoſed on a county which the 
Eſſex, Laber, juſtices at ſeſſions think illegal, they may order the treaſurer 
32. Geo. 3. do defray the expences of litigating the queſtion, out of the 
4. Term. Rep. county ſtock : ſo alſo they may order the treaſurer to pay the 
301. expence of litigating any queſtion reſpecting the repair of 

the highways, or county bridges, or the purchaſe of land 


adjoining to ſuch bridg 


CHAP. 


101 


CHAPTER THE NINTH: 


oF 
Tus COURT 
OF 


Tae CORONER. 


(CORONERS are (a) ancient officers by the common law; (a) 2. Inft. zu. 
ſo (b) called, beeauſe they deal principally with the S.P.C. 43, 49. 
pleas of THE CROWN, and (c) were of old time the pritici- He is of on 
pal conſervators of the peace within their county; and there nir? 
till ought to be a certain number of them in every county; and was or- 
in (4) ſome more, in others leſs, according as the uſage dained with 
hath been. - aw to keep 
when the carls gave up the wartſhip of the county. Mirror c. 1. ſ. z. : 05 Cm 
247. (6) 4. Inſt. 73. 271. 2, Inſt. 31. (c) C. 8. ſ. 3. (d) F. N. B. 397. 4. Inſt. 
73. 271. 2. Inſt. 175. 2. Hale 3. 53. 1. Comm. 346. 4. Comm: 406. 2. Hale 53. 


CorkonEeRs are of three kinds. t. By virtue of an office; 2. By charter or com- 
mifſiqn. 3. By election. 1. The lord chief juſtice of the king's bench is, by virtue 
of his office, principal coroner in the kingdom, and may, if he pleaſe, exerciſe the ju- 
riſdiction of coroner in any part of the realm. 2. The lord mayor of London is by 
charter of 18, Edw. 4. coroner of London. The biſhop of Ely alſo hath power te 
make ccroners, by the charter of Henry the Seventh ; and there are coroners of particular 
lords of franchiſes, and liberties, who, by charter, have power to create their own co- 
roners, or to be coroners themſelves } eſpecially the juriſdiction of THE ADMIRALTY 
and THE VERGE. z. The general coroners of counties elected by virtue of ſtature 
Weſtminſter the firſt, c. 18. and 28. Edw. 3. c. 6. 1. Hale 52. 4. Rep. 57. 1. Comm. 


348. | 


Before I come to the particular conſideration of their 
duty and authority, it may not be improper to premiſe the 
following particulars :—FiRsT, What perſons ate qualified 
to be coroners. —-SECONDLY, In what manner they are to be 
placed in their office —THIRDLY, How they may be diſ- 


charged. 


As to THE FIRST POINT, viz. What perſons are quali- 
fied to be coroners. 


Sect. 2. It is enacted by the ſtatute of Neſiminſter the 
firſt, c. 10. in the following words, Foraſmuch as mean 
perſons and indiſcreet now of late are commonly choſen 
to the office of coroners, where it is requiſite that perſons 
de honeſt, loyal and wiſe, ſhall occupy ſuch offices: It is 


“ provided, that through all ſhires ſufficient men ſhall 
H 3 « be 
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23- A. To 
. Inſt. 271. 
eg. 177. 


F. N. B. 164. 
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5© be choſen to be coroners of the moſt loyal and moſt wiſe 
* knights, which know, will and may beſt attend upon 


© ſuch offices, and which lawfully ſhall attach and preſent 


5 pleas of the crown.” 


Se. 3. It is obſervable, that this ſtatute ſeems expreſs- 
ly to require, that none under the degree of knighthood 
ſhall be choſen a CORONER, and that the /tatute of Mer ton, 
chapter the third, which was made near forty ycars before, 
ſeems to ſuppoſe that all coroners were knights. And it 


1s farther remarkable, that in the writ de coronatore exoneran- 


do it is mentioned as a ſufficient cauſe for the diſcharge of 
a coroner, that he 1s not a knight. Yet inaſmuch as the 
principal intent of putting thoſe words into the ſtatute, was 
to prevent the chooſing of perſons of mean ability, which is 
ſufficiently anſwered by Gong men of good ſubſtance 
and credit; and as it has been generally found impracticable 
to find knights enough in any county willing to undertake 
this office; and the conſtant uſage of many late ages, which 


1s the beſt interpreter of laws, hath ſuffered perſons of good 


$2.0. 48; 
2. Leon. 160, 
161. 

F. N. B. 164. 
2. Inſt. 176. 
2. Hale 35. 


Co. Lit. 1 09 · 


2. Inſt. 175. 


(a) 2. Inſt. 


175. 
1. Lev. 120. 


ability, under the degree of knights, to be choſen and con- 
tinue coroners, without any objection againſt them on this 
account; it ſeems certain, that at this day it is no good 
cauſe to remove a coroner, that he is not a knight. For 
why ſhould not ſuch uſage be as well allowed to make ſuch 


an explanation of the law concerning coroners, as it un- 
queſtionably hath done of that relating to the repreſentatives 


of a county in parliament, who by the writ for their elec- 
tion are expreſsly required to be duo milites gladio cincti, and 
yet may certainly be well choſen in purſuance of that writ, 
though they be under the degree of knights ? 


$e. 4. It is farther enacted by 14. Edw. 3. c. 8. * that 
*© no coroner be choſen, unleſs he have land in fee ſuffi- 
« cient in the ſame county, whereof he may anſwer to all 


manner of people.” 


As to THE SECOND POINT, viz. In what manner coro- 
ners arc to be placed in their office, 


Se. 5. It is obſervable, that they do not receive their 
authority from the king's commiſſion, but from the election 
of the county in purſuance of the king's writ, iſſuing out 
of and afterwards returned into the chancery. And this is 
the reaſon why their authority docs not determine by the 
demiſe of the king (a), as that of all judges, acting by the 
king's commiſſion only, regularly does, as hath been more 
fully ſnewn chapter the firſt, ſcction the eleventh, 


Setz. 


wn SCC. ela, cc. 


>%F ” - * 


it by preſcription only. 
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Sect. 6. The abovementioned writ for the election of a 1. Comm. 347. 
coroner is in this form: FIRST, it recites the death or diſ- ere form 
charge of one or more former coroners, and then com- 1 
mands the ſheriff to cauſe one other or more, as the caſe is, ſtal's Entries 
to be choſen, in a full county court, by the aſſent of the 133. 
county, according to the form of the ſtatute in that caſe 
made and provided; who having taken his oath in the uſual 
manner, may do all things which belong to the office of a co- 
roner, &c. and then it concludes with commanding the ſheriff 
to certify to the court the name of the perſon choſen, &c. 


\ * 
7 
1 
1 
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Sect. 7. (a) A coroner, being choſen by virtue of ſuch (a) S. P. 49. 
writ, ſhall be ſworn by the ſheriff, that he will lawfully do *; Hale 55. 


F. N. B. 163. 
what belongs to the office of a coroner, &c. 4. Ind. 27 


Se. 8. (b) Andinaſmuch as he is choſen by the county, (2) 2. Int. 
if he be inſufficient, and not able to anſwer ſuch fines, and 174, 175. 
other duties in reſpect of his office, as he ought, the coun. 2+ Hale 56. 
ty, as his ſuperior, ſhall anſwer for him. 


Sect. 9. And it is enacted by 28. Edw. 3. c. 6. © That 
& all coroners of the counties ſhall be choſen in the full 
counties by the commons of the ſame counties, of the 
© moſt meet and lawful people that ſhall be found in the 
* ſame counties, to execute the ſaid office: ſave always to 
the king and other lords, who ought.to make ſuch coro- 
ners, their ſeigniories and franchiſes.” | 


a 2 
A MN 


From this ſtatute the two following points are obſerv- 4 
able. 4 
1 


Se. 10. Firſt, That all ſuch elections are appointed by F. N. B. 164. | 
it to be made by the commons of the counties, without 8. P. C. 49. 3 
mentioning freeholders ; and yet inaſmuch as the faid ſta- 4 
tute was made in affirmance of the common law, and (c) (c) 2+ Inſt. 1 
none but freeholders are ſuitors to the county court, and % PE 4 
that uſage hath always been, both before and fince the ſad 
ſtatute, for ſuch only to vote, it is certain, that none but 1 
freeholders have a voice at any ſuch election. 2 


Set. 11. Secondly, That it is clearly ſuppoſed by the . Hale 53, 54. 4 
ſaid ſtatute, that not only the king, but alſo other lords, Co. Lit. 114. i 

have the franchiſe of making coroners. From whence it 

feems reaſonable to infer, that the king may lawfully claim 

ſuch franchiſe by preſcription, and that other lords may 

claim it by grant from the crown (d); but it is a privilege of (h Vide now 
ſo high a nature, that no ſubject can well intitle himſelf to to ſection r. 


H4 As 
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As to THE THIRD POINT, viz. In what manner coro- 
ners may be diſcharged from their office. 


Reg. 177. Seck. 12. It is certain, that if any of them be ſo far en- 
F. N. B. 163, gaged in any other publick buſineſs in the county, that he 
2 cannot have leiſure enough to attend the office of a coroner; 
- "po or it he be choſen verderor of a foreſt, or if he have not ſut- 
ficient lands in the fame county, whereon to live according 
to his ſtate and degree, or if he be diſabled either by old age, 
2. Ing. 32. or any inveterate diſcaſe, as the palſy, or the like, to exe- 
. C mm. 348. cute his office as he ought; and as ſome ſay, if he follow 
any common trade, he may be diſcharged by the writ de co- 
renatore exonerando (1); which being directed to the ſheriff, 
after a recital of the particular cauſe of the diſcharge of ſuch 
coroner, commands him to cauſe another to be choſen in 


his room. 


(1) But as it is an office of freehold, the court of chancery, with whom the power 
of grantirg this writ reſides, will not ſuffer it to iſſue unleſs on afhdavit that the de- 
fcndant has been ſerved with notice of the petition for it. 3. Ark, 184. And on an 
election of a new coroner, by a majority of frecholders (for the court cannot appoint a 
new one), the power and authority of che old coroner is %% fatto extinguithed. 


Godb. 105. 


Reg. 179,178. Se. 13. But if any writ of this kind be grounded on an 
4 * 2 64. untrue ſuggeſtion, the coroner may procure a commiſſion 
from the chancery to inquire of the truth of it, and to re- 
| turn the inquiry before the king into the chancery; and if 
upon ſuch commiſſion the ſuggeſtion be diſproved, the king 
may make a /uper/edeas to the ſheriff, that he do not remove 
{uch coroner; or it he have removed him, that he ſuffer him 

to exccute the office as he did before, | 


AN D xow I am particularly to conſider the duty and au- 
thority of A CORONER, 


For the better underſtanding whereof I ſhall examine 
the following points.— 


Firſt, In what places he hath a juriſdiction. 


Secondly, How far he is impowered, and in what man- 
ner he ought to take an inquiſition. 


Thirdly, How far to receive and proceed on a bill of 
appeal. 


Fourthly, How far to receive and proceed on the appeal 
of an approver, | 


Fifthly 


5 << . „ has ads on  aÞc 


2. o 
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Fifthly, How far to take the abjuration of a felon. 


Sixthly, How far the act of any one of them ſhall be as 
effectual as if it had been done by all. 


Seventhly, In what caſes he may lawfully take a fee for 
the execution of his office. 


Eighthly, In what caſes a matter recorded by or found 
before him, admits of no traverſe. 


As to THE FIRST POINT, vig. In what places a coroner 
hath juriſdiction, I ſhall conſider, How far he hath a juriſ- 
dition of offences committed on the ſea; and How far a 
coroner of the county may intermeddle with offences done 
within the verge of the court, and vice verſa. 


As to the firſt particular, viz. How far a coroner hath 
a juriſdiction of offences on the ſeas. 


Sect. 14. It is laid down as a general rule by (a) ſome, ( n 
that he may inquire of a felony committed on the arms of Moor 892. 
the ſea, where a man may ſee from the one fide to the other; 2+ Hale 54. 
but by others, who ſeem to be more accurate, his (4) power - C. 8. 
> ummary151. 
is confined to ſuch parts of the ſea where a man ſtanding (). Cor.; — 
on the one ſide may ſee what is done on the other. But it 4. Inſt. * 
ſeems to be (c) agreed, that he hath no juriſdiction of of- 2. R. Ab. 169. 
fences committed in the open ſea, between the high and low 7. _— 
water-mark when the tide is in; bat that he hath an authority . ng 

Ry” © 5. Co. 107. 
over offences committed in ſuch places when the tide is out (2): 


(2) The coroner of Portſmouth has juriſdiction on board a man of war lying in 
Portſmouth harbour; and the court granted an information againſt the captain for re- 
fuſing to let him come on board; for though the admiralty have a coroner of their 
own, he never takes inquiſitions ſeh de ſe. Strange 1097. Andr. 231. 


As to the ſecond particular, &c. viz. How far a coroner 
of the county may intermeddle with offences done within 
the verge of the court, and vice verſd. 


Sef. 15. It is faid, that at the common law, as the coroner 2. Leon. 160. 
ofthe king's houſe had nothing to do with an offence commit- 4. Co. 46. 
ted in the county out of the verge; ſo neither had the coroner * Hale 5455: 
of the county any thing to do with an offence committed within 
the verge (d). And therefore it ſeems, that before the ſta- 

WE : . (4) The co» 
tute of articuli ſuper chartas, if a perſon had been killed any roner of the 
where within the verge of the court, and the king had re- verge was an- 


moved his court before the coroner of the king's houſe had — 43 
the kiny”s letters patent. 


taken 


— 
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4. Co. 47. 
2, Inſt. 580. 
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taken an indidment, no coroner at all had any juriſdiction 
of the fact; not the coroner of the county, becauſe he had 
nothing to do with what happened within the verge of the 
court; not the coroner of the king's houſe, becauſe his au- 
thority ceaſed when the place where the matter happened, 
ceaſed to be within the verge of the court. And this ſeems 
to be confirmed by the ſtatute of articuli ſuper chartas, c. 3, 
whereby it is recited, that before the making of that id 
„ many felonies committed within the verge had been un- 
puniſhed, becauſe the coroners of the county had not been 
autlioriſcd to inquire of felonies done within the verge, but 
the coroner of the king's houſe, which never continued in 
one place, by reaſon whereof there can. be no trial made in 
due manner, nor the felons put in exigent, nor outlawed, 
nor any thing preſented in the circuit, the which had been 
to the great damage of the king, and nothing to the preſer- 


vation of the peace: And thereupon it is ordained, That 


„from thenceforth in cafes of the death of men whercof 
& the coroner's office is to make view and inqueſt, it ſhall 
„be commanded to the coroner of the county, that he, 


with the coroner of the king's houſe, ſhall do as belong- 


eth to his office, and enroll it, &c.“ It is ſaid indeed by 
Sir Edward Coke, that if a murder had been committed 
within the verge, and the king had removed before any in- 
dictment taken by the coroner of the verge, the coroner 
of the county might have inquired of the ſame at the 
common law, ne maleficia remanerent impunita. But ſince no 
authority is cited by him for the maintenance of this opi- 
nion, and the argument brought to prove it is founded on a 
miſtaken ſuppoſition, inaſmuch as it doth by no means 
follow, that ſuch offences would be diſpuniſhable if they 
conld not be inquired of by the coroner of the county, ſince 
they might certainly be indicted before juſtices of oyer and 
terminer, or of the peace, who have a general juriſdiction 
throughout the whole county; the contrary opinion ſeems 
rather the more plauſible, as being more agreeable to the 
purport of the ſaid ſtatute, and the general tenor of our law 
books, | 


Scct. 16. But it is certain, that an indictment taken be- 
fore the coroner of the county, and the coroner of the 
king's houſe, of an offence not appearing by the indictment 
itſelf to have happened within the verge of the court, is in- 
ſufficient, for that every material part of an indictment 


_ ought to be found by the oaths of the indiftors, and can- 


not be ſupplied with any averment; and it doth not appear 
by the indiftment, that the coroner of the king's houſe had 
any authority to take it ; and it ſhall not be ſaid to be void, 


aud coram nm judice, as to the coroner of the king's houſe, 


and 


mm, wh 82 
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i 
4 


and good as to the coroner of the county, inaſmuch as the 
record is entire, and the indictment was taken entirely be- 
fore both; and peradventure the jury was directed princi- 
pally by the coroner of the houſe, and the witneſſes exa- 
mined and ſworn by him. 


[ 
11 


8 


8 
r ba, 


Sect. 19. It hath been reſolved, that if the ſame perſon 2. Hale 53. 
be coroner of the county, and alſo of the king's houſe, an + BY * 
indictment of death taken before him as coroner both of 3. Leon. 0 
the king's houſe and of the county, is good, becauſe the the ſame Caſe, 
miſchiet expreſſed in the ſtatute is remedied as well when but no reſolu- 
both offices are in the ſame perſon as when they are in den. 


diyers. 


* 3” * _ 2 E 
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Seck. 18. Alſo it is enacted by 33. Hen. 8. c. 12. ſ. 1. 3. 
„% That all inquifitions upon the view of perſons ſlain with- 
& in any of the king's palaces or houſes, or any other houſe 
or houſes, at ſuch time as his majeſty ſhall happen to be 
there demurrant or abiding in his royal perſon, ſhall be 
taken by the coroner for the time being of the king's 
„ houſhold, without any adjoining or aſſiſting of another : 
« coroner of any ſhire within this realm, by the oath of 
„twelve or more of the yeomen, officers of the king's 
« houſehold returned by the two clerks controllers, the 
& clerks of the check, and the clerks marſhals, or one of |. 
them, for the time being, of the ſaid houſehold, to whom 
the ſaid coroner of the ſame houſehold ſhall direct his 1 
« precept, which coroner ſhall be from time to time ap- 
« pointed by the lord great maſter or lord ſteward for the 
time being; and that the ſaid coroner ſhall certify under 2. Hale $44 
his ſeal, and the ſeals of ſuch perſons as ſhall be ſworn 
before him, all ſuch inquiſitions before the ſaid lord 
« maſter or lord ſteward, &c.” < 


nnn 2 


POL =) 


As to THE SECOND GENERAL POINT, viz. How far a 
coroner is impowered, and in what manner he ought to 
take an inquiſition, I ſhall conſider his authority of this 
kind—Firſt, in relation to death. —Secondly, in relation to 
other matters. 7 


As to his authority to take an inquiſition of death, I ſhall 
examine—Firſt, In what caſes and in what manner he ought 
to take ſuch inquifition.—Secondly, What farther care muſt 
by taken by him for the proſecution of the offender, after 
taking the inquiſition.— Thirdly, What high credit the law 
gives to it. a 


As 


108 


Bract. 121. 
Fleta, b. 1. c. 
25. 

2. Hale, 59. 
Mod, b. 4 
E. 


(a) If in an 
inquiſition a- 
per viſum cor- 
' ports, the year 
of our Lord, 
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As to the firſt of theſe particulars, viz. In what caſes and 


in what manner a coroner ought to take an inquiſition of 
death, 


$-8. 19. It is enacted by 4. Edw. 1. commonly called 
the ſtatute de officio coronatoris, ** That the coroner upon in- 
formation ſhall go to the places where any be ſlain, or 
© ſuddenly dead or wounded, and ſhall forthwith command 
4 four of the next towns, or five or fix, to appear before 
« him in ſuch a place; and when they are come thither, 
« the coroner upon the oath of them ſhall inquire (a) 
« in this manner; that is, to wit, if they know where the 
e perſon was ſlain, whether it were in any houſe, field, bed, 
* tavern, or company, and who were there.” 


in the caption, is in common figures, it ſhall be quaſted. It ſhould be in words at 
length, or at leaſt in Roman numerals, Strange 261, 


By 4. Edw. x, * Likewiſe it is to be inquired who 
“ were culpable, either of the act or of the force, and who 
„ were preſent, either men or women, and of what age ſo- 
& ever they be (if they can ſpeak or have any diſcretion), 
«© And how many ſoever be found culpable by inquiſition 
in any of the manners aforeſaid, they ſhall be taken and 
& delivered to the ſheriff, and ſhall be committed to the 
« gaol: And ſuch as be founden, and be not culpable, ſhall 


be attached until the coming of the juſtices, and their 


« names ſhall be written in the coroners rolls.“ 


By 4. Edw. 1. If it fortune any fuch man be 
« ſlain which is found in the fields, or in the woods, firit 
« jt is to be inquired whether he were ſlain in the ſame place 
« ornot; and if he were brought and laid there, they ſhall 
do as much as they can, to follow their ſteps that brought 
t the body thither, whether he were brought upon a horſe, 
„ or in a cart.“ 


By 4. Edw. 1. It ſhall be enquired alſo, if the dead 
« perſon were known, or elſe a ſtranger, and where he lay 
« the night before; and if any be found culpable of the 
« murder, the coroner ſhall immediately go unto his houſe, 
*© and ſhall inquire what goods he hath, and what corn he 
„ hath in his grange ; and if he be a freeman, they ſhall 
% enquire how much land he hath, and what it is worth 
« yearly; and further, what corn he hath upon the ground.“ 


By 4. FEdw. 1. And when they have thus in- 
« quired upon every thing, they ſhall cauſe all the land, 
corn and goods, to be valued, in like manner as if they 
4e ſhould be ſold incontinently, and thereupon they ſhall be 

| | « delivered 


„„ 0 


1 
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« (delivered to the whole townſhip, which ſhall be anſwer- 
able before the juſtices for all. And likewiſe of his free- 
& hold, how much it is worth yearly over and above the 
« ſexyice due to the lords of the fee, and the land ſhall re- 
« main in the king's hands until the lords of the ſte have 
« made fine for it. And immediately upon theſe things be- 
« ing inquired, the bodies of ſuch perſons being dead or 
« ſlain ſhall be buried.“ 


By 4 Edw. 1. * In like manner it is to be in- 
e quired of them that be drowned, or ſuddenly dead, and 
after ſuch bodies are to be ſeen, whether they were ſo 
© drowned or ſlain, or ftrangled by the fign of a cord tied 
* ſtrait about their necks, or about any of their members, ar 
t upon any other hurt found about their bodies, whereupon 
„they ſhall proceed in the form aboveſaid; and if they 
„% were not ſlain, then ought the coroner to attach the 
e finders, and all other in company.” | 


Sect. 20, By 4 Edw. 1. *© Alfo all wounds ought 
to be yiewed, the length, breadth, and deepneſs, and 
« with what weapons, and in what part of the body the 
« wound or hurt 1s; and how many be culpable ; and how 
© many wounds there be, and who gave the wounds; all 
& which things muſt be inrolled in the roll of the coroners.“ 


By 4. Edw. 1. * Alſo horſes, boats, carts, &c. 
* whereby any are ſlain, that properly are called deodands, 
be _ be valued and delivered unto the towns as before is 
PF 8,” at 


Sect. 21. It is obſervable, that this ſtatute being wholly 
directory and in affirmance of the common law, doth nei- 
ther reſtrain the coroner from any branch of his power, 
nor excuſe him from the execution of any part of his duty, 
not mentioned in it, which was incident to his office be- 
fore; and from hence it follows, that though the ſtatute 
mention only his taking inquiries of the death of perſons 
ſlain or drowned, or ſuddenly dead, yet he may and ought 
to inquire of the death of all perſons whatſoever who die in 
priſon (3), to the end that the public may be ſatisfied, whe- 
ther ſuch perſons came to their end by the common courſe 
of nature, or by ſame unlawful violence, or unreaſonable 
hardſhips put on them by thoſe under whoſe power they 


were confined, 


10g 


F. Cor. 42t, 
3. Inſt. 52.91. 
B. Cor. 163. 
S. P. C. 51. 

1. Hale 432. 
2. Hale 57. 


(3) And this inqueſt upon priſoners ought to conſiſt of a party jury, vir. ſix of tlie 


priloners, and fix of the next vill or pariſh, Umfreville 2 13. 


Seat. 
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Scct. 22. And the like reaſon alſo ſeems to be the beſt 
(a)1.Sid.204. ground of the reſolution which we find in ſome (a) books, 
1. Hale 416. that there is no neceſſity that it appear in a coroner's in- 
1. Reb. 723. queſt, that it was taken by the oaths of perſons of the next 
oP Laich. adjacent towns, but that it is ſufficient to ſay, that it wag 
166. taken by the oaths of lawful perſons of the county, inaſ- 
Pop. 210. much as ſuch inquiſitions being good before the ſaid ſtatute, 
Co. Ent. 354. which is wholly declaratory, muſt needs be ſo ſtill. But it 
(% C. Eliz. (&) ſeems, that it ought to appear in every ſuch inquiſi- 
_ tion, at what place, and by what jurors by name it was 
taken, and that ſuch jurors were ſworn; and that the 
reaſon given in ſome books that ſuch inqueſts ſhall 
be intended to have been taken by the men of the next 
towns ſeems very harſh, if it be re neceſſary to be 
taken by ſuch perſons; for that ſuch intendment would be 
contrary to the general rule of the law, which will not ſuf. 
fer any material part of an indictment to be taken by in- 

tendment. | 


Sef. 23. Alſo it is farther remarkable, that the ſtatute 
doth not expreſly ſay, that the coroner ſhall take his inqueſt 
on the view of the dead body, and that an inqueſt other- 

3 wiſe taken by him ſhall be void. And yet it is clearly agreed 
2. Hale 58. by all the books /c), that a coroner has no manner of power 
S. P. C. 51. to take an inquiſition of death without a view of the body; 
2. Lev. 141. and that any ſuch inqueſt taken by him without ſuch view, 
Lat. 166. is merely void. And for this reaſon it hath been (4) ad- 
457 50 . Judged, that ifa dead body, in priſon, or other place, where- 
2 1. Ed. 4.70, upon an inqueſt ought to be taken, be interred, or ſuffered 
Summary 150. to lie ſo long, that it putrify before the coroner hath viewed 
Pop. 209. it, the gaoler or townthip ſhall be amerced. (4) Alſo it hath 
8 ) my Ar, been (e) reſolved, that a coroner may lawfully within con- 
8. P. C. r. venient time, as the ſpace of fourteen days after the death, 
1. Keb. 278. take up a dead body out of the grave in order to view it, not 
(e) 21. Ed. 4. only for the taking of an inqueſt where none hath been taken 
is; before; but alſo for the taking of a good one, where an inſufh- 
py Hals, 4 To cicnt one hath been taken before. (5) But if the body cannot 
S. P. C. 31. be (/) found, or have lain ſo long before the coroner hath 
Summary yo. viewed it, that he can be no way aſſiſted from the view in 


_ 1 55 the taking of his inqueſt; or if there be danger of infecting 
Cor. 167. | 

173. (/)S.P.C.;1. Summary 170. 2. Lev. 141. Lat. 166. 1. Vent. 352. Pop. 209+ 
Salk. 190. 1. Bac. Ab. Noy 87. 2. R. Ab. 96. 1. Roll. 217. 


(4) Ir is indictable as a miſdemeanor, Salk. 397. to bury one who dies a violent 
death before the coroner has fat upon him, 7. Mod. 10. 

(5) So alſo he may dig up the body if the firſt inquiſition be quaſhed. Str. 333. But 
it muſt be by order on motion of the king's bench, Stra. 167. And the judges will excr- 
ciſe their diſcretion according to the time aad circumſtances, whether he ſhall or ſhall 
not do it, Salk, 377. Strange 22. 533. 2. Mod. 16, - 
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ought to inquire of al 
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eople in digging of it up, the inqueſt ought not to be taken 
55 the coroner (unleſs he have a ſpecial writ or commiſſion 
for that purpoſe), but by juſtices of peace or other juſtices 
authorized to inquire of, hear, and determine felonies, &c. 
who ſhall take the inqueſt on the teſtimony of witneſſes. 
But none can take an inqueſt on view in any caſe, but the 
coroner. 


Se. 24. If a (a) coroner take an inqueſt after a body (a) Rex +, 
hath been ſo long buried, that it may reaſonably be pre- Cauſey, Hi- 


" ſumed that the view of it could be of no manner of uſe for I, 3-G<0.1, 


the information of the jurors, the court into which the in- TE 2D 


uifition is returned will in diſcretion refuſe to receive or 
file it, upon affidavit of the whole circumſtances of the pro- 
ceeding, 


| Set. 25. (5) Jet it is not neceſſary, that the inquiſi- (2) Lat. 165. 
tion be taken in the very fame place where the body was See Pop. 209. 
viewed; for it hath been reſolved, that an inquiſition taken 


at D. on the view of a body lying dead at L. may be good. 


Se. 26. As the coroner hath no power from the ſaid H. v. 18. 
ſtatute, nor from 3. Hen. 7. c. 1. to inquire of any acceſ- F. Forfeit. 10, 
ſaries to a felony after the fact; ſo neither hath he anvſuch ni - Uh 
power by the (c) common law ; for he has nothing to do 85 p. C 7 
with any but thoſe who ſome way or other cauſed the party's Keilw. 62. 
death: and therefore it hath been reſolved, that an indict- Dalif. 32. 
ment of J. S. before a coroner for having received and com- Moor - y. 


forted one who had been guilty of a murder, is void. 


Seck. 27. But it is certain, that a coroner may inquire 
of the acceſſaries before the fact, as well as of the principals; (% S. P. C. 
and that he (d) alſo may enquire, whether in any ſuch man- 183. 
ner found to have been guilty, did fly for the offence ; for 2- Lev. 141. 
which flight they forfeit all their goods and chattels, * 


2:Hale 63. 65. 
Keilw. 68. Summary 170. B. Cor. 13 1. 8. Ed. 4. 4. Poſt. 1. 37. 


Sect. 28. Alſo it is 7 certain, that a coroner may and (e) Keilw. Gr. 
the circumſtances of the party's 1 5 e 
death, and alſo of all things which occaſioned it; and (7) 75 eee 
therefore it is ſaid, that if it be found by his inqueſt, that a 
the perſon deceaſed was killed by a fall trom a bridge into 
a river, and that bridge was out of repair by the default of 
the inhabitants of ſuch a town, and that thoſe inhabitants 


are bound to repair it, the townſhip ſhall be amerced (6). 


(6) So ifthe townſhip bury the body before the coroner is ſent for, the townſlriy 
mall be amerced, Hale 424. 
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S.P.C. gt. Seck. 29. Alſo it is agreed, that if a coroner be remiſs 
S21%. 377- (7) in coming to do his office when he is ſent for, &c. he 
Mere HH thall be amerced (8) by virtue of the abovementioned ſta- 


ies hh 20, tute de coronatoribus. Allo it is farther enacted by 3. Hen. 7. 
1. Hale 324. C. 1- That if any perſon be ſlain or murdered in the day, 
2. Hale 58. and the murderer eſcape untaken, the townſhip where the 
{aid deed is ſo done, thall be amerced for the faid eſcape, 
and that the coroner have authority to inquire thereof 
upon the view of the body dead: And that if any coroner 
« be remiſs and make not inquiſitions upon the view of the 
body dead, he thall forfeit for every default an hundred 


ſhillings.” 


CI 
„ 


- 
* 


LY 
* 


5 If the coroner omit to take an inquiſition upon an untimely death, it may be 


done by juſtices v gags, oyer and terminer, or of the peace, but it muſt ba 
1 


done openly : and it it be done ſecretly it may be quaſhed. 1 Burr. 17. 


(8) And if he impoſe an improper inquiſition upon the jury, he may be committed. 
Strange 99. Vide poſt. ſect. 58. where by 25 Geo. 2. c. 29. if he be convicted of 
extortion, wilful neglect, or miſdemeanor, he may be puniſhed and removed from his 
afiice, Vide allo note to ſection 12. | 


As to the ſecond particular, viz. What farther care muſt 
be taken by a coroner for the proſecution of the offender, 
after taking inquifition of death againſt him. 


Scct. zd. It is farther enacted by the ſaid ſtatute of 
3. Hen. 7. c. 1. That after the felony found, the coroners 
deliver their inquiſition afore the juſtices of the next ge- 
4 netal gaol-delivery, in the ſhire where the inquiſition is 
6 taken, the ſame juſtices to proceed againſt ſuch murderers 
c it they be in the gaol, or elſe the ſame juſtices to put the 
ce ſame 1nquiſitions afore the king in his bench. And if 
« any coroner do not in ſuch manner certify his inquiſition, 
he {hall forfeit an hundred ſhillings,” 


Seck. 31. By 1. and 2. Philip and Mary, c. 13. it is alſo 
enattcd, ** That every coroner, upon any inquiſition be- 
& fore him found, whereby any perſon or perſons ſhall be 
indicted for murder or manſlaughter, or as acceſſary or 
& accttlarics to the ſame, before the murder or manſlaugh- 
ter committed, ſhall put in writing the effect of the evi- 
& dence given to the jury before him, being material. And 
* ſhall bind all ſuch by recognizance or obligation, as do 
declare any thing material to prove the ſame, to appear at 
© the next general gaol-delivery to be holden within the 
county, city, or town corporate where the trial thereof 
e ſhall be, then and there to give evidence againſt the party 
« fo indicted at the time of the trial, and ſhall certify as 


well the ſame evidence, as ſuch bond or bonds in writing, 
| « as 
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« as he ſhall take, together with the inquifition or indict- 

« ment before him taken and found, at or before the time 

of his ſaid trial thereof to be had or made. And in caſe 

any coroner ſhall offend in any thing contrary to the true 

intent and meaning of this act, the juſtices of gaol-deli- 

« very of the ſhire, city, town, or place where ſuch offence 

« ſhall happen to be committed, upon due proof thereof, 

« by examination before them, ſhall for every ſuch offence 

« ſet ſuch fine on every ſuch coroner, as they ſhall think 

«© meet, and eſtreat the ſame as other fines and amercia- 
« ments aſſeſſed before juſtices of gaol-delivery ought to 
« be.“ 


a ao 
A * 


- 
CY 


$:. 32. And by 1. Hen. 8. c. 7. If any coroner 
« ſhall not endeavour himſelf to do his office upon any per- 
&« ſon dead by miſadventure, he ſhall forfeit forty ſhillings.” 


+ Alſo by 25. Geo. 2. c. 29. ſ. 6. If any coroner who 
« is not appointed by virtue of an annual election or nomi- 
« nation, or whoſe office of coroner is not annexed to any vie ante ſ. 
« other office, ſhall be lawfully convicted of extortion, or 20. ü 
« wiltul neglect of his duty, or miſdemeanor in his office, 
« jt ſhall be lawful for the court before whom he ſhall be ſo 
« convicted, to adjudge that he ſhall be removed from his 
« office: and thereupon if ſuch coroner ſhall have been 
& elected by the freeholders of any county, a writ ſhall iſſue 
« for the amercing him from his office, and electing ano- 
« ther coroner in his ſtead, in ſuch manner as alread 
directed by law; and if the coroner ſo convicted ſha 
have been appointed by lord or lords of any franchiſe or 
& liberty, or in any other manner than by the election of 
„ the freeholders of any county, the lord or lords of ſuch 
liberty or franchiſe, or the perſon or perſons intitled to 
© the nomination or appointment of any ſuch coroner, 
* ſhall upon notice of ſuch judgment of amercal, nominate 
and appoint another perſon to be coroner in his ſtead.” 


As to the third particular, v/z. What high credit the 
law gives to an inquiſition of death found before a coroner. 


Seer. 33. It ſeems (a) certain, that anciently the judges (4) 13. E. 4g: 
would not receive a verdict, acquitting a perſon of the death 37. Af. 13. 
of a man found againſt him by a coroner's inqueſt, unleſs 11. H. 4.93. 
the jury ſo acquitting the defendant, had Gd at the ſame 2 7. 2. 
time what other perſon (8) did the fact, or by what other Ken 7 


lw. 
means the party came to his death; becauſe it appeared by SP. C. 186. 


(8) This is commonly a buſineſs of form; and if the fact be not kn the jurors 
uſually ſav, that it was done by perſons unknown. 2. Hale 302. 9 


Vol. III. 1 the 
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2. Hale zor the coroner's view upon record, that a perſon was killed. 

3 17 But it is (a) agreed, that the judges cannot compel a Jury to 

wn 98 make ſuch farther inquiry on an acquittal of a defendant 

B. Indict. 10. from any other indictment, becauſe it doth not in ſuch man- 

28. ner appear of record by any ſuch inquiſition, that a perſon 

B. Cor. 32. is dead. And it ſeems hard to reconcile the ſaid practice of 

39: £- 117- compelling a jury to find ſuch farther matter with reaſon in 
(2) See the . . : . 

Focus above Aly Caſe, unleſs it appear in the courſe of the evidence by 

eited. what other means, not mentioned in the indictment, the 

party loft his life. For it ſeems ſtrange, that a jury ſhould 

in any caſe compelled to find a matter upon their oaths, 

which they have no evidence to ſupport ; and therefore if it 

no way appear to them, by what other means the death 

in queſtion was occaſioned, it ſeems difficult to maintain 

that it ſhall not be ſuthcient for them to declare ſo to the 


court, 
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See. 34. How high a credit is given by the law to a 
coroner's inquiſition of ſelt-murder, or of the flight of a 
perſon indicted for the death of another, will be more fully 


thewn in the three laſt ſections of this chapter. 
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As to THE SECOND GENERAL POINT, viz, What au- 
thority a coroner hath to take an indictment of other mat- 
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Sec. 35. It is exprefly ſaid in ſome (Y) books, that a 
coroner hath no power ex officio to inquire of any felony, but 
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# 9 35 only of the death of a man upon view. And both Sand 

| B. Ap». 111. (c and Hale (d] ſeem to tpcak doubtfully of this matter 

„ (%. . C. upon the authority of thoſe books; and Sir Edward 1 
1 IF Cote (e) ſeems expreſly to declare his opinion, that a coroner | 
uo | (Summary hath no power to take an indictment in any other caſe. | 
5 1 63. Yet ſince it is expreſly declared by the above-mentioned ſta- 

. (Olaf. 151. tute De offi:is eoronatoris (f) that a coroner ought to inquire | 
'E 2. Inſt. 147. of the breakers of houles ; and it is faid by Britton (g) that : 
il 138 ne he may inquire of rape, and of the breach of a priſon; and f 
WW . ſuch power hath never been expreſly taken from him; it 1 
At () Britten z. ſeems hard to ſay, that he may not ſtill make ſuch inquiries j 
4 if he pleaſe; for as to the authority of 27. A/. 55. and 3 5. Hen. ‚ 
. 6. pl. 27. h. which are cited for tlie maintenance of the con- þ 

trary opinion, it may be anſwered, that this point is not re- 

ſolved in either of thoſe books, but only ſpoken of inciden- pe 

a tally; for the very point reſolved in the Book , ſeems to . 
be no more than this, that a corouer hath no power to take b 

an indictment of an acceſſary after the fact; and that which 5 

is ſaid in Year Book of Henry the ſiæth concerning this matter t 

is only brought in by way of argument concerning a poll > 

of a quite different nature, | {: 


Seck. 30. 
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l, Sec. 36. However, there ſeems to be no doubt but that Bracton 
5 the coroner may and ought to inquire of treaſure-trove, con- bock 3. 
it cerning which it is enacted by the {aid ſtatute of 4. Edw. 1. Hapter 6. 
Sk De officts coronatoris, „ that a coroner being certified by the 
n * king's bailiffs, or other honeſt men of the county, ſhall 
f *« po to the places where treaſure is ſaid to be found. And 
N it is farther enacted in the following part of the ſame ſtatute 
7 in theſe words, ** A coroner ought alſo to inquire of trea- 
ie & ſure that is found, who were the finders, and likewiſe 
Id ce ho is ſuſpected thereof. And that may be well perceiv- 
Sy &© ed where one liveth riotouſly, haunting taverns, and 
It & hath done fo of long time; hereupon he may be attached 
th for this ſuſpicion by four or fix or more pledges, if he 
in © may be found.“ 
he 
Sec. 675 It is alſo ſaid, that a coroner may inquire of S. P. C. 31. 3 
8 royal fiſhes, as ſlurgeons, whales, &. | Bracton 120. 
f a See. 38. As to THE THIRD GENERAL POINT, Vis. 2. Hale 66, 4 
ly ow far a coroner is impowered to reccive and proceed on l 
a bill of appeal, 1 ſhall endeavour to ſhew—1ſt, How far l 
1 he is authorized to receive ſuch appeal adly, How far to | 


6 pms upon it; and in what manner it may be removed 
* y certiorari. 


As to the firſt of theſe particulars, vis. How fat a coro- 


. ner is authorized to receive an appeal. 
[ 
ord ' — See, 39. It appears clearly from the above-mentioned , 
75 (a) ſtatute of 4 Edw. 1. De gſſicis coronatoris, and allo from (a) See the 
4 our ancient (4) law- books, that a coroner in the cbunty- ſtatute at 


court may receive an appeal of any felony or mayhem, upon large. 


aſe, the plaintiff's finding ſufficient pledges to the ſheriff for the * e, 
[ta- 5) LE of the ſuit. And it is obſervable, that the ſaid Fjera 1, c. 25. 
n 9 4 generally mention the coroner as the perſon before Briton 5. 
ha whom ſuch (c) appeal is to be commenced, without joining 8. P. C. 64. 
and any other with him; from whence it ſeems clearly to be in- n 
+ timated, that the coroner is the (d) only perſon who hath a (en, bn, 
155 juriſdiction in this matter; and that at common law he might Aff. g. 

5 (e) receive ſuch appeal without the concurrence of any B. Appeal 56. 


| other, as he certainly may the appeal of an approver, &c. . l. 

1 But it being provided by the Hatute of Weſtminſter 1. e. 10. (44. Ja. 176 
that the ſheriff ſhall! have. counter-rolls with the coroners, 4. H. 4. 16. 

it ſeems, that no appeal ſince that ſtatute is well commenced B. Appeal 44. 


oy beſore the coroner, (/ unleſs the ſheritF be alio preſent, in (e Sum. 172. | 
bie order to take a counter- roll of the proceeding. But it ſeems, wy Mis _, 1 
5 5 that the ſheriff, by virtue of this EN is no more a judge 1]. | 
o of the matter than he was before ; and therefore, where it is 4. H. 6. 16. 

WW ſaid by the ſtatute of 3. Hen. 7. c. 1. that an appeal of felony Con. B. App. 

9 I a | may / 
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(a)Qu.Staun- 
tord's Plcas of 
theCrown,64. 


() Summary 
171, 172. 

2. Hale 67. 
8. P. C. 52,63. 
F.Corone4 37. 


(7 See Dalt, 
Sh. c. 106. 

2. Hale 56. 
(4) 22. Al. 
97, 98. 
Bracton 147. 
Fleta c. 25. 
2. Inſt, 30, 31, 


62. 

B. Corone 82. 
(c) S. P. C. 64. 
Summary 171. 
(f) Con. S. P. 
C. 64. 
Summary 171. 
27. Aſſize 47. 


9. 
S. P. C. 64. 
Summary 171. 
2. Hale 67. 


( SP. C. 64. 
Summary 171, 
2. Inſt. 176. 
(7) 14. H. 4. 
15. b. 16. 

B. Appeal 44. 


Or Tux COURT or THE CORONER. Bk. 2. 


may be commenced before the ſheriff and coroners of the 
county where it was done, it ſeems reaſonable to intend the- 
meaning of the ſtatute to be, that it may be commenced be- 
fore them in the ſame manner as before, and not without ex- 
preſs (a) words to make any alteration of the juriſdiction 
given them by the common law. | 

Se. 40. But it is (4) certain that a coroner hath no 
power to receive a bill of appeal of any offence done out 
of the county whereof he is coroner, becauſe the offender 
cannot be tried by the county. But it is agreed, that he 
may receive the appeal of an approver, or take the abjura- 
tion of one who acknowledges a felony done by him in any 
county, becauſe that after ſuch confeſſions there is no need 
of any trial. | 


As to the ſecond particular, viz. How far a coroner may 


proceed upon ſuch appeal. 


Se. 41. It ſeems (c) probable that before the ſtatute of 
Magna Charta, c. 17. coroners might try offenders as well 
as receive accuſations againſt them; but it is (4) agreed, that 
they cannot proceed ſo far fince that ſtatute, by which it is 
enacted, *©* that no ſheriff, conſtable, coroner, or other bai- 
liff of the king ſhall hold pleas of the crown.” —Alfo it is 
agreed, (e) that proceſs may be awarded in the county- court 
on ſuch appeals till the exigent; but 2 it ſeems queſtiona- 
ble, whether ſuch proceſs may properly be ſaid to be award- 
ed by the ſheriff and coroner jointly, ſince the coroner being 
the only judge, as I have endeavoured to prove ſect. 39. it 
ſeems to be moſt proper that the proceſs be awarded by him 
only. Neither doth it ſeem clear, that the above-mentioned 
ſtatute of Aſagna Charta doth reſtrain the coroner from 
awarding an exigent, and thereon outlawing an appel- 


lee; for ſince, as it is agreed by all, an offender might 


become attainted by an abjuration of a felony made before a 


* coroner, why not as well by an outlawry pronounced by. 
„ him? And accordingly we find it taken for granted in fome 


of the old (g) books of the beſt authority ſince this ſtatute, 
that appellees may be outlawed for not appearing on proceſs 
before the coroner. | 


As to the third particular, viz. In what manner an appeal 
before the coroner may be removed by certiorari. 


Sect. 42. There () is no doubt but that it may be re- 
moved either into the king's bench or chancery, by certiorari 
directed to the coroners and ſheriff. But it hath been (i) 
reſolved, that it cannot be removed by ſuch writ directed to 


the 


2. Inſt. 176. S. P. C. 64. 2. Hale 67. 70. 


C 


that it may 
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the ſheriff only, becauſe the coroner is the judge, and the 
ſneriff hath only a counter- roll by virtue of the above- men- 
tioned /tatute of Meſiminſter, chapter the tenth. 


As to THE FOURTH GENERAL POINT, viz. How far a 
eoroner is authorized to receive and proceed on the appeal 
of an approver. | 


Selk. 43. There is no doubt but that the coroner alone 
may receive ſuch appeal, (a) whether the offence were com- (a) Summary 
mitted in the ſame or in any other county, and may alſo 172. 
award proceſs to the ſheriff againſt the appellee, being in the 2- Hale 67, 68 
ſame wp ht it come to the exigent; and it (5 ſeems, 2 Rh 

robably argued, that he may award proceſs (3) S.P.C.73, 
even to an outlawry, as hath been more fully ſhewn in the Summary172. 
forty-firſt ſection of this chapter. But it is certain, that he 
cannot award any proceſs againſt an appellee in a foreign 
county, but muſt leave it to the (c) juſtices of gaol-delivery, (c) S. P. C 
or others, before whom the a is afterwards recorded, 53. 3. 
who ſhall award proceſs againſt ſuch appellees in ſuch Summary172. 
manner as ſhall be more fully ſet forth in the chapter con- Cor. 462. 


cerning approvers, ſect. 22. „Ed. 3. 42. 


As to THE FIFTH GENERAL POINT, viz. How far a co» 


roner is authorized to take the confeſſion and abjuration of 
a felon, 


Sect. 44. There ſeems to be no doubt but that he may 

record the confeſſion of the breach of priſon by any felon, 
&c. and alſo the (d) confeſſion of any felony by an ap- (d) Vid. 8. 
prover : but the law relating to theſe matters being in a great 36. & 49. 
meaſure obſolete, it ſeems needleſs over-nicely to inquire in- 
to it. Alſo it is certain that he might take an abjuration ; 
but this not having been in uſe ſince 21. Jac. 1. c. 28, f. 6,7. 

by which it is 8 « that no ſanctuary, or privilege of 
ſanctuary, ſhall be admitted or allowed in any caſe,” 1 ſhall 
only touch upon it, and take notice, that at the common 

law, if a perſon accuſed of any felony except (e) tacrilege, () P. Cor. 
Y whether in the ſame or any other county, for which he 420. 
was liable to judgment of (g) death, and not charged with S. P. C. 117. 
(9) high treaſon, nor as (i) ſome ſay with petit treaſan, had 3: TN a. 

ed to any (i) church or church-yard,and within (/) forty days 70 ) B. Cor. | 
contefſed himſelfguilty before the caroner,and declared all the 183. 
particular (n) circumſtances of the offence, and thereupon 8. P. C. 123, 
taken the oath in tha tcaſep rovided, the (n) ſubſtance where- A 
of was, that he abjured the realm, and would depart as ſoon © pron 


181. 


Finch 389. S. P. C. 116. (i) 8. P. C. 116, 117. B. Cor. 181. Finch 388. (4) 8. 
P. C. 116. 3. Inſt. 115. Finch 388. (7) S. P. C. 118. 3. Inſt. 117. (m) 8. P. G 
117. F. Cor. 54. 3, H. 7. 12. 7 S. P. C. 119, 120. Finch 389. 
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as poſſible, at the port which ſhould be affigned him, and 

never return without leave from the king, &c.) he ſaved his 

| life, if he obſerved the terms of the oath, by going with 

(a) 7 H. 9.7. all (a) convenient ſpeed the neareſt way to the part aſſigned, 

ig 2 145. &c. but he was (5) attainted of the felony by ſuch abjura- 

)k Co. tion without more, and conſequently forteited his lands and 

423. goods, &c. | 

8. P. C, 122. Finch 389. 3. Inſt, 217. | | 

As to THE SIXTH GENERAL POINT, wiz. How far the 

act of any one coroner is as effectual as if it were done 


by all. 


(S. P. C. 33. Sef. 45. Tt ſeems clear, that (c) wherever coroners arg 
14. H. 4. 34- authoriſed to act as judges, as in the taking of an (4) inqui- 
(4) 2. Hale ſition of death, or receiving an appeal of felony, &c. the ac; 


i C. . of any one of them, who firſt proceeds in the matter, is of 
(e) 2. Hal. the ſame force as if all had joined in it: But it is ſaid, that 
59. 67. after ſuch proceeding by one of them, the act of any other 


rt 107. will be void e). Allo it ſeems certain, that where coroners 
Gated 3 are impowered only to act (9) miniſterially, as in the exe- 
8. P. C. 33. cutlon of proceſs directed to them upon the default or inca- 
14· H. 4.34, 5 pacity of the ſheriff, all their acts will be void Wherein they 
39. II 6. 4%. go not all join. | 
6.41, 42. | | 

(9) One Coroner way execute the writ, as in caſe of an exigent ; but if there be 
more core ners thau one for the county, the return muſt be in the name of all. 2. Hale 56, 


Book 1. c. 68. As to THE SEVENTH GENERAL POINT, vis. In what 
caſes a coroner may lawfully take a fee for the execytion of 
his office, | 


2: Int, x76. Sec. 46. It is enacted by the ſtatute of I efminſter the 
%, c. ic. which was made in affirmance of the common 
law, * That no coroner demand or take any thing of any 
* man to do his office, upon pain of great forfeiture to the 


„ king.” 


Vid. 2. Inſt, $847, 47. But by 3. Hen. 5. c, 1. „A coroner ſhall have 

419. & for his fee upon eyery inquiſition taken upon the view 
& of a body ſain thirteen ſhillings and fourpence of the 
* goods and chattels of the ſlayer and murderer, if he have 
& any goods; and if he have no goods, of ſuch amerciaments 
&« as ſhall fortune any townſhip to be amerced for the eſcape 
* of the murderer, &c.“ 


ect. 48. But evroners endeavouring to extend this 
Fats io perſons ſlain by miſadventure, it is enacted by 
J. Hen. 8. c. 7. * That upon a requeſt made to a coro- 
tr her to come and inquire upon the view of any 1 
| Vain, 
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s ſhin, drowned, or otherwiſe dead by miſadventure, the 
« ſaid coroner ſhall diligently do his office, without takin 

« any thing therefor, upon pain to every coroner that will 
« not endeavour himſelf to do his office (as afore is ſaid), 
& or that taketh any thing for doing of his office, upon 
« every perſon dead by mifadventure, for every time forty 


ſhillings.” 


+ Legt. 49. To the intent, however, that coroners may 
be encouraged to execute their office with diligence and in- 
tegrity, it is enacted by 25. Geo. 2. c. 9. That for every 
« inquiſition, not taken upon the view of a body dying in 
& 2 gaol or priſon, which ſhall be duly taken in 2 
« by any coroner or coroners in any townſhip or place 
« contributing to the rates directed to be levied by 12. Geo. 
& 2, c. the ſum of twenty ſhillings; and for every mile 
&« which he or they ſhall be compelled to travel, from the 
« uſual place of his or their abode, to take ſuch inquiſition, 
« the further ſum of ninepence over and above the ſaid ſum 
« of twenty ſhillings, ſhall be paid to him or them out of 
© the monies ariſing from the rates before - mentioned, by or- 
eder of the juſtices of the peace in their general or quarter 
&« ſeffions aſſembled for the county, riding, diviſion, or li- 
„ berty where ſuch inquiſition ſhall have been taken, or the 
« major part of them ; and which order they are hereby 
directed to make without fee or reward.” 


* 
* 


+ Sec. 50. And by 25. Ged. 2. c. 9. f. 2. For every 
« inquifition which ſhall be duly taken upon the view of 
« a body in any gaol or priſon in England, by any coro- 
ner or coroners of a caunty, ſo much money not exceed- 
ing the ſum of twenty ſhillings ſhall be paid to him or 
& them, as the juſtices of the peace in their general or quar- 
« ter ſeſſions aſſembled for the county, riding, or diviſion, 
verein ſuch gaol or priſon is ſituate, or the major part of 
them, ſhall think fit to allow as a recompence for his or 
their labour, pains and charges, in taking ſuch inquiſition, 
to be paid in like manner, by order of the ſaid juſtices, or 
* the major part of them, out of the monies as aforeſaid,” 


+ Se. 51. And by 25. Geo. 2. c. 9. ſ. 3, 4, 5. it is pro- 
vided, © that over and above the recompence hereby limited 
and appointed, the coroner or coroners ſhall alſo have the 
fee of 13s. 44. payable by virtue of 3. Hen. 7. c. 1.“ 
„ That no coroner to whom any benefit is given by this 
acc ſhall by colour of his office, or upon any pretext what- 
ſoever, take for his office, doing as aforeſaid, other than 
„the ſaid fee of 135. 44. and the recompence hereby limited 
* and appointed, upon pain of being deemed guilty of ex- 
„ toxtion,” —* That no coroner of the King's houſehold, 

14 & and 
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« and of THE VERGE of the king's palaces, nor any coroner 
& of the admiralty, my palatine of Durham, city of Lon- 
& don, and borough of Southwark, or of any franchiſes be- 
& longing to the ſaid city; nor any coroner of any city, 
“ borough, town, liberty, or 83 which is not con- 
ce tributing to the rates directed by 12. Geo. 2. c. or within 
& which ſuch rates have not been uſually aſſeſled, ſhall be 
« intitled to any fee, recompence, or benefit given to, ar 
« provided for, coroners by this act.“ 


As to THE EIGHTH GENERAL POINT, viz. In what caſes 
a matter recorded by, or found before, a coroner, admits of 
no traverſe: 


I ſhall conſider the ſame in relation, 1ſt, to abjurations or 
confeſſions made before him; 2dly, to eſcapes ; 3dly, to 
flights; and 4thly, to ſelf-murders. | 


As to the firſt particular, v:z. That relating to abjurations, 


(a) Sum. 171. Sef2.52. It is fajd,that a coroner's record ofan(a )abjuration 
F. Cor. 124. or of the confeſiion of (5) breaking priſon, or of the confeſ- 
A 5 5 3 ſion of a felony by an (c) approver, is of ſo great authority, 
0 Ry 54 as not only to eſtop the party from taking any traverſe to 
1. 35. his having made ſuch confeſſion, but alſo from alledging 
.Corone 134. that what was ſaid by him was extorted by dureſs, or other 
( F. Cor. unfair means. Alſo it ſeeins, that if the party plead, that 
3 : he is not the ſame perſon who aþjured, &c. and the (4) 
: ?* coroner rccord that he is the ſame perſon, ſuch record is 


(4) F. Cor. 0 0 
124. concluſive, &c. But in theſe (e) caſes it ſeems, that tlie 


8. P. C. 52. judge, for the better information of his conſcience, may in 


his diſcretion, if he think fit, take an inquiry from the peo- 


118. 124. 169. 


12. Affize 29. Ple living next to the place, of the whole circutaſtances of 
B. Corone 75. the mailer, &c. | | 


As to the ſecond particular, vis. That relating to capes 
found before a coroner. 


Hs. P. C. Set. 53. It is (/ ſaid, that if it be found by a coroner's | 


3435. 183- inqueſt that a murder was committed in ſuch a town, and 
that the murderer eſcaped untaken, the townſhip cannot tra- 
verſe ſuch eſcape, becauſe it makes them only liable to an 
amerciament, et de minimis nan curat lex. 


As to the third particular, viz. That relating to a flight 
found before a coroner, 


Sect. 54. It Teems, that if a perſon indicted of a murder 
by a coroner's inqueſt, be alſo found to have fled for it, and 
afterwards 


14) 


rds 
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afterwards upon his trial be (a) acquitted of the murder, and 
alſo found not to have fled for it; yet he ſhall forfeit his 
goods, becauſe ſuch a finding that he did not fly by a jury, 
who, as ſome ſay, had nothing to do with it, and ought not 
to have been charged with ſuch inquiry, ſhall not controul 
the coroner's inqueſt, which is of Pach authority, that imme- 
diately upon the flight, the party's goods ſhall be delivered 
to the-townſhip, which ſhall be anſwerable for them. Alſo 
it ſeems (5) generally to be taken for granted, that the party 
has no remedy whatſoever to traverſe ſuch flight 8 
againſt him by a coroner's inqueſt; for that ſuch inqueſt is 
of _ great authority, (c) inaſmuch as all perſons of the 
neighbouring towns above the age of twelve years, are 
bound to attend at the taking of it; and yet I cannot find 
any direct reſolution 5 point; but, on the con- 
trary, it is certain that Sir William Staundford makes a guære 
of it; and the reaſon above- mentioned, which is brought to 
ſupport the great credit of ſuch inqueſts, holds as ſtrongly 
againſt the traverſing them as to the point of the offence, in 
which reſpect it is at this day generally holden that they may 
be traverſed, as will be more fully ſhewn in the next ſection. 
And ſurely the other reaſon which 1s given for this opinion, 
that the party only forfeits his chattels by ſuch finding, and 
therefore ſhall not traverſe it, hecauſe the law reckons chattels 
among thoſe minima de quibus non curat lex, is very harſh and 
unaccoyntable ; and it is very hard to ſay, that a man ſhall 
be liable to forfeit all his goods, which may perhaps be all 
that he is worth, by an (4) inqueſt taken in his abſence, 
without either hearing him, or giving him an opportunity 
of defending himſelf, 


As to the fourth particylar, viz, That relating to e 
murder found before a coroner. 


Sect. 55. It is holden ſtrongly in ſome (e) books, that 
no inqueſt of this kind admits of any traverſe. But the con- 
trary opinion being alſo holden by (V) books of as great au- 
thority, and ſeeming alſo to be more agreeable to the general 
tenor of the law in other caſes, it ſeems to be the better 
opinion, that ſuch inqueſt, being moved into the king's 
bench by certiorari, may be there traverſed by the executor 
or adminiſtrator of the perſon deceaſed, and perhaps alſo 
by the king, or the lord of the manor, &c. 
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(a) 13: H. 4. 


13. 6. 
F. Forfeit 29, 
32.35. 

1. Hale 363. 
5 Co. 109. 
yer 238. 
Summaryz 71. 
1. Hale 363. 
2. Hale 154. 
(5) B. Cor. 

151. 

8. B. 4 4 

2. Levinz 141. 
B. Trav. 229. 
3. Keb. 564, 
566. 

1. Hale 363. 
414, 415,417. 
2.Hale 63,64, 
301. 

(c). Inſt. 147. 
1,8, 

3 Keb. 356. 
1. Hale 363. 


(d) z. Inſt. 55. 
2.Levinz 141. 
Summary 29. 
1. Vent. 181, 
182. 


(e) 8. Ed. 4.4. 
b. 1. c. 27. ſect. 
11. &the books 
there cited. 
B. Cor. 151. 
2Lev.141.152, 
2. Keb. 859. 
2. Sid. go. 
101. 144. 

2. Jon. 198. 
1. Ven 278. 


3. Keb. 664, 66. 604. 900 (/) See the books above cited, Rex v. Roupel, Cowp. 458. 


and Rex v. Heaton, 2. Term Rep. 184. 


If however no matter be depending before the court to 
make it neceſſary, the king's bench will not order the coro- 
ner to return the depoſitions he has taken upon an inquiſi- 


tion of elo de ſe, 5 6 
ect. 5 . 


See the caſe of 

the coroner of 
eſtminſter, 

2. Stra, 1073. 
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(a) Elin.371. Sc, 56. Alſo if it (a) appear, that a coroner hath been 
3- Kev. 800. guilty of any corrupt practice in the taking of an inquiſition, 
1 Viodern 82, it ſeems that a melius inquirendum ſhall be awarded for the 
Salkeld 190. taking of a new one by ſpecial commiſſioners, who ſhall not 
Cacthew 72, proceed on the view of the body but on the teſtimony of 
2. Keb. 359. witneſſes; and the coroner ſhall have nothing to do in the 
— eng taking ſuch new inqueſt, becauſe it appears from his former 
3. Med. 30, miſbehaviour, that he is not fit to be truſted, Bur (6) where 
100, 238. his inquifition is quaſhed for a defect in point of form only, 
Con. 2. Jones he may and ought to take a new one, in like manner as if he 


198. : 
Fan. had not taken any before. 


d. 4. 70. b. Salk. 199, 2. Hale 59, 6g. 1. Hale 415. 2. Anderſon 204. Strange 69. 


The Coroner alſo poſſeſſes a minifterial office a3 the ſheriff's ſubſtitute, For when 
juſt exception can be taken to the ſheriff for ſuſpicion of partiality (as that he is in- 
tereſted in the ſuit, or of kindred to either of the parties), the proceſs muſt then be 
awarded to the coroner, inſtead of the ſueriff, for execution of the king's writs, 4. Inte 


271. 1-Comm. 348. 


, CHAPTER 
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ho 


go 
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CHAPTER THE TENTH. 


or THE SHERIFFs TORN. 


THE ſheriff's torn is the king's court of record, holden Finch 241. 
before the ſheriff for redreſſing of common grievances F. N. B. 82. 
within the county. | 2. Hale 20. 


For the better underſtanding the nature whereof I ſhall 
examine the following points, | 


Firſt, The original inſtitution of this court. 


Secondly, At what time and in what place it muſt be 
holden. 


Thirdly, What perſons owe ſuit to it. 


Fourthly, What authority the ſheriff (or his ſteward) hath 
as judge of it, 


Fifthly, What kind of offences are inquirable in it. 
Sixthly, Within what place ſuch offences muſt ariſe. 


Seventhly, By what jurors and in what manner indict- 
ments in it ought to be found. 


Eighthly, In what manner they are to be proceeded upon, 


Ninthly, In what manner they are to be traverſed and 
determined, 


As to THE FIRST POINT, viz. The original inſtitution of 
the ſheriff's torn. 8 


Seck. 2. It is obſervable that by the (a) common law, (4) 5. Co. 
every ſheriff ought to make his torn or circuit throughout Preface. 
every hundred in his county twice in the year, in order to Dalt. Sher. 
hold a court in every ſuch hundred for the reformation of 383. 

! f . F Mag. Char. 3 5. 
common grievances, and the preſervation ot the peace and 2. Inſt. 70, 71. 
good government of the kingdom. For which purpoſe all 53. 122. 


the (5) inhabitants of ſuch hundreds, being above the age of — Leer, 42. 

ritton 71. 
(5) See the books above cited, Fleta b. 1. c. 27. Bracton 124. 2. Inſt. 121. Lambs 
4 Conſtables 9. Keil. 143, 4+ Inſt, 259. 2. Hale 69. 4. Comm. 270, 


twelve 
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twelve years, and not ſpecially privileged, in ſuch manner 
as ſhall be more fully ſet forth under the third point, are 
bound to attend at ſuch courts, in order to make inquiries 
of all ſuch offences; and alſo to give ſecurity to the publick 
for their good behaviour, by taking an oath to be faithful 
to the king, and to obſerve his laws, and alſo by incorpo- 
rating themſelves into ſome free-pledge or tithing, which 


formerly ſignified a certain number of families living toge- 


2. Inſt 71,72. 
Dalt. Sher. 
385. 129. 

F. Leet 11. 
Mirror c. 1. f. 
13. & 16. 


ther in the ſame precinct, the maſters whereof were every ono 
of them mutually bound for each other, and puniſhable for 
the default of any member of any ſuch family, in not ap- 
pearing to anſwer for himſelf, on any accuſation made 
againſt him, 


Sc. 3. And the better inforcing of this order ſeems 
eg to have been the principal end of holding this 
court, the ſtyle whereof even to this day muſt be Curia viſus 
franct plegii domini regis tenta apud C. coram vicecomite in turns 
ſuo tali die, &c. But it hath been reſolved, that the law doth 
not take notice of any ſuch court under the ſtyle of turn 
vicecom” tent. tali die; for the word © tarn,” properly taken, 
doth not ſignify the ſheriff's court, but his perambulatian. 


As to THE SECOND POINT, viz. At what time and in 


what place this court is to be holden. 


6. H. 7. 2. 
Dalt. Sher. 
390. 

Con. Coke 
Lit. 115. 
Kitchen 44. 
Dalt. Sher. 
399. 


See Harg. Co. 
J.it. 117. 
note (11.) 


Seck. 4. It is ſaid, that at the common law it might be 
holden at any place within the hundred, and as often as the 
ſheriff thought fit. But this having been found to give the 
theriff too great a power of appreſſing the people, by holding 
his court at ſuch times and places at which they could not 
conveniently attend, in order thereby for his own advantage 
to increaſe the number of his amercements, it was enaQted by 
the ſtatute of MAGNA CHAR TA, 35. That no ſheriff or 
4 his bailiff ſhall make his torn through a hundred but 
twice in a year, and at the place accuſtomed, vix. once 
« after Eaſter, and again after the feaſt of St. Michael; and 
« that the view of frank-pledge ſhall be at the term of &.. 


& Michael.” 


Seft. 5. And it is farther enacted by 31. Edw. 3. c. 15. 
„That every ſheriff ſhall make his torn yearly, one time 
& within the month after Ea/ter, and another time within 
e the month after St. Michael; and if they hold them in 
„% other manner, that then they ſhall loſe their torn for the 


« time.“ : 


Set. 6. 


r 


nin 
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$f. 6. And it ſeems (a) certain, that firice theſe ſta- ) Dyer 151. 
tutes, the ſheriff is indictable for holding this court at ano- Reilw. 192. 


ther time than what is therein limited,or at an unuſual place. Song _ 


Sect. 7. Alſo it hath been (5) reſolved, that an inditment (5) 38- H.6-7. 


found at a ſheriff's torn appearing to have been holden at 8 Ip b 3o 
another _ is void. 1 


2. Danv. Abr. 256. 2. Inſt. 71. 2. Saund. 290. 


Sect. 8. But it is obſervable, that neither of theſe ſtatutes 
do expreſly mention a court-leet, and therefore it is faid in 
ſome (c) books, that they do not extend to it; neither do (c) B.Leerz 3. 
I find any reſolution, that an ancient court-leet holden at: = we 
any other time, or at an unuſual place, is void. But on the 408. 3 
contrary it is (4) faid, that a court- leet may be holden at any Kitchen 44. 
place within the precinct which the lord thinks fitting. And Owen 35. 
it ſeems to be (e) agreed, that a preſcription to hold ſuch e * 
court oftener than twice in the year is good; which ſeems 92 18 
hardly reconcileable with the general rule of law, that no pre- Ritch. 8. 44. 
ſcription can ſtand good againſt a ſtatute which has negative C. Eliz. 125. 
words, if a court- leet be conſtrued to be within the purview 245: 
of the above-mentioned ſtatutes. It is true indeed, that both Noll. 201. 
Sir Edward Coke and Kitchen endeavour to ſolve this difficul- 
* offering a diſtinction, that the ſaid rule extends not to 

tutes made in affirmance of the common law; but it is 
queſtionable how far this will amount to a good anſwer, ſince | 
it ſeems to be holden by (J) others of good authority, that (F)Dalt.Sher, , 
the ſaid ſtatutes were not made in affirmance of the old law, 399- 
but are introduQory of a new one; yet it is certainly ſafeſt % H. 7. pl. 2- 
to hold a court leet. at the times accuſtomed, for it is (g) (g) 38. H.6.7. 
ſaid, that if it be holden at an unuſual time it is void. And E. Leet. 2. 
it (5) ſeems, that no court-leet granted ſince the ſtature, can r * 
be holden at any other time than what is limited by it, be- þ)C-Eliz.: 4. 
cauſe every ſuch court is derived out of the torn, to which Con. 2. Inſt. 72. 
the ſtatute certainly did extend. 2. Saun. 291. 


deff. 9. It hath been (i) holden, that in every caption (7 2. Keb. 
of an indictment taken in a ſheriff's torn, or court-leet, the 731. 
day whereon it was taken ought to be ſet forth, that it may Ay x heh 
appear not to have been on 4 Sunday. N 


As to THE THIRD POINT, viz. What (&) perſons owe (+) See ſect. a. 
ſuit to the ſheriff's torn. : 


Secf. 10. It is certain, that regularly all perſons above the age 


of twelve ez are by che common law bound to appear at this 
court in 


eir proper perſons, and that no perſons ſo bound 
; to 
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(a)z. Inſt. 99. to appear are within the benefit of the /atute of (a) Merton, 
c. 10. which allows ſuit- ſervice to be pet formed by attorney. 
And that not only maſters of families, but alſo all their ſer- 

5) 41. E. 3. a6. yants, are bound to pay ſuch ſuit, and that every (5) maſter 

45+ E. pl. 26, may be amerced for faltering a ſervant to continue with him 
a year and a day without being put into the decennary, &c. 


(F. N. B. 161. Sef. 11. But (c) tenants in ancient demeſne are privileged 
1 by the common law from coming to this court, unleſs they 
Qu.B.L, cet 38. and their anceſtors have time out of mind uſed to come to it, 
Doug. 190, Allo (4) parſons of churches have the like privilege by the 
(4) F. N. B. common law; and all (e) peers of the realm and women 
1 1 have the ſame privilege by the /atute of Marlebridge c. 10, 
1 5 (and perhaps by the common law), unleſs their preſence be 
{c) 2. In,” Eſpecially required for ſome particular cauſe. 

120, 121. Regiſter 175, F. N. B. 160, 161. Dalt. Sher. 186. Bracton 144, 


J Reg. 175. Se. 12. Alſo it ſeems (Ff) clear that by the common 
5 nw gs law, as well as the ſaid /tatute of Malebridge, c. 10. no man 
alt. dcr. 357 can be obliged to do ſuit to any ſuch court, within the pre- 
cincts whereof he doth not reſide, in reſpect of any lands 

which he may have within the juriſdiction of it; for that 

no ſuit of this kind is due in reſpect of the tenure of 

any lands, but only in reſpe& of the perſonal reſidence of 

/o Ja Inſt.122 the party. And (g) if a man have a houſe which ſtands 
Dalt. Sher. 38 upon the precincts of two leets, it is ſaid, that he ſhall do his 
ſuit to the court within the juriſdiction of which his bed- 

{b)2.Inſt.122. chamber lies. And if (5 one have a houſe and family in 
Dalt. Sher. 387 two leets, it ſeems that he ought to do his ſuit to that wheres 
71}2.1nft.r22, in for the moſt part he perſonally reſides, but no man can be 
Sce 10. 11.6.1. Of two leets ; and theretcre one who lives within a (i) pri- 
33. H. . pl. 9. vate leet, cannot be obliged to do ſuit to the ſheriff's torn, or 


(# i, *-554- to any other grand leet, unleſs ſuch private leet, for ſome de- 
Finch 246. 
Dalt.Sher. 388 
2. Hale 70. 
Douglas 837. 


leſs the lord of the leet neglect to hold his court. 


As to THE FOURTH POINT, viz. What authority the 
ſheriff (or his ſteward) hath as judge of this court, 1 ſhall 
conſider the ſame in relation, 1ſt, to indi&tments ; 2dly, to 
tines and amercements in general; and, 3dly, to the ap- 
pointment of conſtables. 


As to the firſt of theſe points, viz. What authority the 
ſheriff or ſteward of the torn has in relation to indictments. 


Se, 13. It ſeems, that by the common law he might 
(/) Dau. roceed to (7) bear and determine any offence within his 
ber. 40%. juriſdiction, being indicted before him and requiring a trial, 
Hale eh, But it is clear, that he is reſtrained from this power by tlie 


ſtatute of Macxa CHART A, c. 17. by which it is enacted, 
„ [hat no ſbcriff.conftable, or other bailiff of the king, ſhall 


6% hol 


fault of the lord, be ſeized into the king's hands, or (4) un- 


y the 
jens. 


night 
n his 
trial, 
the 
ed, 
; (hall 
| hold 
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hold pleas of the crown.“ And it ſeems, that this ſtatute 


alſo extends to the (a) ſtewards of courts-leet, who cannot (4 2. Inſt. 32. 


deliver any perſons indicted before them of felony, but muſt K 
refer them to the juſtices of gaol- delivery; neither can they 1 Hale 71 
try any perſon indicted before them of any other offence; 

and therefore there is no remedy to avoid ſuch preſentments 

beſore them as are traverſable, but by removing them into 

the king's bench, &c. (5) as will be more fully ſhewn under (2) 8. H. 4 
the ninth point. B. Leet ig 3 


27. H. 8. 2. Kitch. 22, 23. Summary 178. 1. Ed. 3.c. 17. See Rex v. Roupel. 
Cowp. 458. and Rex v. Hcaton, 2. Term Rep. 184. 


Sect. 14. But it is certain, that the above-mentioned 
ſtatute of MAGNA CHARTA Coth neither reſtrain the 
ſheriff's torn, nor the court-leet, from taking indiements 
or preſentments, or awarding proceſs thereon in the ſame 
manner as before (c); but this power of awarding ſuch pro- e Kitch. 4 
ceſs having been abuſed by the ſheriffs in their torns, (4) Finch 386. 
was taken from all of them (except thoſe of Londen), but 1. Ed. 3. c. 15. 
not from any court-leet, by 1. Edw. 4. c. 2. which is more SceSir George 


fully ſet forth under the eighth general point of this chapter. Ces ng bak 


1861. 

As to the ſecond point, viz. The ſheriff's authority in 2. Hale 69. 
his tocn in relation to tines and amercements, I ſhall con- (alt. Sher. 
fider,—iſt, In what caſes he may, and in what manner he 3 
ought to impoſe a fine.—2dly, In what caſes he ought A 
to award an amercement.—zdly, In what manner ſuch 
amercement is to be awarded and affeered,— qthly, In 
what manner ſuch fine or amercement is to be recovered. — 
sthly, What farther penalty may be added to ſuch fine 
or amercement. 


As to the firſt particular, viz. In what caſes and in what 
manner he ought to levy a fine. 


Seck. 15. It ſeems clear, that the ſheriff's power in this 

court is {till the ſame as anciently it was, in all caſes not +) Book 
within either of the above-mentioned ſtatutes of MAGNA 4 OP" 
CHARTA, or 1. Edw. 4. c. 2. from whence it follows, that he Ante 4. f. 25. 
ſtill continues a judge of record, and may impoſe a fine (f) F. Leetis. 
on all ſuch as are guilty of (e) any contempt in the face Palt- Sher. 
of the court. Alſo there ſeems to be no doubt, but that he 3 ; 

. : ; . Inſt. 142, 
may impoſe what reaſonable fine he ſhall think fitting, upon 143. 
2 /) ſuitor refuſing to be ſworn, or upon a (s) bailiff re- 44. E. 3. 19. 
fuſing to make a panel, &c. or upon a (%) tithingman neg- (4% 7. H.. 12. 


lecting to make his preſentment, or upon one of the jury 8 
(:) refuſing to pieſent the articles whcrewith they are ( See 8. Co. 


charged, 38. b. 39 


= > 4 * 
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(298. Co. 38. charged, or upon a perſon duly choſen (a) conſtable re- 
Dalt. Sher. fuſing to be ſworn. * | 

400. 

Dyer 211. Dalt. Sher. 401. 


{6) 1. Roll. $e#, 16. But it hath been (5) reſolved, that all ſuch 
33” 25 fines ought to be ſeverally impoſed on each particular of- 
„ C, fender, and not Jointly upon all of them, except where a 


* whole vill is to be fined; in which caſe, for the neceſſity 
of the thing, a joint fine upon all is good. 
As to the ſecond particular, viz. In what caſes the ſheriff 
in his torn ought to award an amercement. 
(c) Dalt. | | | 
pher- 430 Se. 17. It ſeems that he hath a diſcretionary power (e) 


dT te $640; either to award a fine or amercement for contempts to the 
Kitchen 43. Court, as for a ſuitor's refuſing to be ſworn, &c. Alſo there 
(A) B. Leet ſeems to be no doubt, but that at the common law he might, 
Keilw. 66. ag the ſteward of a court leet ſtill may, award an (d) amerce- 
3 ment of any perſon indicted for an offence not capital 
Kitchen 31, within his juriſdiction, without any farther proceeding or 
52. trial. And it ſeems to be taken for granted in (e) ſome 
(F. Torn, 4. books, that he might in ſuch caſes impoſe a fine on the of- 


1. * fender, if he thought fit; and the ſtatute of 1. Edw. 4. c. 2. 
2 5 er. which reſtrains him from levying any fines or amercements 


on indictments found before him, clearly ſuppoſes him to 
have had a power of impoſing ſuch fines; from all which it 
ſeems probable, that in ſuch caſes he had, and that the ſtew- 
(/)8.Ed. 4.5. ard of a court-leet ſtill hath a power, either to amerce or 
fine the offender, eſpecially if the (/ crime were any way 
enormous, as an affray accompanied with wounding, &c. 


As to the third particular, vis. In what manner ſuch 
amercement is to be awarded and affeered. 


Sef. 18. It ſeems, that if by an amercement be meant the 

GC). Jones judgment, that the party ſhall be in miſericordid domini regis, 
. this being a (g) judicial act, ought to be the act of the court 
8. Ce. 38. J. only, and requires not the concurrence or aſſent of the jury 
or any other, as appears from the conſtant form of all en- 
tries. Neither do I ſee any reaſon why ſuch an award of a 
miſericordia by a judge of a court-leet, ſhould expreſs any 
certain ſum for which the party ſhould be in miſericordid, 
except in ſuch caſes only where no other perſon is after- 
wards to affeer it; for in other caſes the award of a mi/eri- 
cordia is only in order to authorize others to fix the ſum 
10 8. Co. 40. which the party is to pay to the king for his default; and 
aſt. Ent.553- in ſuch (5) caſes the courts of //:ftmin/ler-hall never do 
ww B. 76. more than award that the party be in miſericordid, without 
( ** * . mentioning any ſum in certain; and there ſeems no reaſon 


why the judge of a court-leet ſhould not follow the * 
rule; 
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rule ; and accordingly I find the opinion of the lord chief 

juitice (a) Hobart, which is the chief ground of a reſolution ( a) Heb. 129. 
in Levinz's third report, (5) that every ſuch award of an I. R. Abr. 542. 
amercement muſt expreſs a certain ſum, (e) over-ruled of (6)3.Lev.206, 


late by the court of king's bench. 6 Salben. 


Vide z. Burr. 1860. 


Sec. 19. But if by an amercement be meant, the taxing, 
or reducing to a certainty, the ſum to be paid by the party to (4)8- Co. 40. 
the king, upon the award of his being in miſericordid, it (d) 1 1 * Ns. 
ſeems, that if it be. for an offence indicted, it ought to be Ea 5 
done by certain officers called afeerors, being ſpecially cho- Keilwood 66. 
ſen and ſworn for this purpoſe. It is true /e) indeed, that 3- Keble 362. 
the common entry of an amercement upon a preſentment in (©) Citehen 
a court- leet is, that the party be amerced, or in miſericordid to 5 Ran Ent. 
ſuch a ſain; without diſtinguiſhing between the award of 151 
the miſericordid and the aſſeſſment of the amercement, or 7: H. 6. 12. 
ſhewing by whom they are made; yet in judgment of law 1%. H. 6. 7. 
tie award of the miſericordid is the act of the court only, and (8)8-C0.40,47, 
X - 2. Leon. 242. 
the aſſeſſment of the ſum to be paid, the act of the affeerors, 3. Mod. 138. 
and ſo it ought to be pleaded. But if the (/) amercement (5) B. Amer. 
be for a contempt of the court, it may be ſettled by the 59- 
judge himſelf, and needs no other affeerment ; for the (g) (4 2 93. 
judge of every court ef record is the moſt proper judge of 8 
all contempts offered to ſuch court; and an amercement of Raſtal 563. 
this kind is in (4) nature of a fine, and called ſo in ſome 8. Co. 38, &c. 
(i) books; and it ſeems to be a general (4) rule, that no 7 _ 96. 
fine for a contempt is within the ſtatutes which require that 8 
amercements be affeered. Wa 72 
As to the fourth particular, viz. In what manner ſuch 
fines and amercements are to be recovered ; 


Sect. 20. It ſeems that the king or lord have an election 
of common right, either to diſtrain for them, (/) or to bring (/) Raft. 151. 
an action of debt, 553, 2 

2. H. 4. 24. 

C. Eliz. 58 1. Raym. 63. Sav. 93, 94. 

For the better underſtanding of the nature of which 
remedies, I ſhall firſt lay down ſome rules concerning both 
of them in common, and then deſcend to each of them in 
particular. | 


10. H. 6, 7. 


As to what concerns the faid remedies in common, [I ſhall 
lay down the following rules :— 


Seck. 21. FirsT, That it is ſafeſt in every avowry, or de- 


claration of this kind, expreſsly to (m) ſhew that the offence () Hobart 
4 For 129. 
Raſt. 363. 
| o. Ent. 372, 
à court 573. 


was committed within the juriſdiction of the court. 


if it were not, all the proceedings were coram non judice; and © 
Vor. III. N 
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a court ſhall not be preſumed to have a juriſdiction, where it 
doth not appear to have one. But perhaps it is not neceſſary 
(a) Hob. 129. to alledge in the preſentment itſelf, that (a) the cffence aroſe 
| within the juriſdiction of the court; yet it is certainly ad- 
(5) Raſt, 606. viſable to have ſuch an all-gation, and that (5) perhaps 
may ſupply the want of the averment of juriſdiction in 
the pleadings. | 


{c)2. Roll Se. 22. SECONDLY,T hat it is (c) adviſable expreſsly te 
h 40. a : 
Raym. 337. Alledge, that the offence was committed as well as that it was 
Salkeld 107, preſented, &c.; yet I cannot find any expreſs opinion to 
this purpoſe; but on the contrary, it is obſervable, that the 
(4) Raft. 151, (4) precedents of pleadings of this kind in the beſt authors, 
$53+ 606, do not expreſsly aver that the offence was committed, but 
Co. Ent. 573. only that it was preſented, and that it aroſe in ſuch a place 
within the juriſdiction of the court, &c. It is true, indeed, 
(-) Moor 55. that it hath been generally (e) holden, that in an avowry 
C. Jac. 582. or declaration for an amercement in a court- baron, it is as 
O. Elis. 748. neceflaty to alledge that the offence was committed, as that it 
% mg g. was preſented. But to this it may be anſwered, that a 
ch wee os court- baron is not a court of record, and conſequently not 
3- Mod. 137. of ſo high authority as the ſheriff's torn or a court-lect ; 
neither are preſentments in a court baron, nor even in 
any other court whatſoever, fo highly credited by the law 
as thoſe made in a torn or leet, which admit of no tra- 
verſe to the truth of them, except in ſome ſpecial caſes, as 
will be more fully ſhewn under the ninth general point of 
this chapter. 


O Keilw. 66. Seft. 23. THIRDLY, That it is ſafeſt in (J) ſetting forth 
3. Keb. 362. a preſentment, or an affecrment of an amercement, to ſhew 
Co. Ent. 572. the names of the preſentors and affcerors ; yet 1 cannot find 
(2) Raſt. 563. this done in any of (g) Rafta!'s precedents ; and ſome have 
. ſaid, that it is neceſſary to ſet forth the names of the preſen- 
9. E. 4. 40. tors in an ado of debt, but not in replcvin. 


Sea. 24. FouRTHLy, That it is adviſable to ſhew that 
(b)1o-H. 7.15. proper (Y) notice was given of the holding of this court; yet 


1. Ven. 105. this I find omitted in ſome (i) precedents; and perhaps the 


Raym. 204. contrary opinion may be the better, for that every court 


Co. Ent. 572, of record ſhall be preſumed to obſerve all neceſſary previous 


N. 553.606. incidents for the holding of it, and all perſons within its ju- 
1. K. Abr. 365. riſdiction ſhall be intended to have notice of it. And for 
468. the like reaſon perhaps, it is not neceſſary in an avowry for 
2-R. Abr. 136. 2 (4) diftreſs for ſuch fine or amercement, to ſhew that the 


ig hg ar party had previous notice what it was. 


725 573 | 
aſt.z53-606- As to the recovery of ſuch fines and amercements by way 
(045. E. 3. 9. of diſtrels, 1 ſhall obſerve, 


Rait. 5 53-600. ect. 25. 


43 C2 Yy © 
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Sea. 25. FirsT, That it ſeems to be (a) ſettled at this (a)1.R. Abr. 
day, that a diſtreſs is incident of common right to every fine $55, 6. 
and amercement in a ſheriff's torn or court-leet, whether the . 44 e 
ſame belong to the king or a ſubjeRt, if the offence for which g. Co. Fn 
they were impoſed be of common right incident to the C. Jac. 382. 
juriſdiction of ſuch courts ; but (5) if ſuch offence be 10. H. 7.15. 
only the neglect of a duty created by cuſtom, it is queſtiona- C H. 8 5 
ble whether it do not require the like cuſtom for a diſtreſs, ?!“ 7 
though the duty be of a public nature; but if it be for the 21. H. 7. 40. 
(e) private benefit of a ſubject, it ſeems clear, that no diſ- (4) 1 Ven. 


treſs is incident to it without a ſpecial cuſtom. 105. 
Raym. 204. 


2. Keb. 701. 739. 745. (c) 1. Roll. 76. 11. Co. 44 


Se, 26. SECONDLY, That the ſheriff, or lord of a 
leet, may for ſuch fines and amercements diſtrain the goods | 
of the offender in (4) any lands within the county or pre- (4) 2. II. 4. 
cin& of the leet, of whomſoever they ſhall be holden, ex- 24. 
cept (e) only in ſuch lands which ſhall be in the king's 47- E. 3+ 13- 
hands; for that all ſuch lands, while they continue in B. Leet 28. 
the king's poſſeon, are wholly out of the juriſdiction of P. Avow. 
ſuch courts. 194. 


1. R. Abr. 670. 2. Inſt. 104. (e) 47. Ed. 3. 12,13. F. Diſtr. 15, 1. R. Abr. 670, 


Sect. 27. THIRDLY, That ſuch a diſtreſs may lawfully | 
be taken in the (f) highway; for that the fatute of Marle- Ha. Inſt. 131. 
bridge, c. 15. which prohibits the taking of a diſtreſs 47. E. 3. 13. 
there, is to be intended only of diſtreſſes taken for ſervices ** nd. 74+ 
due by way of tenure of lands, | 


$:4.28. FOURTHLY, That ſuch fines and amercements, 
being for a perſonal offence, no (g) ſtranger's beaſts can law- (g) 47%. 3. 
fully be diſtrained for them, though they have been /evant 13. 


et couchant on the lands of the offender. | * 75 3 = 
F. N. B. ico. Owen 146. Noy 20. Con. 1. R. Abr. 669. 


Seft 29. FIFTHLY, That it ſeems to be ( agreed, that (5) Het. 62. 
where any ſuch court is in the king's hands, the goods diſ- fy 476. 
trained for ſuch fines and amercements may lawtully be fold ( 11 * 

5 3. H. 7. 4.6. 
after they have been kept a reaſonable time, as the ſpace of 8. Co. 41. 
ſixteen i) days; and it ſeems the better (+) opinion, that 1. Roll 76, 
where any ſuch court is in the hands of a common perſon, Noy 15. 
if the goods were diſtrained for an offence of a public nature, : _ 1 62. 
they may be ſold of common right, without any ſpecial cuſ- 11. H. 58s, 


11. H, 7. 14. 
tom for that purpoſe. | 21. H. 7. 40. 


Sec. 30. SIxXTHLY, That no bailiff can lawfully diſtrain | 
for any ſuch fine or amercement, without a ſpecial (/) warrant (7) 3. Mod, 


k 138. 
C. Eliz. 698. 748. Mcor 574 607. 2. Keb. 745. Salkeld 1 o&, 
K 2 | for | 


= 
* 
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for ſo doing, which muſt be ſet forth by him in an ayowry 
or juſtification of ſuch a diſtreſs (1). 


(1) And in replevin it muſt be averred, “ that the defendant was guilty,” but in 
treſpaſs the conviction is ſufficient to juſtify the officer. The amercement alſo muſt 
appcar to have bcen by the court and not by the jury. Strange 847. 


(2) 10. H. 6. 


7. 
Co. Lit. 295. 
F. Lev. 8. 43. 


2. R. Abr. 106. 


4. Com. Dig. 


{See Kitch. 
Gl, £2,653, 84. 


(c) Co. Ent. 


Cro. Jac. 282. 


(4) 1. R. Abr. 


458. 


2. R. Abr. 136. 


1. Roll. 20. 
Aleyn 78. 

<. Mod. 130. 
(e) Co. Ent. 


573 
JJ. Leon. 7,8. 


Moor 75. 


Co. Ent. 373. 


B. Leet 37. 


(g) S. Co. 41. 
Keiiwood 66. 


C. Jac. 382. 
1. Roll. 201. 


1. R. Abr. 465. 
Con. B. Leet 37. 


Se. 31. As to the recovery of ſuch fines and amerce- 
ments by action of debt, being ſcarce able to find any thing 
remarkable concerning this matter, except what hath been 
already taken notice of, I ſhall content myſelf with this one 
obſervation, that the defendant ſhall (a) not be ſuffered to 
wage his law in an action, becaule it is grounded on the act 
of a court of record. | 


See alſo 2. Lord Ray. 1173. 2. Burr. 1259. 1. Wilſ. 248. 2. Wilſ. 20- 
© Leet. (O. 10.) 
As to the fifth particular, v/z. What farther penalty may 
be added to ſuch fines and amercements. | 


Sect. 32. There ſeems to be no doubt, but that upon a 
preſentment of a common nuſance in a torn or leet, the 
ſheriff or ſteward may either amerce the perſon Sanger on 
and {b) alſo order him to remove the nuſance by ſuch a day, 
under pain of forfeiting a certain ſum, or may order him to 
remove it under ſuch a pain (c) without amercing him at 
all. But it ſeems doubtful, whether ſuch perſon be bound 
at his peril to take notice of and obey ſuch order, being 
made in his (4) abſence, unleſs expreſs notice be given him 
of it; but if he bavs ſuch notice, it ſeems clear, that he ſhall 
forfeit the pain upon a preſentment at another court, that 
he hath not removed fuch nuſance, (e) without any farther 
proceeding : Alſo it feems, that no ſuch pain can be affeered 
to any (/) lefſer fam than what is at firſt ſet ; and it is faid, 
that every ſuch pain, when forfeited, may be recovered (g) 
either by diſtreſs or action of debt, in the fame manner as 
a fine or amercement may be: And this point ſeeming to 
be agreed by moſt of the books cited in the margent, it 
ſeems probable, that the reaſon of the judgment is miſtaken 
in the caſe of Fletcher v. Ingram, as reported by Mr. Ser- 
jeant (Y) Satkeld, wherein the contrary opinion is ſaid to 
have been holden. 


(% Salkeld 175. See 5. Mod. 96. 130. Carthew 73. Barnard. 


K. B. 128. 214. Fitzg. 46. 109. 
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CHAPTER TE TENTH. 
| CONTINUED, 
| OF 
Trax SHERIFF's TORN, 
AS TO 


THE APPOINTMENT Or CONSTABLES. 


EFORE I come to the third point, viz. The authority 
B of THE SHERIFF as judge of the torn, in relation to the 
appointment of conſtables, I ſhall in brief premiſe ſome con- 
fiderations concerning the antiquity and nature of the office 
of A CONSTABLE. 


AND FIRsT, As to the antiquity of THE OFFICE OF A 
COSSTABLE. 


Sect. 33. It ſeems to be the (a) better opinion, that both (a) Salkeld 
conſtables of hundreds, which are commonly called HH con- 175,381. 
STABLES, and alſo con/tables of tithings, which are at this day 2 POP 
commonly called PETIT CONSTABLES or tithingmen, and pinch 2 
were anciently called chief pledges, were by the common law, Kitchen 47, 
and not firſt ordained by the fatute of Wincheſter, c. 6. as it 48. 
is holden by (5) ſome that they were ; for that ſtatute doth þ * 63. 
not ſay, that there ſhall be ſuch officers conſtituted, but CH . 
clearly ſeems to ſuppoſe that there were ſuch before the 376. 
making of it. Lamb. Con- 


0 ſtable, 29, 10, 
6. Co. 77. Lord Raym. 1193. (6) Lamb. Conſtable, 3. 1. Burn 384. 4. Ink 267, 


1. Comm, 115. 355. 


Sect. 34. As to the nature of this office, there ſeems to 
be no doubt but that the (c) original inſtitution of it was (c) Sec th 
for the better preſervation of the peace; for which purpoſe ae rag he, 
2 conſtable is ſaid to be authoriſed by the common law to ſection 33. 
d) arreſt felons, and alſo all ſuſpicious (e) perſons that go (% See e. 12, 
abroad in the night, and ſleep by day, or refort to haw- (e Kitchen 
dy-houſes, or keep ſuſpicious company, and to ſuppreſs (/ = 9 
affrays. And to the ſame end alſo it (g) ſeems, that he ought, 2. Hale 88. 
by the ancient common law, to preſent at the torn or leet 4. Comm. 289. 
all thoſe within his precinct, who have not been admitted (“) B. 1. e. 
into ſome tithing and ſworn to the king's allegiance; and it 


3. 
: Lamb. 
ſeems that he ſtill ought by the law in (Y) uſe at this day, Barry 35 
6, &c. 
43. E. 3. 27. (5) Raſt. Ent. 151. Crompton 212. Dalt. Sher, 388. Kitchen 47, 
Lord Raym. 1299. 1301. 
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to preſent all offences inquirable in the torn or leet; yet 
in the oath ſet down by Kitchen he only ſwears to preſent 
all bloodſheds, outcries, affrays, and reſcouſes done within 
his office. 


(a) Salk.380. Seck. 35. Alſo it is (a) ſaid, that a conſtable was at the 
common law a ſubordinate officer to the conſervators of 
the peace; and conſequently ſince the office of ſuch con- 
ſervators bath been diſuſed, and juſtices of peace conſti- 


tuted in their ſtead, it hath been always holden, that the 


conſtable is the proper officer to a juſtice of peace, and 

bound to execute his warrants ; and therefore it hath been 
(b) g. Med. (5) reſolved, that where a ſtatute authoriſes a juſtice of peace 
130. 446- to convict a man of a crime, and to levy the penalty by war- 
Salkeld 175. rant of diſtreſs, without ſaying to whom ſuch warrant ſhall 
23 E be directed, or by whom it ſhall be executed, the conſtable 
545 vun is the proper (c) officer to ſerve ſuch warrant, and indictable 
(c) Salkeld for diſobeying it. 


Boll, 78. 1. Hale 581. 2. Hale 88. But ſee Blatcher v. Kemp, 1. H. Black. Rep. 


15. notis. 


Sef7. 36. Yet inaſmuch as the office of conſtable is 
wholly miniferial and no way judicial, it ſeems, that he may 
(4/1. R. Abr. appoint a deputy to execute a (4) warrant directed to him, 
$97: when, by reaſon of ſickneſs, abſence, or otherwiſe, he can- 
oor 845. not do it himſelf. For the public good requires, that 
Crom. 222. | 
3. Bulf, 77. there ſhould be always ſome officer ready at hand to exe- 
Dalt c. 1. cute ſuch warrants, and the too rigorous reſtraint of the 
1. Roll. 274. ſervice of them to the proper officer, could not but fome- 
7. Sid. 355. times cauſe a failure of juſtice ; yet I do not find it ſettled, 
8 that a conſtable can make a deputy without ſome ſuch ſpe- 
2. Keble 309. Cial cauſe. 70 | 


1. Sid, 355. Moor 845. 1. Hale 581. 2. Hale 88. Wood b. 1. c. J. Strange 943. 
And ſee the caſe of Midhurſt v. Waite, that a conſtable may appoint a deputy to 
billet ſoldiers under the Mutiny Act; for it is a miniſterial and not- a judicial act, 
2. Burr. 1259. and in the caſe of Rex v. Clarke, it ſeems to be admitted as a ſettled 
point that a conſtable may make a deputy, 1 Term Rep. 682, 


+ And by 1. Will. and Mary, c. 18. ſ. 7. If any perſon 
& difſenting from the Church of England be choſen, or other- 
„ wile appointed to bear the office of high conſtable or petit 
« conſtable, or any other parochial or wa'd office, who ſhall 
« ſcruple to take upon him any of the ſaid offices, in re- 
« . of the oaths or of any other matter or thing required 
« by the law to be taken or done in reſpect of ſuch office, 
he may provide a ſufficient deputy to execute the ſame for 
* him.” And by 31. Geo. 3. c. 32. ſ. 7. the like privilege 
is extended to Roman CaTHoLicks, on their taking and 
ſubtcribing die cath and declaration therein ſpecified. f 
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For the better underſtanding of the authority of THE 
SHERIFF, as judge of the torn, in relation to the ap- 
pointment of conſtables, 1 thall conſider the following par- 
ticulars ;— | 


FIRST, Whether the ſheriff in his torn hath power to make 
or remove a conſtable. 


SECONDLY, What perſons are privileged from being con- 
ſtables. A 


Tr1RDLY, In what manner perſons duly choſen conſta- 
bles, may be puniſhed for retuſing to be ſworn, 


FouRTHLY, What remedy perſons having a right to this 
office, or to be diſcharged, may have to be admitted into, ar 
reſtored to it, or diſcharged of it. 


FIFTHLY, What power juſtices of peace have in relation 
to theſe matters. 


As to THE FIRST PARTICULAR, viz, Whether the ſheriff 
in his torn hath power to make or remoye a conitable. 


S-#. 37. It being faid in ſome (a) books, that both high (#) Dan. 
: re” | er. 400. 
and petit conſtables are to be choſen and appointed by the 1. Roll. 34 
ſheriff in his torn; and by (5) others, that they are to be (3) 2. Jones 
choſen by the decennary, it ſeems difficult to determine to 213. 
waom this power doth of common right belong; yet it 238 Con- 
ſeems clear; that whether a conſtable be to be choſen by the fahle 8. 

a , A 2y IE Salkeld 17:5. 
ſheriff or decennary, yet he is to be ſworn and placed in his Holt 152. 
office by the ſheriff, as being judge of the court. Alſo it Lord Raym. 
ſeems certain, that a cuſtom for chooſing a conſtable either 79 1386. 
way, is good; and it ſeems to have been the opinion of the i why x gs 
makers of 13. and 14. Car. 2. c. 12. that the lords of the 123. | 
courts-leet have this power of common right; for the ſaid Douglas 537. 
ſtatute, on the neglect of ſuch lords to appoint a conſtable, 

450 to juſtices of peace the ſole power of making one]; 
rom whence it ſeems probable, that the makers of that ſta- 
tute thought that the like power did originally belong of 


common right to ſuch lords, and conſequently to the ſheriff 


in his torn, where there is no court-leet : But (c) it hath (</ C. Car. 


been ſaid, that a cuſtom in a town that the inhabitants ſhall ? K , 30 
ſerve the office of conſtable by turns, according to the ſitua- 35s. = 
tion of their ſeveral houſes, is not good; for that by ſuch a 1. Lev. 266. 
courſe it may come to a woman's turn to be conſtable. as 1. Sid. 355. 
inhabitant of one of thoſe houſes; yet we find ſuch cuſtoms Strange 943. 
allowed to be good in later books; and it ſeems, that the 
conſequence of the reaſoning above-mentioned may well be 


R 4 denied, 
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denied, ſince ſuch woman in ſach caſe may procure another 
to ſerve for her. 


Se. 38. However, it ſeems clear, that the ſheriff or 
(a) Bulſt. 174. ſteward having power to place a a) conſtable in lis office, 
have by conſequence a power of removing kim. 


As to THE SECOND PARTICULAR, z. What perſons 
are privileged from being conſtables. 


(5) Noy 112, 5 Seck. 39. It (5 ſeems certain, that if a Wok ATTOR- 
112. NE V, or other officer of any of the courts of /Z *//min/ter- Hall 


277m 305 be choſen into this office, he may have a writ of privilege 
v e . for his diſcharge; for that all ſuch officers, being bound to 


Douglas 338. give their perſonal attendance to ſuch courts, ſhall be privi- 
leged from all ſuch inferior offices, which it is apparent that 
for the moſt part they cannot perſonally execute. And it 
hath been reſolved, that ſuch officers ſhall have this privi- 
lege not only where there 1s no ſpecial cuſtom concerning 

{c)z.Keb. 503. the election of conſtables, but (c) alſo where they are cho- 

C. Car. 389. ſen by a particular cuſtom, in reſpect of their eſtates or 

- "6 265: otherwiſe; for that no ſuch cuſtom ſhall be intended to be 

7 4 1. Modern more ancient than the uſages of thoſe courts, and therefore 

32. ſhall give way to them: And upon the like reaſons J find 

2. Keb. 578. it (4) taken for granted. that practiſing barriſters at law, 

1. Modern 13. and the ſervants of members of parliament, have the ſame 


privilege, but J know not of any reſolution to this purpoſe. 


Nagy np Seck. 40. Allo it hath been reſolved, that Ax (e) ALDER- 

. o_ 55 . MAN of London is not compellable to be a conſtable, for that 

Douglas 338. as an alderman he is bound to be preſent in the city for the 
good government of it. ho 


(f) See 3. Seet. 41. Bat (7! it hath been holden, that a capTAIN 

Keb. 309. of the king's guards, being preſented to ſerve as conſtable, in 

wget fan purſuance of a cuſtom in reſpect of his lands in a town, 

Fr... 733 cannot claim this privilege ; for that notwithſtanding he be 

1. Keble 933. ; 
bound by his office to perſonal attendance on the king's 
perſon, yet ſuch office being of late inſtitution, ſhall not pre- 
vail againſt an ancient cuſtom. 


+ But by 26. Geo. 3. c. 107. ſ. 130. no ſerjeant or pri- 
vate man ſerving in the militia ſhall, during the time or 
“ ſuch ſervice, be appointed to ſerve as a peace officer, 
« or a pariſh officer, unleſs he ſhall conſent thereto.” 


(g)2.Keb 378. Alſo it (g) ſeems, that A pRAcTIsING PHYSICIAN being 
1. Molcri'2z. choſen conſtable, in purſuance of ſuch cuſtom, has no reme- 
dy for his diſcharge ; for that there are no precedents of = 

| kind, 


* 


att 
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kind, and his calling is private ; yet if ſuch an officer, or a 
(4) gentleman of quality who hath no ſuch office, ora prac- 
tiling phyſician, be choſen conſtable of a town, which has 
ſufficient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it, perhaps he may be relieved by the 
king's bench. But it (5) ſeems, that even a cuſtom cannot 
exempt fitting perſons from ſerving the office of conſtable, 


where there are not ſufficient beſides them to execute it. Yet 


theſe points ſeem not to be ſettled, as appears by the various 
opinions in the books concerning this matter, which are 
very differently reported. 


Set. 42. It is alledged in the petition of the London ſur- 


geons, whereon the ſtatute of 5. Hen. 8. c. 6. is made, That 


the wardens and fellowſhip of the craft and myſtery of ſur- 
geons infranchiſed in the city of London, not paſſing in num- 
ber twelve perſons, for the continual ſervice and attendance 
that they at all hours and times give to the king's people, 
have been exempted and diſcharged from all offices and buſi- 
neſs wherein they ſhould uſe or bear any manner of armour 
or weapon, &c. And thereupon it is enacted and eſtab- 
liſhed, + That from thenceforth the ſaid wardens and fel- 
& Jowſhip be diſcharged, and not chargeable of conſtable- 
“ ſhip,watch, and all manner of office bearing any armour, 
„ &c. and alſo that the ſaid act extend to all barher ſur- 
« geons, admitted and approved to exerciſe the ſaid myſtery 
of ſurgeons, according to the form of the ſtatute made in 
& that behalf, ſo that they exceed not, nor be at any time 
above the number of twelve perſons.” 


Sef. 43. And it ſeems, that by the equity of this ſtatute, 
and the ancient cuſtom of the realm, all $URGEONs have 
been allowed the like privilege, 


+ And by 18. Geo. 2. c. 15. ſ. 10. © for making Tue 
SURGEONS of London and THE BARBERS of London two ſepa- 
rate and diſtin corporations,“ it is enated, ** That all 
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439. 
Con. 2. Keble 
578. 


76% Sid. 272. 
See 1. Keble 
933. 

2. Shower 75. 
A tcnant in 
ancient de— 
meſne is liable 
to the office, 
Vent. 344. 


2. Keble 578. 
1. Burn 387. 


* freemen of the corporation of ſurgeons (c for ſo long / on an in- 
time as they ſhall uſe and exerciſe the art and ſcience of dictment a- 
e ſurgery, and no longer, ſhall be exempted from the ſe- Sainſt a fur. 


e veral offices of conftable, ſcavenger, overſeer, and all 


eon for re- 
uſing the of- 


P 


other pariſh, leet, and ward offices, and from ſerving fice of conſta- 
upon juries,” ble, it may de 

F moved to the 
attorney-general that a xoli proſequi be granted, unleſs cauſe be ſhewn by the oppoſite 
party againſt it. Comyns 312, 


Seck. 44. 
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Seck. 44. Alſo by 32. Hen. 8. c. 40. The preſident of 
* the commonalty and fellowſhip of the ſcience and faculty 
« of phyſic in London, and the commons and fellows of the 
« ſame, ſhall not be choſen conſtables in the city of Lan- 
c don, or ſuburbs of the ſame, &c.” Yet it ſeems to have 
been hoiden, that the equity of this act doth not extend to 
other phyſicians not mentioned in it; perhaps for this rea- 
ſon, becauſe phyſicians have no ſuch ſpecial cuſtom for their, 
diſcharge as ſurgeons are ſaid to have. 


$ef7..45. By 6. Will. 3. c. 4. which hath been conti- 
nued by ſubſequent ſtatutes, ** All perſons uſing the art of 
& AN APOTHECARY, Who have been brought up and ſerved 
„as apprentices in the ſaid art for ſeven years, according to 
„the ſtatute of 5. Eliz. ſhall be freed and exempted from 
„the office of conſtable, in the counties and places where 
* they live, for ſo long as they uſe and exerciſe the ſaid 


ge art.” 


+ By 1. Will. and Mary, c. 18. f. 11. © Every teacher or 
„ preacher in holy orders, or pretended holy orders, that is 
« a miniſter, teacher, or preacher of a congregation, that 
6 ſhall take the oaths, make and ſubſcribe the declaration, 
* and alſo ſubſcribe ſuch of the Articles of the Church of 
« England as the act requires, ſhall be thenceforth exempted 
« from ſerving upon any jury, or from being choſen or ap- 
« pointed to bear any parochial office, ward office, or other 
* office in any hundred of any ſhire or place.” | 


Lad 


** 


+ By 31. Geo. 3. c. 32. f. 7. the like privileges are given 
to Roman Catliolicks, on their taking and ſubſcribing the 
oath and declaration tlierein ſpectfied. 


+ By 10. and 11. Will. 3. c. 23. All and every perſon or 
% perſons who ſhall apprehend and take any perſon guilty 
&« of burglary, or of privately ſtealing goods to the value of 
„ five ſhillings in any ſhop, warchouſe, coach-houſe, or 
« ſtable, or who ſhall aſſiſt, hire, or command any perſon 
or perſons to commit ſuch offence, and proſecute him to 
© conviction, ſhall have a certificate in the manner directed 
„hy the act, by virtue whereof he ſhall and may be diſ- 
„ charged of and from all and all manner of pariſh and 
&« ward offices within the pariſh or ward wherein ſuch felony 


& ſhall be committed.“ 


riſh. Ld. Mansfield. Burrow 1182. 


+ Alſo by 31. Geo. 2. c. 17.1. 13. © No perſon within 


*« the city or liberty of Veſiminſter thall be liable or com 
8 | «© pelled 


> 25. Ftnd nnd ad oo. 
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« yelled to ſerve as a conſtable, or to find a perſon to ſerve 
« in his ſtead, who is of the age of /ixty-three years or up- 
„ wards,” | 


+ Tt hath been determined that a naturalized foreigner, ex- 5. Bur. 2790, 


- cluded by the act of parliament from * taking any civil 


office of truſt,” is thereby rendered ineligible to the office 
of conſtable. 


+ So alſo a college barber of Oxford, although he reſides in Doug. 534. 
the city of the univerſity and out of the precincts of the 
college, ſeems exempted from this office. 


+ But a younger brother of the rin Houſe is not ex- 1. Term Rep. 
empted from the office by the charters of the fraternity; the 679. 

king however may exempt any perſon or whole bodies cor- 

porate from ſerving the office of conſtable, ſubject to the re- 

ſtriction, that the exemption be not extended fo far as to 

prevent the exiſtence of the office in any particular place. 


+ A perſon who 1s reſant within a private leet within a 
hundred, is not therefore exempt from ſerving the office of 
conſtable within the hundred. 


Cowp. 13. 


As to THE THIRD PARTICULAR, viz. In what manner 
perſons duly choſen conſtables may be punithed for refuſing 
to be ſworn. 


Sect. 46. t ſeems that no perſon can lawfully be com- C. car. $67. 
mitted for ſuch refuſal without more; but it is ſaid, that Co. Ent. 572. 
if the party be preſent in the court he may be fined, and 5- Mod. 130. 
that if he be abſent, and have a certain time and place ap- Salk. 175. 

Ao ; . Pp 8. Coke 38. 
pointed him for the taking of the oath before a juſtice of 14 — 
peace, and have alſo expreſs notice of ſuch appointment, and : 38. 
be preſented at the next court, for having refuſed to take it 
accordingly, he may be amerced. Alſo it ſeems, that in ei- 
ther caſe he may be indicted either at the ſeſſions of the peace, 
or before juſtices of er and terminer. And it is adviſeable 
in all pleadings in any action concerning ſuch a fine or 
amercement, and in all indictments for ſuch refuſal, eſpe- 
cially and expreſly to ſet forth the manner of every ſuch 
election, appointment, notice, and refuſal, and /a) before (a) 1. Mod. 
whom the court was holden. And it hath been adjudged, 24. 
that it is inſufficient to ſay in general, that the party was (4) ( 8. Mod. 
debita modo electus, or legitime eleftus, or that he had (e) no- 75 AL 3 
tice thereof, without ſetting forth the ſpecial eircumſtance 9 

. 5 8 Pec u CCS 5. Mod. 96. 
of ſuch notice, &c. Allo it is (d) ſaid to have been ad- 129, 130, 131. 

f 1. Keb. 418. 
Vide ſup. f. 66. (4) 1. Keb. 416. 6. Co. 77. Vide alſo 2. Strange, 920. 8 
Larnard, K. B. 413. 11. Mod. 215. 12. Mod. 280. Seſſ. caſe, 480. Saund. 290. 
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12. Mad. 180. 
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2. Hale 88. 
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judged, that an indictment for not finding a ſufficient per- 
ſon to ſerve the office of conſtable, without ſhewing that the 
party refuſed to ſerve it himſelf, is ſufficient, and it is ſaid 
not to be ſufficient to ſhew, that a man was preſented and 
returned to be a chief pledge, without ſhewing that there 
were other inferior pledges, 


As to THE FOURTH PARTICULAN, viz. What remedy 


perſons having a right to be conſtables, or to be diſcharged, 


may have to be admitted into or reſtored to their office or 
diſcharged of it. 


Seh. 47. It ſeems clear at this day, that the court of 
king's bench, having the ſupreme control of all interior ju- 
riſdictions, may upon the complaint of any perſon appre- 
hending himſelf to be unjuſtly aggrieved in any ſuch reſpect, 
award a writ to the judge of the court, thereby command- 
ing him to ſwear, reſtore, or diſcharge the party as the 
cale ſhall be; whereupon, if ſuch judge do not obey ſuch 
writ, nor an alias and pluries to the ſame purpoſe, or return 
a ſufficient cauſe to the court to ,uſtify his not obeying it, 
the court will at laſt award a peremptory mandamus. 


Set. 48. Allo it hath been holden, that a perſon duly 
choſen conſtab'e at a court leet, and refuſed to be ſworn by 
the ſteward, may be relieved by the ſeſſions of the peace, 
But this point ſhall be more fully conſidered in the next 


{cion. 


As to THE FIFTH PARTICULAR, zz. What power juſ- 
tices of peace have in reiation to theſe matters. 


ect. 49. It is obſervable, that the conſtable being a 
principal peace officer, and it being neceflary for the preſer- 
vation of the peace, that every vill ſhould be furniſhed with 
one, the juſtices of peace have, ever ſince the inſtitution of 
their office, taken upon them as conſervators of the peace, 
not only to ſwear conſtables which have been choſen at a 


torn or lect, but alſo to nominate and ſwear thoſe who have 


not been cho'en at any ſuch court, on the neglect of the 
ſherifs or lords to hold their courts, or to take care that 
ſuch officers are appointed in them. Alſo it ſeems, that 
ſuch juſtices have always uſed for good cauſe to diſplace 
ſuch otficers which have been fo choſen and ſworn by them, 
and this power of juſtices of peace having been confirmed 
by the uninterrupted ulage of many ages, ſhall not now be 


' diſputed, but ſhall be preſumed to have been grounded on 


ſufficient authority. And ſome have carried this point ſo 
far, as to allow the juſtices at their ſeſſions to ſwear one who 
Was 
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was choſen at the leet, and unduly rejected by the ſteward, 
who had ſworn another in his place (4). 
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(4) A conſtable was choſen at a court leet, and afterwards ſworn in before a ſingle 


Juſtice of the peace; upon motion for an information, the Court held it to be a good 
ſwearing. Strange 1149. 2. Hale 88. Juſtices of the peace may appoint a conſtable 
even in a privileged place, where there has been none for fifty years before, and pro- 
ceed againſt him for not taking the oath. In the hamlets about THE TowER they 
choſe five where there was formerly but one, and it was held they might do fo. For 
though originally conſtables were choſen in leets, yet being officers. whoſe duty it is to 
keep the peace, the 3 may chuſe them i caſes of nece/ity. Caſe of the conſtable 


of Holmby, 1. Bac. Ab. 439. 


S:#. 50. However it is certain, that juſtices of peace 
had power to nominate and ſwear conſtables on the default 
of the torn or leet, before the ſtatute of 13. & 14. Car. 2. 
c. 12. ſ. 15. and therefore, they have ſuch authority in 
ſome caſes not mentioned in that ſtatute, which reciting, 
« That the laws and ſtatutes for apprehending rogues and 
vagabonds had not been duly executed, ſometimes tor want 
of officers, by reaſon lords of manors do not keep court leets 
every year for the making of them,“ doth enact, © Thatin 


Strange 446, 
and the books 
cited in the 
precedent ſecs 
tion. For the 
caſes in which 
a conſtable, 
&c. is ex- 
empted from 
actions, 

Vide 1. Jac. 1. 


« caſe any conſtable, headborough, or tithingman, ſhall c. 5. 2 1. Jac. 1. 
die or go out of the pariſh, any two juſtices of peace may . 12. 24. Geo, 


« make and ſwear a new conſtable, headborough, or tithing- 2. 4 94: Ante 
« man until the ſaid lord ſhall hold a court, or until next ERS 3 


quarter ſeſſions. who ſhall approve of the ſaid officers ſo the expenccs 
* made and ſworn as aforeſaid, or appoint others, as they of his office, 


“ ſhall think fit: and if any officer ſhall continue above a Vide 27. Geo, 


f aun f 3% 2. c. 20. For 
year in his or their office, that then in ſuch caſe tlie juſ- his rcimburf. 


& tices of peace in their quarter ſeſſions may diſcharge ſuch ment, Vide 
„ officers, and may put another fit perſon in his or their 18. Geo. z. c. 
“place until the lord of the ſaid manor ſhall hold a court 19. And for 


£ | + * his account 
as aforeſaid (5 ). and removal, 


Vide 12. Geo. 2. c. 29. 1. 8. 


(s) But juſtices even in ſeſſions are not empowered, by the force of this ſtatute, to 
diſcharge conſtables choſen and ſworn in at the court-leet. Strange 798. and the ſta- 
tute muſt be ſtrictly purſued by the ſeſſions, and therefore an appointment in the dis- 
junctive “ for a year, or until others be choſen,” was quaſhed. Strange 1050. 80 
alſo the court will grant a 9% warranto againſt a conſtable elected at a veſtry and ſworn 
in at the ſeſſions under this ſtatute ; for prima facie the right of appointing is in the 
leet, and the ſeſſions have no power if there has been no default. Strange 1213. 
Fitzgibbon 192. Douglas 536. | 


CHAP- 


. 
4 
2 
. 
? 
: 
n 
; 
* 
- 
= 
l 
[ 
-= 
9 
” 
* 
4 
* 
4 
= 
LC, 
bs % 
0 ) 


Der 


9 OV by 


— 


r 
* 


T , 2 >= ” _ 
* FFF 


| 
| 


— 


rr 
OT” 


n ** 


— — 


1 
A 
1 
| 


142 ; Bk. 2, 


8 1 CHAPTER THE TENTH 

j & CONTINUED. 

OF 

Tux SHERIFF's TORN. 

| HAVING conſidered the power of the ſheriff in his torn, 

: as to the appointment of conſtables, I ſhall proceed to 

i THE FIFTH GENERAL PoINT of this chapter, viz. What 

ö kind of offences are inquirable in the ſherift's torn. 1 ſhall 
premiſe the following obſervations. | 

. 4. Inſt. 261. Firſt, That it is no certain rule, that ſuch offences as are 


Crom. 213. Omitted in 18. Edw. 2. concerning the view of frank-pledge 
are not within the juriſdiction of the torn or leet. 


F. Torn, 3. Secondly, That offences made treaſon or felony, or in 

4 Infra. ſ. 52. any other manner having a reſtraint by ſtatute ſuperadded 

to that of the common law, are net inquirable here in re- 
; ſpe& of any ſuch ſtatute, but only as offences at the com- 

| mon law; for that the juriſdiction of theſe courts is wholly 

1 confined to offences at common law. 


; Keilwood 66. Thirdly, that no offence whatſoever is cogniſable in an 
i ſuch court, unleſs it aroſe ſince the holding of the la 
' court. 

OFFENcEes inquirable in this court are either, Capital; 
or Not capital. The capital offences are either Treaſons or 


Felonies. : 

i AND FIRST as to treaſons. 5 

Y (a) Crom. 212. Se. 51. It is ſaid in (a) ſome books, that the ſheriff in his f 
; Dalt. Sher. torn may inquire of them all in general, and in (5) others, 
q 292. that he may inquire of all which are not againſt the king's 
| 2 1 perſon; but I can find no reaſon given for this diſtinction; 
Qu.Bro-Leet and fince it is a general rule, that offences are inquirable in 

26. this court, in reſpect of their being of a publick nature, on al 
(6) 9. H.6.44. which account the loweſt offences againſt the king, as (e) 
(c) Inf. f. 38. ,nortmains and purpreſtures. and ſuch like, are inquirable 

he pee in it, it ſeems ſtrange, that the higheſt ſnould be exempted. " 


Summary 173. However, it is (4) clear, that the ſheriff has no power to co 
6. H. 7.4.5 inquire of any offence made treaſon by ſtatute, as of a trea- it. 
ſon, but only as it was an offence at common law. 

| SECONDLY, 


Ch. 10. Or THE SHERIFF's TORN. 


SECONDLY, As to felonies. 


Se#. 52. It is alſo generally ſaid in (a) ſome books, that 
the ſheriff in his torn may inquire of all kinds of felonies, 
and in. (%) others that he may inquire of all except of the 
death of a man, or rape. Of the firſt of which it is faid, 
that he cannot enquire, becauſe it is not a common nuſance, 
but only a wrong to a fingle perſon. But if this reaſoning 
be the only foundation for this opinion, it ſeems difficult to 
maintain it; for if an aſſault and battery of a ſingle perſon 
being accompanied. with bloodſhed or robbery, be inquir- 
able in this court, in reſpe& of the enormity of the offence, 
and the danger to the publick from ſuffering ſuch offenders 
to go unreſtrained, it ſeems ſtrange, if ſuch an aſſault pro- 
ceed to murder, that it ſhould not be inquirable in it alſo, 
But it is (c) ſaid that the ſheriff cannot inquire of a rape as 
of a felony, becauſe it is made a felony by the ſtatute of 1/*/t- 
minſier the ſecond, c. 34. by which it is enacted, 6 That he 
« who raviſhes a woman, ſhall have judgment of life and 
« member.“ But if this ſtatute had only repealed the 13th 
of Weſtminſter 1. (by which this offence, which was a fe- 
lony at common law, was made à treſpaſs only), it ſeems 
that it would have reſtored the juriſdiction of the ſheriff's 
torn over it as a felony, becauſe then it would have been a 
felony by the common law again; but now it being a felony 
only by the ſtatute, it is inquirable as a treſpaſs only in this 
court, | 


Orrexces not capital inquirable in the ſheriff's torn ; 
are either, ſuch as amount to an actual treſpaſs; or ſuch as 
do not amount to an actual treſpaſs. 


And firſt, as to ſuch offences amounting to an actual 
treſpaſs. 


Se. 53. It is agreed, (d) that an aſſault and battery is 
inquirable here if there be any bloodſhed in it, but other- 
wiſe not; becauſe in ſuch caſe it is not looked on as a com- 
mon grievance, but as an injury to a particular perſon. 


of Frankpledge. 


See. 54. SECONDLY, that all (e) aftravs are alſo inquir- 
able here, for that they are. in terrorem populi, 


Sect. 55. THIRDLY, that the common (/) breaking of 
hedges, walls, or dykes, may alſo be inquired of in this 
court, but not the breaking of any particular hedge, for that 
it is no common grievance. 


Sea, 
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(a) 10. H. 6. 7. 
Kitchen 9. 10. 
Crompton 
212. 8 
Dalt. Sher. 
92. 
(5) 9. H. 6. 44. 
22. E. 4. 22. 
7. H. 6. 12. 
F. Torn, 5. 
40. Alſſize 30. 
B. Leet. 18.26. 
Finch 241. 
Kitchen 22. 


() Kitchen 
22. 18. E. 2. 
View of 
Frankpledge 
2. Ing 9. 
22. E. 4. 22. 
6. H. 7.4. 5 
F. Torn 5. 
F. Leet, 3. 
1. Hale 632. 
2. Hale 69. 


71. 


(4) 8. E. 4. f. 
Dyer 233. 
ty; 

4. H. 6. 18. 
19. E. z. View 
Kitch. 37, 33. 


(04. H. 6. 10. 
1.81. 
B. Leet. 16. 


Kitch. 11. 


B. Leet. 25, 


22. E. 4. 23. 
Finch 241. 


= +I, — — 
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Seck. 56. Fouxrulx, Alſo it is commonly ſaid, that 

(4) Dalt. all (a) pound breaches may be inquired of in this court, as 

Sher. 394 being common grievances, in direct contempt of the autho— 

3 re rity of the law, by which 3 are provided for the legal 

+ oe detainment of diftreſſes till they ſhall be delivered by due 
courle of law. 


OFFENCcEs under the degree of capital, not amounting to 
an actual treſpaſs, and inquirable in this court, either im- 
mediately concern the king's intereſt, or do not. 


FIRST, As to thoſe which immediately concern the king's 
intereſt. 


(5) D+1t, See. 57. It ſeems to be agreed, that all C purpreflures 
Sher. 393- or incroachments upon the king, and (c) alienations in 
(<) Kitch. 23. mortmain, and (4) ſeizures of treaſure-trove, or of (e) 


ed. 65. waifs or (e) eſtrays, or goods (e) wrecked, belonging to 
18. Ed. 2. the king, may be inquired of in this court. But it ſeems 
View of (f) queſtionable, whether a preſcription in a court-leet to 


Frankpledge. inquire of the ſeizure of ſuch things belonging to the lord 
(e) Küchen cf it, being a ſubject, be good or not, ſince it is againſt the 
eee general (-) rule of the law, for the court leet to take co- 
303. nuſance of treſpaſſes done to the private damage of the lord, 
Crom. 213. becauſe that would make him his own judge. 


7 44. E. 3. N 
0 {g) 1. Saund. 135. Ray m. 160. 12. H. 4. 8, 


SECONDLY, As to offences of this kind, which do not 
immediately concern the king's intereſt. 


(5) 1. R. 3. 1. Seck. 58, N ſeems to be a general (/ rule, that all com- 
4- wy 6.1% mon nufances are indictable in this court; as all annoyances 
mi L to common bridges or Bs (i) bawdy houſes, &c.; 
2K Ab. 54 1. and alſo all other ſuch like offences, as (+) felling corrupt 
54a, 843. victuals, or expoſing them to ſale; C) breaking the aſſize of 
8 Knch. 11. heer and ale; neglecting to hold a (m) fair or market in pur- 
1 *3* 1+ ſuance of a grant or preſcription. Alſo it ſeems that the 
4. Inſt, 261. Keeping of (1) falſe weights or meaſures is indictable in this 
Kitch. 11. 23. court, whether it appear that they were actually made uſe 

Burr. 1861. of or not: Alſo it is ſaid, that all common diſturbers of the 
* Inſt. 72. peace may be here indicted, as (o) barrators, common (9, 
5 1 ſcolds, (o) eves-droppers, and alſo all common oppreſſors, 
R. Abr. 543. as uſurers, (y) &c. and alſo all (q) dangerous and ſuſpicious 
But breaking perſons, as vagabonds ; or thoſe who go abroad in the night, 


the aſſize of and ſleep in the day, or thoſe who inordinately haunt ta- 
bread as eſta- ; 55 i 
bliſhed by the ſtatute 3. Geo. 3. c. 11. is not within the juriſdiction of this court. 


(n) Crom. 212. (#) 18. E. 2. View of Frankpledge. Con. Kitch. 11. Dalt. Sher. 
395: (o) Kitchen, 11. Hobart, 246. (7) Crom. 212. Dalt. Sher. 394. (4) 18. E. 
3. Vie | 


w of Frankpledge, Kitchen 11. 
7 verns, 


not 


YM 
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LC. 3 
rupt 
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Sher. 
18. E. 
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verns, having no viſible means to live by, &c. And alſo all 

(a) ſuitors to the court who ſhall make default, &c. And (a) Kitchen, 
(5) alſo all thoſe who ſhall levy a H AND CRy without 10. 

cauſe, or ſhall negle& to levy one where they ought, or to (6) Dalt. 


purſue one riglitly levied. 3 


View of Frankpledge. 


Se. 59. Alſo (e) it is Haid, that every vill within the (e) Kitchen 
precinct of a torn is indictable in it for not having a pair of 
ſtocks, and ſhall forfeit five pounds. 


13. 
See the next 
chapter. 
Secr. 60. Alſo by (4) ſtatute, many other offences are (4) Kitchen 
inquirable in this court, which it would be too long to enu- 12, | 
merate 1n this place. 2. Danv. Abr. 
291. 
Sect. 61. But it hath been (e) reſolved, that a man can- (e) l. R. 
not be amerced in a court-lect for ſurcharging a common, Abr. 51. 


becauſe this only concerns the private intereſt of the inha- 2. R. Abr. 83. 
bitants. 


$2, 62. Vet it hath been (/) holden, that if there be a (41 1. R. 
by-law made in a court-lect, in purſuance of a cuſtom to Abr. «42. 
make by-laws, that no one ſhall receive a poor man to be Lane 33, 36. 
his tenant, who ſhall be chargeable to the town, under a cer- 
tain penalty, and afterwards an inhabitant offend againſt 
ſuch by-law, he may be preſented at the court-leet and com- 
pelled to pay ſuch penalty. But if ſuch by-laws be valid, it 
leems clear, that they depend entirely on the cuſtom, and 
are not binding of common right; for that the court-leet, 
as ſuch, hath nothing to do with ſuch matters of a private 
nature: and how far any ſuch court may receive trom a 
Ipecial cuſtom, a new collateral power of a different nature 
trom what nafurally bclongs to it, may deſerve to be con- 
ſidered. But it g) ſeems that of common right any court- (inn 
leet, with the aſſent of the tenants, may make by-laws under 3s H. Pais 
certain penalties, in relation to matters properly within the ;. Co. 63. 
conuſance of ſuch court, as the reparation of the highways, Hobort 212. 
&c. Allo there (Y) ſeems to be no doubt, but that, by Kitchen 45. 
cuſtom, a court-baron may make by-laws, for the well regu- ©” E —_ 
lating of commons and ſuch like private matters; and tliere- nm 28. 
tore wherea court-leet and court-baron are holden together at 
the ſame place, as they uſually are, it ſeems that what is tranſ- 
acted therein in relation to publick matters, ſhall be applied 
to the (i) juriſdiction of the court-lect, an« what is done in 


relation to private maters, ſhall be intended to be done by ma es 
the court-baron. . 


rene 
I” * . 
— = — — _ 
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As to THE SIXTH GENERAL POINT of this chapter, viz; 
Within what place offences indictable in the ſheriff's torn 


muſt ariſe. 


See. 63. It ſeemeth that it is not material, whether ſuch 

(a) Dalt. (a) offences did ariſe within the hundred in which the torn 
Sher. 285. is holden or not; for though the ſheriff ought to hold his 
— 2 torn in every 8 hundred, yet it ſeems, that in each 
$51. © | of them he holds it for the whole county; and it 1s certain, 
that he hath a general juriſdiction throughout the whole; 

(6) crem. yet it ſeems, that the jurors ſhall not be charged on their (5) 
212, oaths to preſent any offences but thoſe ariſing within their 
Dalt. Sher. particular 2 4 Alſo it is provided by the taute 4 
ye. Marlebridge, c. 10. that thoſe who have tenements in dit- 
(e) 2. Inſt. ferent (c) hundreds, ſhall not be compelled to come to any 
120. 122. torn, but only in the bailiwick wherein they ſhall be con- 
(4) 1. R. verſant: Alſo it (4) ſeems clear, that no offence, ariſing with- 
en i : in the precincts of a leet, is inquirable in the torn, unleſs there 
Co. Lit. 168, hath been a neglect to preſent it in the leet; but after ſuch 
B. Preſent, 1, a neglect it ſeems the better (e) opinion, that it is inquirable 
Dalt. Sher, in the torn, leſt otherwiſe there ſhould be a failure of juſ- 
2275 790: tice. Yet it ſeems certain, that in pleading you (f) cannot 
GG) e © juſtify the proceedings of the ſheriff's torn againſt any offence 
5 ariſing within a leet, without r alledging that the leet 
12. H. 7.18. had neglected to inquire of it, for that ſuch a neglect is not 


_ 607. to be preſumed, where it doth not appear. 
inch 246. 
C. Jac. 584. 551. Con. 4. Inſt. 261, ) C. Jac. 551. 


As to THE SEVENTH GENERAL POINT of this chapter, 
viz. By what jurors, and in what manner, indictments in 
the theriff's torn ought to be found. 


2. Inſt. 3879. Se.. 64.1t is enacted by the ſatute (7) l eſim duſter the ſerond, 


2. Hale 0. c. 13. « That the ſheriff ſhall take no inqueſt either ex Heis, of 
5 Tu OM by virtue of the king's writ, but y twelve lawful men 
relpetis only © at the leaſt, who ſhall put their ſeals to ſuch inqui- 
ſuch inquifi- © ſitions;“ and the fame is alſo provided as to bailiffs of 


tions as are a franchiſes. 
foundation 3 
for impriſonment, and not inquiſitions for offences where the party cannot be appre- 


hended. 3. Burr. 1861. 


Sec. 65. In the conſtruction of this ſtatute it hath been 
Dalton's Office holden, that if there be more than twelve jurors, and all 
of Sheriff £9: agree to the inquihtion, all muſt ſet their ſeals to it ; but that 
* 8 a it is ſufficient if twelve of them only agree, for thoſe twelve 
Colebroke v. to ſet their ſeals. (8) 


Elliot, where it a | 
is determined that it is not neceſſary that inquiſitions ſhould be ſealed, except only ſuch 
as are a foundation for impriſonmenc. 3. Burr. 1861. 

$e8. 66. 


ex 
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Sect. 66. And it is farther enacted by 1. Rich. 3. c. 4. 
+ That no officer return or impanel any perſon to be taken 
or put in any inquiry in any ſheriff's torn, but ſuch as 
« be of good name and fame, and having freehold to the 
« yearly value of twenty ſhillings, or copyhold to the yearly 
« value of twenty-ſix ſhillings and eightpence, on pain of 
« forty — &c. And that every ſuch indictment 
„before any ſheriff in his torn otherwiſe taken, ſhall be 


« void. 


Sect. 67. AND NOTE, that courts-leet ſeem to be within 4. Inf. 388. 
the letter of the ſaid ſtatute of Meſminſter the ſecond, and are S. P. C.85. 
ſaid by ſome to be within the equity of the ſaid ſtatute of 
1. Rich. 3. : but this ſeems „ for it is ſaid, by 
ſome books, that any perſon happening to be preſent at a 7. H. 6. 13. 
court-leet, or to be riding by the place where it is holden, gg rag 85 
may for the want of jurors be compelled hy the ſteward to Ts. 8 
be ſworn, whether he be reſident within the precincts of the | 
leet or not; by which it ſeems to be implied, that any per- 
ſon whatſoever is capable of being put upon the jury in 
a court-leet, 


Sect. 68. And to prevent the altering or imbezzling of 2. Inſt. 388. 
any ſuch indictment, it is enacted by (9) 1. Edw. 3. it. 2. 8. P. C. 85. 
c. 17. © that the ſheriffs and bailiff of franchiſes, and all '*\ <% 43: 

"a . A (9) This act 
© other that do take indictments in their torns or elſe- only relates to 
* where, where indictments ought to be made, ſhall take ſuch indi&#- 
e ſuch indictment by roll indented, whereof the one part ones 22 were 
« ſhall remain with the indictors, and the other part with = be —_ 
„ him that taketh the inqueſt ; ſo that the indictments e 5 
« ſhall not be imbezzled, as they have been in times paſt ; /entments are 
“ and ſo that one of the inqueſts may ſhew the one part not within the 
of the indenture to the juſtices, when they come to meaning of it, 


as - * and therefore 
make deliverance. not neceſſary 


to be indented. 3. Burrow 1861. 


Seck. 69. And there is no doubt, but that this ſtatute 2. Hale 71. 
extends as well to courts-leet as the ſheriff's torn. 


Sect. 70. Alſo there are many particular cuſtoms and Keil. 
uſages in relation to the taking of indictments in theſe 1248. 
courts ; but it ſeems to have been anciently the moſt general Dalt. Sher. 
courſe to impanel not only A GRAND JURY, but alſo a 85» 389. 
jury of twelve men, which was commonly called THE te 
PETIT JURY ; and that all offences were firſt preſented by K 71v00a 66. 
the headboroughs, and the preſentments affirmed by the 9. H. 6. 44- 
— jury, before they were brought to the grand jury: 

owever, it ſeems that no exception can be taken to any 
ſuch indictment, in reſpc& of the non-obſervance of any 
L 2 ſuch 


141. 


y4s 


as Hale 69. 
| #R Eliz. 371. 


F. N. B. 92. 
144. 280. 

C. Eliz. 371. 
Salkeld 190. 
2. Inſt. 388. 


Summary i173. 
8. P. C. 77. 


84. 

Dalt. Sher. 
433%, 35 9. 

3. Mod. 238. 
Rook the firſt, 
ch. 29. ſect. 
20. 24. 
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ſach cuſtom or uſage, for that no averment lies againſt the 


acts of a court of record, and every judge of ſuch court ſhall 
be preſumed to act according to tlie rules of it. 


Seek. 71. What is above ſaid concerning indiftments 
taken before the ſheriff in his torn, is to be intended of 
ſuch only as are taken before him ex icio, for that he is 


reſtrained to take any ſuch indictment, by virtue of any writ 


or commiſſion by 28. Edw. 3. c. 9. which reciting that 
the people had ſuffered many miſchiefs, for that ſheriffs of 
divers counties, by virtue of commiſſions and general writs 
granted ro them at their own ſuit, for their ſingular profit to 
gain of the people, had made and taken divers inqueſts, to 
cauſe to indict the people at their will, and had taken fine 
and ranſom of them to their own uſe, and had delivered 
them, whereas ſuch perſons indicted were not brought be- 
fore the king's juſtices to have deliverance, doth thereupon 
enact, for to eſchew all ſuch miſchief, “ that all ſuch com- 
+ mitiions and writs before made, be utterly repcaled, and 
that from thenceforth no ſuch commiſſions nor writs 
„ ſaall be granted.“ | 


Sect. 72. Vet it ſeemeth not to be clearly ſettled, whe- 
ther by virtue of this ſtatute, all ſuch writs and commiſ. 
ſions, and the proceedings thereon, be made wholly void or 
not. 


As to THE EIGHTH GENERAL POINT of this chapter, 
diz. In what manner indictments in the ſheriff's torn are 
to be proceeded upon. 


Seck. 73. It is recited by 1. Edw. 4. c. 2. That many 
of the king's people by inordinate and infinite indictments 
and preſentments of felonies and other offences, taken be- 
fore ſheriffs at their torns, or law-days (which were often- 
times athrmed by jurors having no conſcience, nor any fres- 
hold, and often by the theriff's menial ſervants ), had been 
arreſted and inpritoned, and conſtrained to make grievous 
fines and ranioms, after which they had been enlarged out 
of priſon, and the ſaid indictments and preſentments im- 
bezzled and withdrawn.” And thereupon it is enacted, 


« 7 hat all indictments and preſentments betore any of the 


« king's ſheriffs in his counties, except in London, their un- 
& der- ſheriffs, clerks, bailiſfs, or miniſters at their torns or 
« law-days, they, nor any of them, ſhall have power to at- 
« tachy arreit, or put in priſon, or to levy or take any fine 
or amerciament of any perſon ſo indicted or preſented, by 
reaſon of any ſuch indictment or preſentment, but that 
„the ſaid theritts and under-ſheriffs, clerks, or bailiffs, and 


« their 
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« their miniſters, ſhall deliver all ſuch indictments and pre- See 4. Term 


« ſentments to the juſtices of peace at their next county ſeſ- 
« ſions, on pain of forty pounds. 


% And by 1. Edw. 4. c. 2. it is further enacted, that 
« the faid juſtices of peace ſhall have power to award 
& proceſs upon all ſuch indictments and preſentments as 
« the law doth require, and in like form as if the ſaid 
« indictments and preſentments were taken before the ſaid 
« juſtices of peace; and alſo to arraign and deliver all ſuch 
« perſons ſo indicted and preſented before the ſaid ſheriffs, 
„KC. And ſuch perſons which ſhall be indicted or pre- 
„ ſented of treſpaſs, ſhall make ſuch a fine as ſhall ſeem 
« lawful hy their diſcretions. And the eſtreats of the ſaid 
« fines and amerciaments ſhall be enrolled, and by indenture 
« he delivered to the ſaid ſheriffs, under- ſheriffs, their clerks, 
& bailiffs, or miniſters, or ſome of them, to the uſe and pro- 
& fit of him that was ſheriff at the time of ſuch indictments 
« or preſentments taken, 


e And by 1. Edw. 4. c. 2. if any of the ſaid ſheriffs, their 
« under- ſheriffs, clerks, bailiffs, or their miniſters, do arreſt, 
« attach, or put in priſon, or cauſe any fine or ranſom to be 
« taken, or levy any amerciament, of any perſon or perſons fo 
« indicted or preſented, by reaſon or col our of any ſuch 
* indiftment or preſentment taken before them, at their 
* torns or law-days above rehearſed, before that they 
% have proceſs from the ſaid juſtice of peace, or eſtreats 
delivered out, of the ſaid indictments or preſentments 
« fo brought, delivered, and preſented to them, that then 
„the ſheriffs which ſo do, ſhall forfeit an hundred 
8 pounds.“ 


Tay 


Rep, 505. 


Set. 74. It is obſervable, that by the words of this 2. Hale 70, 


ſtatute, juſtices of peace may award proceſs on any ſuch 
indictments, in like manner as if they had been taken be- 


71. 142. 
8. P. C. 87. 


E. 4. 31. 


fore themſelves; and yet it is clear, that if the ſheriff's torn F. Torn, 3. 


had no authority to take the indictment removed before ſuch 
juſtices, they have no power to proceed upon it, as they 
might have done, if it had been taken before themſelves; 
for the ſtatute, in giving them ſuch power to proceed upon 
indictments in the ſheriff's torn, muſt be intended to mean 
ſuch only as were there law fully taken, not thoſe which were 
void ab znitio, as being taken coram non judice; nor is there 
the leaſt intimation in the ſtatute of an intent to enlarge the 
ſheriff*s power in taking indictments, but the whole purport 
of it is to reſtrain him from proceeding on them. And to 
this purpoſe it hath been ſo largely conſtrued, that not only 


ceſs, but alſo the officer for obeying it.—+ It has alſo been 
| L 3 held, 


the judge of the court is puniſhable for awarding ſuch — 32 301. 


Car. 2744 
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held, that this ſtatute takes away the power which ſheriff 

had by the common law, and the ſtatute 23. Hen. 6. c. 9. 

(ich Bengough of bailing perſons indicted before him in his torn, (10) and 

vv. Roſſiter, 4, Obliges him to return ſuch indictments to the juſtices at the 
Term Rep. next ſeſſions, | | 

505. | | 

As to THE NINTH GENERAL POINT of this chapter, viz, 

In what manner indictments in the ſheriff's torn are to be 

traverſed and determined. 


(a) Finchzs6. Se. 75. It ſeems to be (a) agreed, that a preſentment 
Keilw. 52-66. by (b) twelve or more in a torn or leet, of any offence with- 
as in the juriſdiction of the court, being neither capital nor 
(IKeilw.n 41. concerning any freehold, ſubje&s the yur to a fine or 
45. E. 3.26, amerciament without any farther proceeding, and binds him 
27. for ever after the day on which it is found, and admits 
(HF. Bar. 271. Of no traverſe to the truth of it; but (e) ſome ſay, that 
Keilw. 66. the party may have a writ of falſe preſentment againſt 
41. Ed. 3.28. the jurors the ſame day on which the indictment is found; 
yet it ſeems agreed, thatno inſtance can be ſhewn of any ſuch 
writ being actually brought. But if the preſentment concern 
(4) 5. H. 1.4. the party's life or (d freehold, as if it charge him with not 
B. Trav. 183. repairing ſuch a highway, which he is charged to be bound 
Keilw. 52.66, to repair by the tenure of his land; it ſeems clear, that he 
Dyer 23. may remove it into the king's bench and traverſe it; but 
not if it barely charge his perſon, as for digging a ditch in 
the highway, or not cutting the branches of his trees hang- 
(e) Keil, 66. ing over it, &c. Allo it (e) ſeems, that a man may in like 
41. E. 3. 27. manner traverſe an indictment of an offence wholly out of 
the juriſdiction of a court- leet; as of an affray or nuſance 
done out of the precin& of it, or of the non-appearance of 
a perſon at a leet, who lives out of the precinct of it. But 
if the affray or nuſance were within the precinct of the leet, 
it ſcems, that no one can traverſe it in reſpect of his own 
not living in it; and that a perſon who lives within the pre- 
cinct of a leet ſhall have no traverſe to a preſentment for 


not appearing at it. (11). 


(11) A preſentment cannot be traverſed at the leet ; but the proper method is to ap- 
ply-to the court of King's Bench for a certiorari to remove the preſentmen', and when 
removed it may be traverſed, Rex v. Roupel, Cowp. 458. For otherwiſe the defer- 
dant may be condemned and confined without the opportunity of being heard, 
or of taking exception in point of form to the preſentment itſelf, 11, Co. 44. But the 
Court will not grant a certiorari for this purpoſe, when the amerciament has been 
eſtreated and the fine paid, Rex v. Heaton 2. Term Rep, 184, 


Sect. 76. But it ſeems certain, that at this day neither 
the torn nor the leet have any power to try any traverſe 
whatſocver, as hath been more fully ſhewn, ſection the 


Self. 


thirteenth. 


as ia 41 to Sa. | ao _ 


2h, vv 
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Sect. 77. But it is certain, that the juſtices of peace may 
by force of the abovementioned ſtatute of 1. Edw. 4. try a 
man indicted of felony before the ſheriff in his torn, 


SA. 78. Alſo it ſeems, that they may try a perſon 
upon any other indictment in the torn, which is traverſable 
at common law; but that they have no power to take any 
traverſe of any other indictment in the torn, for that the 
words of the ſtatute are only that they may award proceſs 
on any ſuch indictments as if they had been taken before 
themſelves, and alſo arraign and deliver the perſons indicted, 
which muſt be intended of thoſe indicted of felony, who 
only are ſaid to be arraigned, and that perſons indicted of 
treſpaſs ſhall make fines, &c. by their diſcretion, without 
ſaying, that they ſhall be tried; bo which 1t ſeems to be im- 
plied, that perſons ſo indicted ſhall be fined, as they uſually 
were before in the torn, and ſtill are in the leet, and that in 
ſome caſes without any farther trial, as is more fully ſhewn 
in the precedent ſection. 
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For the ſheriff's oath of office, vide 3. Geo. 1. c. 15. for the manner of paſſing his 
accounts, 3. Geo. 2, c. 15, 16. and for further particulars, vide Impey's Office of 


Sheriff. 
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+: Comm. 270. 
inch 246. 


(n) Set. 45. 
&c, | 
(5) Sea, 10. 
&c. 

(c) Sect. 13. 
1 
(4) Set. 173 
&c. 

(e) Sect. 33. 
&c. 

I) Set. $1, 
IH 


2. Inſt. 71,72. 


22. Ed, 4. 22. 


12. H. 7. 18. 
2. Init. 71,72 


CHAPTER THE ELEVENTH. 
OF 


Tur COURT-LEEF. 


A COURT-LEET is a court of record, having the fame 

juridiction within ſome particular precin&, which the 
ſheriff's torn hath in the county. And therefore ſince it 
hath been ſhewn in the precedent chapter, at what (a) time 
and in what place THE SHEKIFF'S TORN is to be holden; 
and what perſons owe ſuit to it; and what () authority the 
judge of it hath in relation to his proceeding on (c) indict— 
ments; and alſo in relation to (4) fines and amerciaments; 
and the (e) appointment of conſtables; and having alſo 
ſhewn what /) kind of offences are inquirable in this court; 
and within what (g) place ſuch offences muſt ariſe ; and by 
what (%) jurors, and in what manner indictments in it are 
to be found; and in what manner they are to be (i) pro- 
ceeded upon, traverſed, and determined; and fince THE 
COURT LEET hath regularly the very ſame juriſdiction with 
THE SHERIFF'S TORN as to all theſe points, except in ſome 


+: ſpecial caſes, which have been already taken notice of in the 


chapter concerning the SHERIFF'S TORN ; I ſhall refer the 
reader to the {aid chapter for all thele particulars. 


And I ſhall only conſider in this place, 
Þ The end of inſtituting the court-lcet. 


2. How far it exempts thoſe who live within its pre- 
eincts from the torn. 


3. How far it is ſubjeft to the prerſight of the 
tori, p 


4. For what cauſes it may be forfeited. 


5. What ought to be the form of a caption of ay 
indictment in it. | 


As to THE FIRST POINT, the end of inſtituting the 
court-lect. A 


Sect. 2. It ſeems that anciently all people who now owe 
ſuit to any court leet were bound to come to the ſheriff's 
torn, in order there to take the oath of allegiance to the 

nn ang 


—— 
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king, and to be incorporated into ſome tithing, and for 

ſuch other purpoſes as are ſet forth more at large in the pre- 

cedent chapter. (*) But it being more for the eaſe of geg. 
the people, to have courts of this kind holden in their own 1. Jones 2834 
townſhips or manors, by degrees grants of ſuch courts 6. Coke 77. 
were obtained from the king for moſt manors and towns, 

not only by the lords of manors, but alſo by other perſons 

who had no lands in the places for which they obtained ſuch Dyer 30. 
rants, and for a recompence to ſuch grantees. for the 

charge and trouble they were ſuppoſed to have been at in 

procuring ſuch grants, it was uſual for the inhabitants who 

had the benefit of them to agree to pay a certain ſum of mo- 

ney, called Capitage, or certum let, &c. at every ſuch court- = 

lect; and for the non-payment of this duty or refuſal to . 83 — 

preſent it, ſuch grantecs may preſcribe to amerce the de- 1. Roll zz, 73+ 

taulters, and to diſtrain for the amercement; but no ſuch 1-R.Abr.z12. 

nen ſhall be allowed for any other matter whatſo- 4 wo 

ever of a private nature. 8 


As to THE SECOND POINT, viz. How far a court: leet 
exempts thoſe who liye within the precincts of it from the 
torn. 


Sect. 3. It ſeems to be a general (a) rule, that no man (a)Dalt.Sher. 
can be within two leets at the ſame time, and in the ſame 402, 403. 
reſpe& ; from whence it follows, that he who reſides within 1. Jones 283. 
the precincts of a leet, the lord whereof doth duly hold his * N ES 
court, cannot be compelled to come to the torn, or any F. Leet, oy 
other ſuperior leet, for the taking the oath of allegiance, or C. Jac. 584. 
any other ſuch like purpoſe, which may he as well anſwered Pott. c. 10. 
hy his attendance at his own leet. Yet if ſuch private leet 8 
have not the general juriſdiction of the torn, but be (5) . 24g ION) 
ſpecially granted for two or three articles of it only, it 1. R. Abr. 542. 
eems, that the inhabitants within its precinct muſt attend (5) Keilw. 
the ſheriff's torn for all ſuch matters of which ſuch private 3 
leet hath no juriſdiction. Alſa it (c) ſeems to be a good (e [SI 
preſcription for a grand leet (to which other inferior leets 383 
may be ſubardinate in the fame manner as that is to the Raywondz04. 
torn) to oblige the chief pledges, and a certain number of C. Car. 75,76, 
the inhabitants of every town within its precinct, to appear . ne 

4 . „ 12. 64. 
at every ſuch grand leet, to inquire of ſuch offences as have 
not been inquired of in the inferior leets. 


As to THE THIRD POINT, viz, How far the court leet is 


ſubject ta the overſight of the torn. 


Sec. 4. It is ſaid, that the ſherifPs torn as an (4) over- (4) Finchz 46. 
ſer of this court, is to inquire whether the tithings be whole w_ 7 
or no, and to preſent defaults that are not redreſſed in the Pal. Sher, 


leet; 387, 391. 
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leet ; and it ſeems alſo, that it may of common right in- 
quire of the concealment of offences inquirable in leets, and 
(a) C. Jac. of the defaults of the lords of ſuch courts, However it (a) 


584. ſeems clear, that a preſcription to this purpoſe is good. 
(b) a. R. Abr. And there is no doubt but that if a leet be (5) ſeized into 
203. the king's hands, all thoſe who owed ſuit to it ought to 


Finch 246. come to the torn, 


As to THE FOURTH POINT, viz. For what cauſes a court- 
leet may he forfeited. 


Seck. 5. It ſeems, that this being a franchiſe not in- 
tended to be granted for the private benefit of the grantee, 
but for the good of the publick, for the more eaſy and 
convenient adminiſtration of juſtice, ſhall not only be for- 
feited by acts of groſs and palpable oppreſſion and injuſtice, 


| (c) co. Lit. ( c) but alſo by bare omiſſions, in not making it anſwer the 


233. end of its inſtitution; as in the not (4) puniſhing offenders 
Kitchen 33, in the ſame manner as the law requires, or in (e) neglecting 
4 * to hold a court when it ought to be holden 2 leaſt if ſuch 
EL 1 165. negle&s be often repeated, and without a reaſonable excuſe), 
11. Ed. 4. 1. or in not (/) providing an able ſteward to diſcharge the of- 
2. H. 7. 11. fice, or in not taking care to have ſuch other officers, or 
(4) 1.Jon. other things as are neceſſary for the execution of juſtice, as 
Koihv. 248, conſtables and ale-taſters, &c. and (g) pillory and tumbrel; 

but it is (+) ſaid, that a vill may be bound by preſcription 


(% Kirchen to provide a pillory and tumbrel, and () that every vill is 


33. bound of common right to provide a pair of ſtocks. 
n Dre. 


(g) F. Lect, 12. C. Eliz. 125. 698, Mo. 573, 574, 697, 1. Jones 283. (9 C. Eliz. 
698. Moor 607. (// Kitchen 13. Carter 29. Con. Moor 573, 574. 1. Jon. 283. 


As to THE FIFTH POINT, viz. What ought to be the 
form of the caption of an indictment in a court-leet, 


(+) Vide ſup. It hath been (4) reſolved, 


c. 10. ſect. g. 

Selbeld 19s. $28. 6. FirsT, That the caption of an indi ment, ad 
cur. viſ. franc. pleg. cum cur. baron. &c. is good; far that 
the words cum cur. baron. ſhall be rejected; and it cannot 
but be intended that the indictment was taken by that court, 
which alone hath the colour of authority to take it. 


Seck. 7. SECONDLY, That the not ſetting forth in the 
caption whether ſuch court. be holden by grant or preſcrip- 
tion is helped by a multitude of precedents. 


Salk. 200, 


SeeColebroke + Se. 8. Theſe courts were very . adapted to the 
wv. Elliot, 3. cuſtoms, manners, genius, andp olicy of a people upon their 
Burr. 1863. firſt ſettlement ; but, like all other human juri — 

ave 
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have varied in the courſe and progreſs of time, as the 
overnment and manners of the people took different turns 
and fell under different circumſtances; and the buſineſs of 
THE SHERIFF'S TORN and of THE COURT LEET hath of late 
ears declined and fallen in general on THE QUARTER sES“ 
510Ns of the ſeveral counties throughout the kingdom. 


4» Bl. Com. 
271. 


CHAP- 


CHAPTER THE TWELFTH, 


Or ARRESTS 
: BY 
PRIVATE PERSONS 


HAVING thus endeavoured to ſhew the nature of the 


courts which have juriſdiction over criminal offences, 
I am now to ſhew in what manner offenders are to be pro- 
geeded againſt by ſuch courts, 
And in order hereto I ſhall conſider, 
1. How they are to be apprehended. 


2. In what manner and in what caſes they are to be 
bailed. 


3. In what caſes and in what manner they are to be 
committed to priſon, 


4. How far they and their aſſiſtants are puniſhable for 
a hindrance in bringing them to public juſtice. 


As to the firſt of theſe points I ſhall conſider, 


FinsT, In what manner ſuch offenders are to be appre- 
hended by private perſons, 


SECONDLY, In what manner by public officers. 


Tump x, In what caſes it is lawful to break open doors 
in order to apprehend them. 


As to arreſts of ſuch offenders by private perſons, I ſhall 
examine 


1. Where arreſts of this kind are commanded and en- 
zoined by law. 


2, Where they are permitted by law, 


3. Where they are rewarded, 


1 
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As to THE FIRST POINT, viz. In what caſes arreſts by 
private perſons are commanded and enjoined by law, | 
| ; 7a) z. Inſt. 53. 

Seck. 1. It ſeems clear, that (a) all perſons whatſoever 139. 152. 
who are preſent when a felony is committed, or a dangerous Sum. 89, 90. 
wound given, are bound to apprehend the offender, on 3 448. 
pain of being fined and impriſoned for their neglect, (4) un- 4 > "22H 


leſs they were under age at the time. F. Cor. 293. 
(5) F. Cor. 395. 2. Hale 75, 76. 1. Black. 567. 


$22. 2. And for this (c) cauſe, by the common law, if (c) Summ.go. 
any homicide be committed, or dangerous wound given, 2, Hale 73: 75, 
whether with or without malice, or even by (4) miſadven- * 
ture or ſelf-defence, in any town or in the (e) lanes or ” 3 
fields thereof, in the day time, and the offender eſcape, the 4. Inſt. 183. 
town ſhall be amerced, and if out of a town, the (/) hun- C. Car. 252. 


| . 3. Leon. 207. 
dred ſhall be amerced F. Cor. 238. 


293. 299, 352. 425. Con. 1. Leon. 107. (d) 2. Inſt, 3168. F. Cor. 302. 
(e) Dyer 210. JS. P. C. 34. 


Sec. 3. And ſince the fatute of Wincheſter, c. 5. which (2)S-P.C. 34. 
ordains that (g) walled towns ſhall be kept ſhut from ſun- 3: _ 33” 
ſetting to ſun-riſing, if the fact happen in any ſuch town?! 28 et 
by night or by day, and the offender eſcape, the town ſhall 


be amerced. 


Se. 4. And as all (+) private perſons are bound to ap- (5) Sum. go. 
prehend all thoſe who ſhall be guilty of any of the crimes 1. Hale 448. 
above-mentioned in their view, ſo alfo are they with the ut- Hass _- 
moſt diligence to purſue, and endeavour to take all thoſe 3. Inſt. 45 ; 
who ſhall be guilty thereof out of their view, upon a HUE 2. Inſt. 172. 


AND CRY levied againſt them, 


Sef. 5. (i) Hut AND cry is the purſuit of an offender Ji) 3. Inſt. | 
from town to town till he be taken, which all who are pre- 116, 117. 
ſent when a felony is committed, or a dangerous wound 1. Hale 388. 
given, are, by the common law as well as by itatute, bound 1 
to raiſe againſt the offenders who eſcape, on pain of fine "i LA 
and impriſonment, Allo it (+) ſeems certain, that a man 5 
may lawfully raiſe it againſt one who ſets upon him in the C. Eliz. 654. 
fighway to rob him. It is alſo enacted by the ſtatute of Crom. 178. 
Mincheſter, 13. Edw. f. c. 4. (1) that the hue and cry ſhall BA 
be levied upon any ſtranger who ſhall not obey the arreſt of (4) . 476. 

a | 9. E. 4.26, 
the warch in the n:ght-time; and (m) 21. Edw. 1. it. 2. (/ Cro. Eliz. 
which was made againſt treſpaſſers in foreſts, chaſes, parks 204. 
and warrens, ſeems to allow the levying thereof upon any yg 11 
ſuch offenders. Bat if a man take upon him to levy a hue Edw.r . 
and cry without ſufficic::t cauſe, he hall be puniſhed as a De officio co 
diſturber of the peace. ronatoris. 


1 m) 29. E. 3, 
39. F. rel. 252. Crompton 179. 2. Hale 100, 101. 27. by E . g 


er. 
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Seer. 6. In order rightly to raiſe A HUE AND CRy, you 
ought to go to the conſtable of the next town, and declare 
(a) 3. Inſt, the fact, and (a) deſcribe the offender, and the way he is 
126 gone; whereupon the conſtable ought immediately, whether 
it be night or day, to raiſe his own town, and make a ſearch 
for the offender; and, upon the not finding him, to ſend 
the like notice, with the utmoſt expedition, by horſemen 
as well as footmen, to the conſtables of all the neigh. 
bouring towns, who ought, in like manner, to ſearch for 
the offender, and alfo to give notice to their neighbouring 
conſtables, and they to the next, till the offender be found, 


Dalton 10g. 
Summary 91. 
Crompton 178. 


(2) B. 1. c. 63. Seft. 7. Alſo every (b) private perſon is bound to affifi 
ſect. 13. an officer demanding his help for the taking of a felon, 
or the ſuppreſſing an affray, or apprehending the affrayers, 


( This is not + Alſo by the ſtatutes of Winton, (c) 13. Edw. 1. ſt. 2. 
a penal law c. 1. & 2. and 28. Edw. 3. c. 11. it is enacted, . That im- 
within the « mediately upon robberies and felonies committed, freſh 
Teofall of «ſuit ſhall'be made from town to town; and if the coun- 
Ero. Jac. 496. try will not anſwer for the bodies of ſuch offenders 
12, Mod. 242. within the ſpace of forty days (d), the inhahitants of 
Raſtal 406. « the whole hundred, where the robbery (e) ſhall be done, 
Latch. 127. „with the franchiſes, being within precin& of the ſame, 


* 
* 


Cro. Elis 142. 4 ſhall be anſwerable for the robberies done (7), and alſo 


Biol, Bebt, « the damages. 

107. | 

Goabolt 63. 7. Co. 6. 2. Inſt. 569. 1. Sid. 11. (4) 3. Lev. 320. Herne 214, 
Theſaurus Brevium 141. 2. Saund. 376. (e) Cro. Jac. 187. 118. Yelv, 115, 
Noy 125. Shower 4. Andr. 115. 117. Comb. 160, 161. 


) The robbery muſt be done openly, and with force and violence, 4. Co. 6. 9. 
Salkeld 614. Styles 427. and not in any houſe, Moor 620. 3. Leon. 262, Cro, 
Jac..496.  Cro, Eliz. 753. Sed vide 7. Mod. 160. 157. But it is not neceſſary to be 
in a highway, 7. Mod. 159. in a private way or in a coppice is ſufficient, 2, Salk, 
614. Carth. 71. Wilſon 412.437. Lord Raymond 828. 11. Modern 8. Strange 


2011. or on Sunday, Cro. Jac. 496. Strange 406. 


2. Vent. 2:5. + But theſe ſtatutes being thought oppreſſive in ſubjecting 
the hundred to an action notwithſtanding its utmoſt exer- 
tions to apprehend the offender ; and alſo to force the ſur- 
rounding hundreds, as well as the party robbed, to contribute 
their aſſiſtance to attain the ends of public juſtice; it i; 
enacted by the 24, Eliz. c. 18. That the inhabitants of 
« every hundred wherein negligence, fault, or defect of 
«4 purſuit and freſh ſuit, after hue and cry made, ſhall 
a — to be, ſnall anſwer and ſatisfy by the one moiety of 
the damages, as ſhall by force of the ſaid ſtatutes be re- 
covered againſt the hundred in which any * or 

40 ony 
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e felony ſhall be committed (a).”—* That no hue and (a) To be re- 


« cry, or purſuit by the country, or inhabitants of any £2Y<red at 
hundred, ſhall be allowed and taken to be a lawful hue and in the name 
« cry upon, or purſuit after any the ſaid felons or offenders, of the clerk 
« except the ſame be done and made by horfemen and of the peace, 
« footmen.”—* That no perſon robbed ſhall maintain any and A the 
action upon theſe ſtatutes, unleſs he ſhall, with as much ca iy 
convenient ſpeed as may be, give intelligence of the felo- where the of- 
« ny to ſome of the inhabitants of ſome town, village, or fence is com- 
« hamlet, near unto the place where ſuch robbery ſhall be mitted; which 
« committed ; and alſo, firſt, within twenty days next be- On 
« fore ſuch action brought, be examined upon oath, before oh 4 5 
« ſome juſtice of the peace of the county, inhabiting in the moval. 

« hundred where the robbery was committed, or near the Dyer 370. 

« ſame, whether he knew the felons or robbers, or any of _ Jac. 675. 
them; and if upon ſuch examination it be confeſſed that — BS 
he does know them, he ſhall before action brought, enter Clift. 378. 

« into bond before the ſaid juſtice, effectually to proſecute: Catal 406. 


« the ſaid robbers by indi&ment or otherwiſe.” 8 Eliz. 
2. 
C. Car. 26. 37. 2. Salkeld 614. 


But by 8. Geo. 2. c. 16. No perſon ſhall maintain any 
« action upon the above-recited ſtatutes, unleſs he ſhall, 
« over and above the intelligence required to be given by 
« the fatute of Elizabeth, give notice of the robbery com- 
« mitted on him to one of the conſtables of the hundred, or 
« to ſome conſtable or officer of ſome town, parith, hamlet, 
„ village, or tithing, near unto the place where ſuch robbery | 
« ſhall happen, or ſhall leave notice (5) in writing of ſuch (5) Strange 
« robbery at the dwelling-houſe (c) of ſuch conſtable or 40. 1170. 
« officer, deſcribing in ſuch notice, the felon, or felons, and 87 Vils 
the time and place of the robbery; and alſo ſhall within 185. 109. 
the ſpace of twenty days (d) next after the robbery com- (4) March tr. 
emitted, cauſe public notice to be given thereof in the Cro. Car. 211. 
« London Gazette, therein likewiſe deſcribing the felon or ty my 2 
« felons (e), and the time and place of ſuch robbery, toge- Sid. 4c. = 
% ther with the goods /) and effects whereof he was robbed; (+) 2. Will. 
« and ſhall alſo before any ſuch action commenced, go be- 195+ 199. 113. 
© fore the chief clerk, ſecondary, or filazer of the county C2. Barnes 
© where the robbery happened, or the clerk (g) of the pleas 5 N 
© , To, ©," > (2) Andr. 116. 
wherein ſuch action is intended to be brought, or their 
* reſpe&ive deputies, or before the ſheriff of the county 
* where the robbery ſhall happen, and enter into a bond 
* (gratis) to the high conſtable, who is authoriſed to ſup- 
. way or defend ſuch action of the hundred, in the penal | 
* ſum of 1007. with two ſufficient ſureties for ſecuring the 2. Term 
4 due payment of his coſts in caſe he ſhould be nonſuited, Rep. 71. 


„ &c. 
+ By 


Weſtminſter, | 
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March. 10, 11. 
7. Sid. 11. 


(a) Doug. og. 


10. Modern 
193. 

Hobart 139. 
Moor 878. 
Brownlow 16. 
Siderün 139. 


, 19 2 N 1 2 4 
Or ARRESTS BY PRIVATE PERSONS. Bk. 4, 
+ By 8. Geo. 2. c. 16. ſ. 3. * No hundred or franchiſe 
& therein ſhall be chargeable by virtue of theſe ſtatutes, if 
© one or more of the felons be apprehended within forty 
„ days (a) next after ſuch public notice given in the Lon- 
% don Gazette.” 


+ By 8. Geo. 2. c. 16. ſ. 11. © Every conſtable or officer 
* to whom notice ſhall be given as aforeſaid, and every con- 
& ftable of the hundred, and every conſtable, bortholder, 
& headborough, or tithingman, of any town, pariſh, vil- 
„ lage; hamlet, or tithing within the hundred, or the fran- 
de chiſes within the precinct thereof, wherein ſuch robbery 
« ſhall happen, ſhall with che utmoſt expedition make 
and cauſe to be made freſh ſuit, and hue and cry after the 
e felon or felons, on pain of forfeiting five pounds.” 


+ But by Geo. 2. C. 16. f. 12. No action, ſuit, or in- 
formation, ſhall be brought unleſs within fix months 
next after the matter or thing done; in which action an 
© znhabitarit of any hundred may be a witneſs,” 


+ By 22. Geo. 2. c. 24. no perſon whatever ſhall recover, 
againſt any hundred more than 2007. unleſs the perſon ſo 
robbed ſhall at the time of the robbery be together in com- 
pany, and be in number two at leaſt, to atteſt the truth of 
the ſame; nor by 30. Geo. 2. c. 3. and 4. Geo. 3. c. 2. f. 118. 
unleſs three perſons be preſent, if the plaintiff is receiver of 
the land-tax. 


ARRESTS of offenders by private perſons permitted by law, 
are either, By their own authority; or, By a warrant from 
a juſtice of peace. 


Arreſts of this kind by their own — are either, In 
_ of treaſon or felony ; or, In reſpect of inferior of- 
ENCES, 


Arreſts of this kind in reſpect of Treaſon or Felony, 
are either, For the ſuſpicion of ſuch crimes already done, 
or ſuppoſed to have been done; or, To prevent their being 
done. | 


As to ſuch arreſts for ſuch ſuſpicion, I ſhall endeavout 
to ſhew, 


1. What are ſufficient cauſes of ſuſpicion. 
2. By whom the perſon arreſted muſt be ſuſpected. 
3. Whether 


\cther 
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3. Whetherany ſuch cauſe will juſtify an arreſt, where no 
treaſon or felony at all hath been commutted, or dangerous 
wound given. 


4. In what manner an arreſt for ſuch ſuſpicion is to be 
juſtified in pleading, 


$-4. 8. As to the firſt particular, viz. What are ſuffi- 
cient cauſes of ſuſpicion, 1 ſhall take notice of ſome of the 
principal of them, wliich are generally agreed to juſtify the 
arreſt of an innocent perſon for felony. 


" $48. 9. Fs, The common (a) fame of the country. (a) 2. H. 7. 


But it (5) ſeems, that it ought to appear upon evidence, in 13. 


an action brought for ſuch an arreſt, that ſuch fame had ſome 8 _ * 
probable ground. | | 5. H. 5. 4, f. 
11. E. 4. 44 Dyer 236. Bridg. 62. 7. E. 4. 20. Summary gt. Keilw. 81. Pul- 
ton 13. (4) 2. Inſt. 52. Crom. 98, 99. S. P. C. 97. Bratton 143. and fee the 
caſe of Ledwich v. Catchpole, Cald. 291. 

Seck. 10. SECONDLY, The (c) living a vagrant, idle, and ( ** 4.20. 
diſorderly life, without having any viſible means to ſupport 8 —— 5 
a Pulton 13. 


$22. 11. THIRDLY, The being in (d) company with (d) 7. E. 4. 
one known to be an offender, at the time of the offence ; or Keilw LY 
e) generally at other times keeping company with perſons Pulton =} 25 
of ſcandalous reputations. Summary 91. 
(e) 2. Inſt. 52. Crom. 98. 


Sell. 12. FOURTHLY, The being found in ſuch cir- 
cumſtances as induce a ſtrong preſumption of guilt; as (F) (f) 12. E. 4. 
coming out of a houſe wherein murder has been com- 4 
mitted, with a bloody knife in one's hand; or being 22. Co. 1 
found in (g) poſſeſſion of any part of goods ſtolen, with- (8) 7. E. 4. 
out being able to give a probable account of coming honeſtly ERH. . 


by them. C. Jac. 190. 
Pulton 36. Summary 91. Moor 600. 


delt. 13. Firrnrv, The behaving one's ſelf in ſuch 
manner as betrays a conſciouſneſs of guilt; as (5) where (5) Crom. gs, 
a man being charged with a treaſon or felony, ſays no- Cor. 2 
thing to it, but ſeems tacitly by his filence to own him- 
elf guilty : or where a man accuſed of any ſuch crime, 
— hearing that a warrant is taken out againſt him, doth 
abſcond. | 


Set. 14. SIXTHLY, The being (i) purſued by an HUE (5). 29. El. 
AND CRY. $71. 


29. E. 3. 39. 
F. Treſ. 252. 3 H. 7. bY 21. H. 7 28. Summary 91. 
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As to the ſecond particular, viz. By whom the perſon 
mult be ſuſpected upon ſuch an arreſt for ſuſpicion, 


(a) 10. H. 2. Sg. 1 5. It ſeems to be (a) agreed, that the law bath ſo 


. Hale 29%. tender a regard to the liberty and reputation of every perſon, 


H. „. 15. that no cauſes of ſuſpicion whatſoever, let the number and 
2. H. . 15 e . 
7. Kd. 3. 20. probability of them be ever ſo great, will juſtify the arreſt of 
20. E. 4. 6. an innocent man, by one who is not himſelf induced by 
17. E. 4. . them to ſuſpect him to be guilty, whether he make ſuch ar- 


„ en! : g 
3 he reſt of his own head, or in obedience: to the commands of z 


17 E. 4, . private perſon, or even of a conſtable (5). 


*(5) It appears to be decided by the caſe of Sam! v. Payne and others, on a motion 
for a new trial in Eafier Term, 25. Geo. 3. that conſtables and their aſſiſtants are juſ. 
tified in arreſting a man upon a given charge of felony, even although the goods charged 
to have becn ſtolen are not found by them upon the {earch- warrant, and the jury find 
that no felony was committed. The ffridt rule of law, © that if a felony has af 
been committed, any man upon reaſonable probable grounds of ſuſpicion may juftity 
„ apprchending the faſpected perſon to carry him before a magittrate, but that if no 
© fclony has been commured, the apprehenſion of a perſon cannot be juſtified by any 
„% body,” was conſidered as tnconventent and narrow ; becauſe if a man charge another 
with felony, and require an officer to take lum into cuſtody and carry him before a 
magiſtrate, it would be moſt miſchievous that the officer ſhould be bound firſt to try, 
and, at his peril, excrciſe his judgment on the truth of the charge, He that makes the 
charge mould alone be anſwerable. The officer does his duty in carrying the acculed 
before à magiſtrate, who is authorifed to examine and commit er diſcharge, The au- 
thoritics cited were, Ward's caſe, Clayton 44. pl. 76. 2. Hale 84. 89. 91. 2. Haw: 
Kkins, c. 12. and 13. But the lcarned reporter adds, that none of them come up to the 
preſent caſe; and that it is therefore the firſt determination of the point, Douglas 359, 
362. B. R. Eaſt. 23. Geo. 3. and in the cafe of Ledwick and Catchpole, it was de- 
cided that a conſtable or other peace-oftcer may juſtify an arreſt for felony on probable 
evidence that a felony has been actually committed, although no pyftive charge be 
made, Caldecot's Cafes 291. 


As to the third particular, viz. Whether any ſuch cauſe 
of ſuſpicion will juſtify an arreſt where no treaſon or fe- 
lony at all hath been committed, or dangerous wound 
given. 


(c) 2. Inſt. 173. See. 16. It is holden in ſome (c) books, that none of 
C. Jac. 194. the above-mentioned cauſes will, in any caſe, juſtify the ar- 
2. Hale 75 reſting 2 man for the ſuſpicion of a crime, where in truth 


5 no fuch crime hath been committed either by him or any 


27. H. 8. 23. Other perſon whatſoever. But howſoever this rule may il 


8. K. 4. 3. general be true, it ſeems very hardly maintainable in the cale 
1 Faſt. 118- of an arreſt of an innocent perſon upon a nu AND ca 
5 8 levied againſt him, in ſuch a place where his character is un. 
2. R. A. 559. known, and with ſuch other circumſtances, that the people 
Doug. 360. Of the county have no reaſon to preſume it groundleſs ; tot 
in ſuch cales, it would be a great inconvenience to diſcou- 

rage perſons from following a hue and cry with that vigout 

and 833 which the law expects and tlie public good 

| requires 
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requires, by making them liable to an action if it ſhould in 

the event prove to have been levied without ſufficient cauſe, 

which they cannot take time to examine without delaying 

their purſuit: And fince the perſon injured by ſuch an ill- 

grounded hue and cry has a good action againſt him that 

raiſed it, there ſeems to be no neceſſity that he ſhould alſo 

haye a remedy againſt another. And this opinion ſeems to | 

be the more plauſible, for that among the (a) books (b) (a) 29. E. 3. 

cited to maintain the contrary, (c) that which alone doth „. 39: Y 

directly affirm it, ſeems to go upon an argument manifeſtly H. +: © 4+ 

inconcluſive ; for it ſays, that an hue and cry is not a ſüf- (4 „ 

ficient authority to arreſt a man unleſs a felony be done, (c) 5. H. 5. c. f. 

becauſe the words of the ſtatute of /Ye/min/ter the firſt, c. . 

are, that all men ſhall be ready upon hue and cry to arreſt 

« felons,” but where no felony is done, there can be no 

felon, Kc. To this it may be replied, that this argu- 

ment, if it prove any thing, proves that none but felons ean 

be arreſted on a HUE AND CRY, which ſeenis to be mani- 

feſtly falle ; for it is agreed by all the books, that if a felony 

be actually committed, an innocent perſon, on whom a (4) Now by 

EVE AND CRY for it is levied, may [awfully be arreſted : 7- Geo. 2. c. 

Alſo there ſeems to be no doubt, but that he who barely 24 22 allault 
, | i with intent to 

attempts to rob a man, or who dangerouſly wounds him, rob is felony. 

may ſafely be puriued and taken by a HUE AND CRY, Vide Book 1. 

and yet there is no pretence to call ſuch a perſon a fe- p. 148. 


lon (4). 


Jet. 17. And if it be granted lawful to arreſt a man on 
a HVE AND CRY where no felony hath been committed; 
from the like grounds it ſeems allo to follow, that it is law- 
ful to arreſt a man on the warrant of a juſtice of peace, where 
no felony hath been committed. But this point ſhall be more 
fully conſidered in the next chapter. | 


As to the fourth particular, e.. In what manner an ar- 
reſt for ſuch ſuſpicion is to be juſtified in pleading. 


$2, 18. It ſcenis to be certain, that whoever would juſ- 
tify the arreſt of an innocent perſon by reaton of any ſuch 
ſuſpicion, muſt not only ſhew that he ſuſpected the party (e) (e) Ante ſect. 
himſelf, but muſt alſo tet forth the (/) cauſe which induced 15. 
him to have ſuch a ſuſpicion, that it may appear to the (/ 2. Inſt. 52. 
Court to have been a ſufficient ground for his proceeding (g). wing 0 
Allo it ſeems (+) certain, that regularly he ought expreſsly to 42") _ #2 
ſhew, that the very lame crime for which he made the arreſt, Bridgman 62. 


was actually committed. Put (i) if a man have ſeveral cauſes 2: 1 78. 
| 7. H. 4. 33. 
% But by 24. Geo. 2. c. 44. officers are now admitted to plead the general iſſue and 
ty give the ſpecial matter in evidence. % 8. E. 4. 3. 27. H. 8. 23. C. Jac. 194. 
Finch 340. {i} 7. K. 4. 25. 2. Hale 81. 17. E. 4. 5. Eridgman 62. Finch 394. 


4 H. 7. 1, 2. 
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(a) 10. E. 4. 
17. 


75) 9. E. 4. 
26 


See .. e. 
60. 23. 


(c) Pop. 12, 13. 
Owen 98. 
Moor 284. 

2. Hale 88. 


(d) See B. 1. 
c. 63. ſect. 13, 
14. 17. 


(e) Latch. 173. 
Vide the caſe 
of the Qucen 
V. Toles 
Ld. Ray.1296. 
Þ H. 7. 18. 
opham 208. 
2. Hale 89. 


Qu: 4. H. 7. 
1. 2. 
$. H. 7. 5. 
2. Inſt. 52. 

1. Jon. 249. 


. Car. 234. 
2. R. Ab. £46. 


Crom. 147. 
14 H. 8, 16. 
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of ſuch ſuſpicion, he is not bound to inſiſt upon ſome one of 
them only, but may alledge them all, for that the replication 
de ſon tort demeſne anſwers the whole ; as (a) where a man 
arreſts another, who is actually guilty of the crime for which 
he is arreſted, it ſeems that he needs not, in juſtifying it, ſet 
forth any ſpecial cauſe of his ſuſpicion, but may fay in gene. 
ral, that the party feloniouſly did ſuch a fact, for which he 
arreſted him, &c. 


Se. 19. As to the arreſting of offenders by private per. 
ſons of their own authority, permitted by law & the pre- 
vention of treaſon or felony only intended to be done; it () 
feems, that any one may lawfully lay hold on another, 
whom he ſhall fee upon the point of committing a treaſon 
or felony, or doing any act which would manifeſtly endanger 
the life of another, and may detain him ſo long till it may 
reaſonably be preſumed that he hath changed his purpoſe, 
And upon this ground it (c) ſeemeth to be the better opinion, 
that not only a conſtable, but any private perſon, who ſhall 
ſee another expoſe an infant in the ſtreet, and refuſe to take 
it away, may lawfully apprehend and detain him till he ſhall 
conſent to take care of it. 


Sect. 20. As to the arreſt of offenders by private perſons 
of their own authority permitted by law for znferi 
offences; it (d) ſeems clear, that regularly no private perſon 
can of his own authority arreſt another for a bare breach of 
the peace after it is over; for if an officer cannot juſtify ſuch 
an arreſt without a warrant from a magiſtrate, ſurely d for- 
tiori a private perſon cannot. Yet it is holden by (e) ſome, 
that any private perſon may lawfully arreſt a ſuſpicious 
night-walker, and detain him till he make it appear that he i 
a perſon of good reputation. Alſo it hath been (f) adjudged, 
that any one may apprehend a common notorious cheat go- 
ing about the country with falſe dice, and being actual! 
caught playing with them, in order to have him beſore a juſtice 
of peace; for the public good requires the utmoſt diſcourage- 
ment of all ſuch perſons; and the reſtraining of private per- 
ſons from arreſting them without a warrant from a magiſ- 
trate, would often give them an opportunity of eſcaping. 
And from the reaſon of this caſe it — to follow, that tis 
arreſt of any other offenders by private perſons, for offence 
in like manner ſcandalous and prejudicial to the public, may 
be juſtified. 


Sect. 21. As to arreſts of ſuch offenders by private 
perſons having a warrant from a juſtice of peace permit- 


ted 


Ch. 12. Or ARRESTS By PRIVATE PERSONS. 65t 


ted by law, there is no doubt but that where the law But the wars 

authoriſes juſtices of peace to direct their warrants to ſuch ant * ol 
rſons, it doth implicitly authoriſe the execution of them "i Rs NE 
y them. 5 I ; 5 do grant one, 

it is ſaid, will not juſtify any one in the execution of it. Strange 1002. 

As to the THIRD GENERAL POINT of this chapter, vis, | 

jn what caſes the arreſts of offenders by private perſons. 

are rewarded by law, I ſhall give a ſhort account of the 

ſtatutes concerning this matter, in relation To robbers in 

highways To counterfeiters and clippers of the coin To 

ſhoplifters and other offenders of like nature — To burglars 

and felonious breakers of houſes—To offenders on the 

black act To diſcharging the hundred—To ſtealing ſheep, 

&,—To felons convict To ſmugglers ;—and To het? 

booters, 


Sect. 22. AND FIRST, As to robbers in high-ways. By 
4. & 5. Will. & Mary, c. 8. Whoever ſhall apprehend 
« and take one or more thief or robber in any highway 
« or road in England or Wales, and proſecute him or them 
« till he or they be convicted of any robbery committed 
in or upon any highway (1), paſſage, field or open place, (1) By 6. Ges, 
i ſhall receive from the ſheriff of the county where ſuch 1. c. a3. ſect. 8. 
e robbery and conviction ſhall be, without paying any fee the ſtreets of 
« for the ſame, for every ſuch offender ſo convicted FORTY COIs 
« poUNDS within one month after ſuch conviction and de- and other ci- 
% mand thereof made, by tendering 4 certificate to the ſaid. ties, towns and 
„ ſheriff under the hand or hands of the judge or juſtices Places ſhall be 
before whom ſuch felon or felons ſhall be convicted; wrap Began 
« and in caſe any diſpute ſhall ariſe between the perſons ſa digkwayy to 
* apprehending any the ſaid thieves and robbers touch- all intents and 
« ing their right to the ſaid reward, the ſaid judge or juſ- purpoſes, _ 
« tices ſo reſpectively certifying, ſhall by their ſaid certifi- Hun _ = 
* cate direct and appoint the ſaid reward to be paid in ſuch — * 
ſhares and proportions as to them ſhall ſeem juſt and rea- this act. 
“ ſonable. And if any ſuch ſheriff ſhall die or be removed 
before the expiration of one month after ſuch conviction Reward for 
and demand made, the next ſheriff ſhall pay the ſame with- apprehending 
* in one month after demand and certificate braught aa 
© aforeſaid : And the ſheriff making default in paying the 


* ſaid ſum, ſhall forfeit double as much.” 


dect. 23. By 4. & ß. Will. & Mary, c. 8. “ If any Gratuity in 
4 perſon Thall be killed by any ſuch robber in endeavouring ta caſe of deaths, 
* apprehend, or making purſuit after him, the executors or 
* adminiſtrators, &c. of ſuch perſon ſhall receive forty pounds 
« from the ſheriff, &c. upon certificate delivered under the 
hands and ſeals of the judge or juſtices of aſſize for the 
county where the fact was done, or the two next juſtices 
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(a) Vide Bk. 
1. ch. 17. ſect. 


©4. 

(4)Vide Bk.1. 
ch. 18. ſect 4. 
(c) Vide Bk. 
1. page 71, & 
722 
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of the peace, of ſuch perſon being ſo killed, which cert. 
«cate the ſaid judge, or juſtices, upon ſufficient proof be. 
© fore them made, are immediately required to give without 
« fee or reward.” Gadd 


Seft. 24. By 4. & 5. Will. & Mary c. 8. © Every per- 
« ſon who ſhall ſo take, apprehend, proſecute, or convig 
« ſuch robber as aforeſaid, 1hall have, as a farther reward, 
“ the horſe, furniture, and arms, money and other goods 
« of ſuch robber, that {hall be taken with him; any their 
« Majeſties right or title, bodies politic or coporate, or the 
« right or title thereunta of the lord of any manor or fran- 
« chiſe, or of him or them lending or letting the ſame 
“ to hire to any ſuch robber notwithſtanding : Provided 
<& that this ſhall! not be extended to take away the right of 
& any perſon to ſuch horſes, furniture and arms, money or 
„other goods, from whom the ſame were before feloni- 
66 ouſly taken.” r . 1 IIS (7 


Seck. 25. SECONDLY, As to caunterfeiters and clippers of 
the coin. By 6. & 7. Will. 3. c. 17. Whoever ſhall appre- 
hend any perſon who ſhall counterfeit any of the cur- 
« rent coin of this realm, or for lucre clip, waſh, file, or 
« otherwiſe diminiſh the ſame, or ſhall cauſe to be brought 
„ into the kingdom any clipt, falſe, or counterfeit coin, 
% and proſecute ſuch perſon to conviction, ſhall have from 
& the Rerik of the county where fuch conviction ſhall be, 
* FORTY POUNDS upon the judge's certificate, &c,” , 


+ By 15. Geo. 2. c. 28. ſ. 7. (for preventing the coun- 


terfeiting the coin) + Whoever thall apprehend any perſon 
« or perſons who have committed any of the offences hereby 
„ made high treaſon (a) or tclony (5), or who ſhall have 
e made or counterſeited any of the copper money as men- 
« tioned in the act (c), and thall proſccute ſuch offenders 
« until he ſhe or they ſhall be thereof convicted, ſuch 
« proſecutor and proſecutors ſhall have and receivg from the 
„ ſheriff or ſheriffs of the county or city where ſuch con- 
„ yiction ſhall be made, for every tuch offender ſo convicted 
« of treafon or felony, the ſun of forty pounds; and for 
« every perſon fo convicted of counterfeiting any of the 
% copper-money, the ſum of ten pounds, without paying 
« any fee for the fame, within one monrh after ſuch con- 
« yiction and demand thereof made upon the judge's certt- 
« ficate, &c.” 88 
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« thop, warehouſe, coach-houſe, or ſtable, privately and fe- 
„ Jonioutly fleal any goqds, wares, or merchandizes, of the 
« yalue of 5s. (though ſuch ſhop, &c. were not broken, and 
though no perſon were in ſuch ſhop, &c.) or ſhall aſſiſt, N. B. 17 
« hire, or command any perſon to commit ſuch offence, horſe be * 
« ſhall have a certificate thereof gratis from the judge or juſ- out of the ſta- 
« tices, expreſſing the parith or place where ſuch felony was ble or «ter 
„committed; and if any diſpute ſhall happen about the curtelage in 
right to ſuch certificate, the judge or juſtices ſhall direct 8 0 
« and appoint the ſaid certificate into ſo many ſhares, to be f in 2 —. 
divided among the perſons herein concerned, as to the time, it is J. 
« ſaid judge, &c. ſhall ſeem reaſonable, (2) which certifi- ceny from be 
« cate (betore any benefit has been made of it) may be once _ — 
aſſigned over, and no more, and the original proprietor er . 
or aflignee ſhall by virtue thereof be diſcharged from all an offender in 
« pariſh and. ward offices, within the pariſh or ward where- horſc-ſteal- 
« in the felony was committed; and the ſaid certificate 57 ü ee 
© ſhall be enrolled by the clerk of the peace of the county YT —— ard. 
2 a - prac- 
« for the fee of one ſhilling: And in cafe any perſon hap- tice is to make 
pen to be flain by any ſuch felons by endeavouring to the proſecutor 


„ apprehend them, his executors, &c. ſhall have the like re- or perſon 10 
© ward, &c.“ nom the ver- 

1 ii cate is given 
p2y a proportionate ſhare of its value to the other witneſſes produced on he part of the 
Crown, 


Seck. 27. FouRTHLY, As to burglars and felonious Hou ebreak- 

breakers of houſes. By 5. Ann, c. 31. Every perſon who “*. 

„ ſhall take any one guilty of burglary, or the felonious 
breaking and entering any houſe in the day-time, and 

* proſecute them to conviction, ſhall receive, above the re- 

„ward given by the above-mentioned ſtatute of 10. and 

K 11, Will. 3. the ſum of 407. within one month after ſuch 

„ conviction ;”* concerning which the fame rules in effect 

are preſcribed, as are provided by the above-mentioned ſta- 

tute of 4. and 5. Will. and Mary, c. 8. concerning the re- 

ward of 400. to of paid ta thoſe who ſhall apprehend a high- 

wayman. | F | 


+ Set. 28. FiFTHLY, As to offenders on the black &. offenders on 
By 9. Geo. 1. e. 22.1. 12, If ny perſon or perſons ſhall the black act. 
* apprehend or cauſe to be convicted, any of the offenders 
mentioned in the act, and ſhall be killed, or wounded fo as 
to loſe an eye, or the ule of any limb, in apprehending or 
* ſecuring, or endeavouring to apprehend or ſecure any of 
* the ſaid offenders, upon proof thereof made at the general 


quarter ſeſſions of the peace for the county or place where By 10. hag 2. 
c. 32. ſect. 4. 
all the proviſions of this act,“ for making ſatis faction and amends, and wake 3 


rageinent of perſons to apprehend offenders,“ are extended ta the deſtroye rs of ſea- 
haabs, Ke. cutting hopbinus z and letting fire to coal-Ppits. Vide 8 p. 199. 233. 2244 
le 


4 


168 


Reward for 
diſcharging 
the hundred. 


Stealing cat- 
tle. 


Or ARRESTS ny PRIVATE PERSONS. Bk. 2 


« the offence was or ſhall be committed, or the party killed, 
& or receive ſuch wound, by the perſon or perſons 15 appre- 
„ hending and cauſing the ſaid offender to be convicted, or 
© the perſon or perſons ſo wounded, or the executors or ad- 
« miniſtrators of the party killed, the juſtices of the ſaid ſeſſions 
« ſhall give a certificate thereof to ſuch perſon or perſons ſo 
« wounded, or to the executors or adminiſtrators of the party 
„ ſo killed, by which he or they ſhall be entitled to receive of 
« the ſheriff of the ſaid county the ſum of 50. to be allow. 
« ed the ſaid ſheriff in paſſing his accounts in the Exche- 
ce quer; which ſum of 5o/. the ſaid ſheriff is hereby re- 
« quired to pay within thirty days from the day on which 

os ſaid certificate ſhall be produced and ſhewn to him, 
ce under the penalty of forfeiting the ſum of 101. to the ſaid 
« perſon or perſons to whom ſuch certificate is given; for 
« which ſum of 10. as well as the ſaid ſum of 5o/. ſuch per- 
*« ſon may bring an action upon the caſe againſt the ſheriff, 
& as for money had and received to his or their ule.” 


+ Set, 29. SIXTHLY, As to diſcharging the hundred 
upon HUE AND CRY. By 8. Geo. 2. c. 16. ſ. 9. Who- 
« ever ſhall apprehend ſuch felon or felons, as deſcribed 
6“ by, and within the time limited in, the act, whereby the 
«© hundred is actually diſcharged, ſhall on due proof thereof 
« upon oath before two juſtices, be entitled to a reward 
« of 10/.” ; | 


+ Set. 30. SEVENTHLY, As to flealing ſheep or other 
cattle. By 14. Geo. 2 c. 6. explained by 15. Geo. 2. c. 34. 
« All and every perſon and perſons who thall apprehend and 
Ce proſecute to conviction, any offender or offenders guilty 
« of any of the offences mentioned in theſe acts, ſhall have 
e the ſum of ten pounds, to be paid within one month after 


„ ſuch conviction, by the ſheriff where the offence was com- 


Reward for 
apprehending 
thoſe who re- 
tu n from 
tranſporta- 
tion. 


« mitted, without any deduction wharſoever, he or they 
© tendering a certificate, ſigned by the judge, before the end 
« of the ſeſſions or aſſizes, — ſuch conviction, and 
« where the offence was committed, and that ſuch offender 
« was apprehended and proſecuted by the perſon or perſons 
« claiming the ſaid reward; and on default of payment 
„% within one month, the ſheriff ſhall forfeit double the ſum 
to the party or his repreſentatives.” 


+ Sed?. 31. EGHTHLY, As to felons convict. By 
16. Geo. 2. c. 15. 8. Geo. 3. c. 15. 24. Geo. 3. c. 56. and 
25. Geo. 3. c. 46. Whoever ſhall diſcover, apprehend, 
« and proſecute to conviction of felony without benefit of 
«clergy, any felon or other offender ordered for tranſpor- 
« tation, or who ſhall have agreed to tranſport himſelf, w_ 

„ tha 
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« ſhall be afterwards found at large in Great Britain, with4 
« out ſome lawful excuſe, before the expiration of his or 
« their term, ſhall be intitled to a reward of 20/. for every 
« ſuch offender ſo convicted as aforeſaid, and ſhall have the 
like certificate and like payments as any perſon may be 
« intitled to for apprehending, proſecuting,'and — 0 
« of highwaymen (2).“ N | 


2) Vide 
upra, 
ſection 22. 


I Se. 32. NI x THL, As to ſmugglers. By 19. Geo. 2. Reward for 
c. 34. ſ. 6. © If any officer or officers of his Majeſty's apprehending 
revenue, or other perſons being employed in the ſeizing, 8 
conveying or ſecuring any wool, or other goods forfeited , 8. lcct. 
on account of their being prohibited or accuſtomed goods, 8. 

or on account af the duties chargeable thereon not having 9. Geo. 2. c. 
been paid or ſecured, or by virtue of any law made to 33. ſeck. 16 
prevent the exportation of wool or other goods, or in en- 

« deavouring to apprehend any offender againſt this act, ſhall 

« be beat, wounded, ET or killed, by any offender 

* againſt this act, or the ſaid wool or other goods fo ſeized 

« ſhall be reſcued by perſons ſo armed as the act deſcribes; 

in all ſuch caſes 2— the inhabitants of every rape 

& or lath, in ſuch counties as are divided into . or laths, 

and in every other county the inhabitants of every hun- 

% dred where * facts ſhall be committed, in England, ſhall 

% make full ſatisfaction and amends for all the damages 

„ which ſuch officers or perſons ſhall reſpectively ſuffer by 

* ſuch beating, wounding and maiming reſpectively, and 

by the loſs of ſuch goods ſo ſeized and reſcued ; and ſhall 

* alſo pay the ſum of 100/. for each perſon ſo killed, to the 

« executors or adminiſtrators of ſuch officer or other per- . 

* ſons ſo killed as aforefaid ; and ſuch reſpective offi- e 
cers and other perſons, and their executors or adminiſtra- jn yn 

* tors, ſhall be, and are hereby enabled to ſue for and re- ſect. 3. 
cover ſuch their damages, ſo as the ſum to be recovered 

for any ſuch beating, wounding, or maiming, ſhall not 

exceed 40/. nor for the loſs of the goods 200. againſt the 
inhabitants of the ſaid rape or lath in ſuch counties as are 

divided into rapes and laths, and in every other county 


© the inhabitants of every hundred, who by this act ſhall be 


made liable to anſwer all or any part thereof.” Notice 

of the offence muſt be given to two or more inhabitants Theſe da- 
near to the place where it happens; and, within eight days, mages are to 
the party muſt declare, by examination upon oath, before a — _ MN 
Juſtice of the peace, whether he knows the offender, purſuant 4045 nh 
to the directions of 8. Geo. 2.; and if the offender be ap- and levied as 
prehended and convicted within ſix months, no ſatisfaction by 3. Geo. 2. 
mall be made. en 


+ Se. 


170. 


2 Vide the 
econd ſec̃t ion 
of the act re- 
cited, Bk. 1. 


ch. 58. app. 6. 
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+ Sed. 33. By 19. Geo. 2. c. 34. f. 10. All and every perſon 
and perſons who ſhall apprchend and take, or diſcover ſo 
that he may be taken, any perſon in England who ſhall 
have been advertited in the manner the act directs, and 
Mall not have ſurrendered him or themſelves within the 
jorty days (a), and cauſe him to be brought before the lord 
chief juſtice of the King's bench, or before any one of 


the juſtices of the faid court, or any one of his Majeſty's 


juſtices of the peace for London or Middleſex (who is here- 
by required to commit ſuch perſon to the priſon, of New- 
Ar tor ſuch felony ), ſhall have and receive, for every ſuch 
perſon who ſhall be ſo apprehended, the ſum of 5090/7. to 
be paid within one month after execution ſhall be award. 
ed againtt fuch offender ſo apprehended and committed ag 
aforetaid by the commiſſioners of the cuſtoms or exciſe re- 
{pe&ively, who are hereby required to receive the applica- 
tions of all ſuch who are concerned in ſuch diſcovering 
or apprchending ſuch offender, and determine who are 
entitled to the laid reward, and their reſpective ſhares and 
proportions thereof; and the ſame ſhall be divided amongſt 
ſuch perſons as aforeſaid, in ſuch ſhares and proportions 
as to the ſaid commiſſioners reſpectively, or to the major 
part of them ſhall ſeem reaſonable.“ | 


+ Sect. 34. And it is alſo further enacted, “That if any 
ſuch offender againſt whom no fuch order of council ſhal! 
have been made, thall himſelf fo diſcover or apprehend 
any other offender, againſt whom ſuch order thall have 
been made, he ſhall be diſcharged and acquitted of ſuch 
his own offence, and all other the like offences then be- 
fore committed, and for which no proſecution ſhall have 
been then commenced, and ſhall alſo have his ſhare of the 


reward.“ 


+ Se, 38. And it is further enacted, © That if any 
perſon or perſons ſhall happen to loſe a limb, or an eye, ar 
be otherwiſe grievouſly maimed or waunded in the appre- 
hending or endeavouring to apprehend, or making purfuit 
after ſach offender or offenders, all and every perſon or 
perſons ſo wounded and maimed as aforeſaid, ſhall upon 
application to the commiſſioners of the cuſtoms or exciſe 
reſpectively as aforeſaid, have and receive the ſum of fifty 
pounds, over and above any other reward that he or they 
may be intitled to as an apprehender by virtue of this act; 
and in caſe any perſon or perfons ſhall happen to be killed 
in the tab ing or e enen © or endeavouring to appre- 
hend, or in making purſuit after any ſuch offender or of- 


fenders, that then the exccutors or adminiſtrators of ſuch 


perſon or perſons 40 killed as aforeſaid upon application 
n o 
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« to the commiſſioners as aforeſaid, and laying ſufficient 
« proof before them of ſuch perſon being killed as aforeſaid, 
6 mall have and receive the ſum of one hundred pounds. 
« All which rewards before mentioned ſhall be paid to the 
« ſeveral and reſpectiye perions who ſhall become intitled 
« thereto as aforeſaid, by the receiyer-general of the cuſtoms, 
« gr caſhier of the exciſe reſpectively, upon an order direct- 
« ed to them for that purpoſe by the commiſſioners of the 
« cuſtoms or exciſe.“ | 


+ Seti. 36. And it is further enacted by the ſaid ſtatute, 
par. 11. © That if any of the ſaid offender or offenders in 
„England, at any time before order in council made as by 


« the act is directed a), ſhall diſcover two or more accom- (a) Vide the 


thy b a ſecond ſection 
« plices therein to the commiſſioners of the cuſtoms or ex of the act re- 


« ciſe reſpectively, and apprehend them, or cauſe them to be cited Bk. 1. 
« apprehended, fo as they, or two of them at leaſt, may be c. 58. app. 7, 
brought to juſtice, and convicted of ſuch offence, he or ſect. 2. 

« they ſhall have and receive fifty pounds for every offender, 

e and ſhall be clearly acquitted and diſcharged of his her 

6e or their offence, and all other the like offences before 

« committed for which no proſecutien ſhall have been then 

KF commenced.” | 


+ Seck. 37. TENTHLY, As to taking money to help per- Reward for 


ſons to ſtolen goods. By 6. Geo. 1. c. 23. ſ. 9. & 10. 7 


* Whoever ſhall diſcover, apprehend, and proſecute to con- cſt-bootersy 
e viction of felony without benefit of clergy, any perſon or | 

“ perſons for the ſaid offence of taking money or other re- 

ward directly or indirectly to help any perſon to their By 2 «. Geo, 3, 
„ ſtolen goods (ſuch offender not having apprehended the <- 57-whoever 
* felon who ſtole the ſame, and brought him or her to trial | — ee 

* for the ſame, and given evidence againſt him or her as re- ferfeiter of 

* quired by law), ſhall be intitled to a reward of fifty pounds lottery tickets 
“for every ſuch offender ſo conyiRed as aforeſaid, and ſhall is intitled to 

* have a like certificate, and like payments made without fee * w_—_ - 
* or reward, as any perſon may be intitled unto for appre- gy = ; 
* hending and convicting highwaymen.”? | ſeckion i = 


+ Set. 38. And by 6. Geo. 1. e. 23. ſ. 9.“ All certificates On 
« ſigned upon Selen for 88 ſhall be ſigned and — M 
* — without any deduction, fee, or reward, excepting any without fee. 
ſum not exceeding five ſhillings tor the writing and draw 
ing thereof, upon pain of forfeiting the ſum of forty pounds 
** to the uſe of the perſon intitled to the certificate on the ac- 
gount of which ſuch fee or reward was taken as aforeſaid.” 
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CHAPTER TUT THIRTEENTH. 


oF 
ARRESTS 


BY 


PUBLICK OFFICERS. 


RRESTS of offenders by publick officers, are either by 
virtue of proceſs from {ome.court of record, or with. 
out ſuch proceſs. | 


Arreſts of this kind by virtue of ſuch proceſs, ſhall be con- 
ſidered hereafter in thcir proper place. | 


Arreſts by publick officers without ſuch proceſs, are either, 
1. By watchmen. 2. By conſtables. 3. By bailiffs of towns; 
or, 4. By juſtices of peace. | | 


Scar. 1. But before I conſider the nature of each of theſe 
in particular, I ſhall take it for granted, that wherever an 
ſuch arreſt may be juſtified by a private perſon, in every ſuc 
caſe d fortiori 1t may be juſtified by any ſuch officer. 


As to ARRESTS by watchmen, I ſhall firſt premiſe in what 
manner watch is to be kept in every town, and then ſhall 
ſhew the power of the watchmen. | 


Sef. 2. AND FIRST, As to the keeping watch in every 
town, it is enaQted by the /atute of Hinchefter, c. 4. That 
« from thenceforth all towns be kept as it had been uſed in 
times paſſed, that is, to wit, from the day of Aſcenſion unto, 
« the day of St. Michael, in every city fix men ſhall keep at 
« every gate, in every borough twelve men, in every town 
6 fix or four, according to the number of inhabitants of the 
* town, and ſhall watch the town continually all night, 
« from the ſun-ſetting to the ſun-riſing.” ““? 


Se. 3. And it is farther enacted by 5. Hen. 4. c. 3. 
That the watch to be made upon the ſea-coaſts through 
& the realm, ſhall be made by the number of the people in 
the places, and in manner and form, as they were wont to 
* be made in times paſt, and that in the ſame caſe the /a- 
* tute of Wincheſter be obſerved and kept; and that in the 


© commuſions 


= 


3 
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« commiſhons of the peace this article be put in, that the 
« juſtices of peace have power thereof to make enquiry in 
« their ſeſſions from time to time, and to punith them which 
© be found in default after the tenor of the ſaid ſtatute,” 


Sea. 4. It hath been reſolved, that a ſtranger who is not a 
an inhabitant of a town (a) cannot be compelled by virtue (a) C. Eliz. 
of the ſaid flatute of Wincheſter to keep watch in it. But it 
ſeems to be agreed, that every inhabitant is bound to keep it 
in his turn, or to (5) find another ſufficient perſon to keep it 7 —_ 
for him; from whence it follows, that he is indictable for a g 
refuſal: But it is (e) not agreed, that he may be committed (c) C. Eliz. 
by the conſtable till he conſent to do his duty. 204. 


Sef. 5. As to the power of watchmen, it is farther 2. Hale 96. 98. 
enacted by the ſaid fatute of Wincheſter, c. 4. That if any 
« ſtranger do paſs by the watch, he ſhall be arreſted until 
„ morning. And if no ſuſpicion be found, he ſhall go 
„ quit; and if they find cauſe of ſuſpicion, they ſhall forth- 
„with deliver him to the ſheriff (1), and the ſheriff may (1) That is 
« receive him without damage, and ſhall keep him ſafely tothe common 
« until he be acquitted in due manner. And if they will 8% 
„ not obey the arreſt, they ſhall levy hue and cry upon 
them, and ſuch as keep the town ſhall follow with hue 
« and cry with all the town and the towns near, and ſo hue 
* and cry ſhall be made from town to town, until that they 
„ be taken, and delivered to the ſheriff as before is ſaid : 
* And for the arreſtments of ſuch ſtrangers none ſhall be 
„ puniſhed,” 


Seck. 6. It is holden, that this ſtatute was made in af- p,,, 

! pham 269, 
firmance of the common law, and that every private perſon Latch. 123. 
_ by the common law arreſt any ſuſpicious night-walker, 2. Hale g7. 
and detain him till he give a good account of himſelf, as hath . 104. 
been more fully ſhewn in the precedent chapter, ſection Sn 89. 
twenty. 3 By G Ann. 
c. 3 c if a watchman be killed in apprehending a burglar, his repreſentatives are intitled 
w gol, 


As to ſuch AxRESTS by conſtables, I ſhall endeavour to 
ſhew, How far they may be juſtified by their own autho- 
rity; and, How far by virtue of a warrant from a juſtice of 


peace. 


AND FirsT, As to the juſtifying of ſuch arteſts by the 
conſtable's own authority. 


Se. 7. It ſeems difficult to find any caſe wherein a Ante (e&, 15. 

conſtable is impowered to arreſt a man for a felony com- 
mitted or attempted, in which a private perſon might not 
| | as 
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(a) z. Inſt, 
158. 
Lamb. Con- 


table, 12. 


77. E. 4. 5. a. b. 
3. H. 7. 1. a. 
2. H. 3. 16. b. 
(5) Summary 
91. 112. 

10. E. 4. 17. 6. 
2. Hale 81. 
Douglas 360. 


{c) Ch. 63. 
fect. 14. 17. 


(4) B. 1. c. 63. 
ſect. 11, 12. 


(c) Dyer 244. 
Fitz. Bar. 248. 
Crom p. 149. 

2. Keble 705. 
Dalton c. 117. 
Crom. 148. 
2. Kcble 206, 

Dalton c. 117. 
13. E. 4. 9. a. 


ſheriff by virtue of the ſame proceſs, unleſs the plainti 
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as well be juſtified in doing it: But the chief differente be- 
tween the power and duty of a conſtable and a private per- 
ſon, in reſpe& of ſuch arreſts, ſeems to be this, that the 
(a) former has the greater authority to demahid the aſſiſt. 
ance of others, and is liable to the ſeverer fine for any neg- 
le& of this kind, and has no ſure way to diſcharge himſelf 
of the arreit of any perſon apprehended by him for felony, 
(5) without bringing him before a juſtice of peace in order 
to be examined, as ſhall be more fully ſhewn inthe ſixteenth 
chapter; whereas a private perſon, having made ſuch an ar- 
reſt, needs only to deliver his priſoner into the hands of the 
conſtable. 


Sef?, 8. Rut it is ſaid, that a conſtable hath authority not 
only to arreſt thoſe whom he ſhall ſee actually engaged in 
an affray, but alfo to detain them till they find ſureties of 
the peace, as hath been more fully ſhewn in the (c) Firſt 
Book; whereas. a private perſon ſeems to have no other 
2 in a bare affray, not attended with the danger of life, 

ut only to ſtay the (4) affrayers till the heat be over, and 
then deliver them to the conſtable, and alſo to ſtop thoſe 
whom he ſhall ſee coming to join either party: But it is dif- 
ficult to find any inſtance wherein a conſtable hath any 
greater power than a private perſon over a breach of the 

ace out of his view; and it ſeems clear, that he cannot 
juſtify an arreſt for any ſuck offence, without a warrant 


from a juſtice of peace, &c. 


SECONDLY; As to the juſtifying ſuch arfeſts by conſta- 
bles, by virtue of a warrant from a juſtice of peace. 


Seck. . It ſeems (e) clear, that ſuch an arreſt -unlaw- 
fully made by a conſtable without a warrant, cannot be 
made good by a warrant taken out afterwards. Alſo it hath 
been (F) holden, that if a conſtable, after he hath atreſted 
the party by force of any ſuch warrant, ſuffer him to go at 
large, upon his promiſe to come again at ſuch a time and 
find ſureties, he cannot afterwards arreſt him by force of 
the ſame warrant. However, if the party return and put 
himſelf again under the cuſtody of the conſtable, it ſeems, 
that it may be probably argued, that the conſtable may law- 
fully detain him, and bring him before the juſtice in pur- 
ſuance of the warrant; for if a perſon taken by virtue of a 
civil proceſs, and voluntarily ſuffered by the ſheriff to eſcape, 
may afterwards upon his return to the priſon be kept 25 

ra- 

ther chuſe to take advantage of the eſcape againſt the ſheriff; 
ſurely @ ortiori upon an arreſt for a crime, in which caſe it 
x to be preſumed that the public good requires that the 
| | party 
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party be brought to juſtice, it Hall likewiſe be lawful. to 

derain a perſon returning to the officer after ſuch an eſcape: 

However, as the law ſeems (a) not to be ſettled in relation to (a) r. Dan. 
ſuch an eſcape after an arreſt by virtue of a civil proceſs; fo Abr. 633.635. 
neither doth it ſeem to be clear in relation to an eſcape af- Hobart 202. 


ter an arreſt by force of ſuch a warrant from a juſtice of , Levinzz1. 
| O. Car. 75. 


* 5 2. Keble 206, 


* 


Sect. 10. But it ſeems clear, that a conſtable cannot 
juſtify any arreſt by (5) force of a warrant from a juſtice of (14H. 8.6. 
e, which expreſsly appears in the face of it to be for an g, 14% 
offence whereof à juſtice of peace hath no juriſdiction, or = 
to bring the (c) party betore him at a place out of the county (c) Cromp. 
for which he is a juſtice. —But it ſeems, that he both may 49. 


* . Strange 1904. 
and ought to »xecute a genera! warrant to bring a perſon be A e 


fore a juſtice of peace, to anſwer ſuch matters as ſhall be (% Dalton c 
obje&ed againſt him on the part of the king, for that the 117. 

officer ought to preſume that the juſtice hath a juriſdiction 1. Hale 557. 
of the matter which he takes (d) conuſance of, unleſs the 2, Hale 111. 


! Crom. 
contrary appear; and it may often endanger the eſcape of, N * 
the party to make known the crime he is accuſed of. 7 Arr. 1763. 
+ 0, Jac. 84. 
But it ſeems to be very queſtionable, whether a conſtable mary gz 
can juſtify the execution of a general warrant to ſearch tor 3. inf. 159. 
felons, or ſtolen goods, becauſe ſuch warrant ſeems to be 4. Comm. 258. 


illegal in the very face of it, for that it would be extreme! 7 BENE 2 
hard to leave it to the diſcretion of a common officer to ar- eng ot of 


reſt what perſons, and ſearch what houſes he thinks fit ind, Dal. 

And if a juſtice cannot legally grant a aut warrant tor the 4. | 

arreſt of a fingle perſon, leaving it to the party to fill it up, 

ſurely he cannot grant ſuch a general warrant, which might 

have the effect of an hundred blank warrents(2). A 
VEL ep cer. 


(2) Mich. Term 1763, Wilkes v. Wood, in treſpaſs for aſſiſting the King's meſſen- 
gers to enter and ranſack the houſe of the plaintif, by virtue of @ general warrant 
rom the ſecretary of ſtate, LoRD CAMDEN, in his charge to the jury, appears to have 
explicitly avowed his opinion of the illegality of general warrants. The plaintiff ob- 
tained a verdict ;; but whether any meaſures were taken to elude the effect of it, is no 
reported, Loft 18. 11. State Trials 323.—In Eaſter 1764, the ſame learned judge 
confeſſed a bil} of exceptions which had been filed againſt his opinion, in the caſe of 
oney v. Leach; and upon the argument in Mich, Term, 1765, LoRD MANSFIELD 
and the whole Court declared that general warrants 7 /eize the perſon, unleis in the 
caſes ſpeciaily authoriſed by acts of parliament, are illegal and void; that the magiſ- 
trate alone ſhould exerciſe his diſcretion, and give certain directions in the warrant to 
the officer; that the few inſtances in which they had been iſſued, aroſe from re prac- 
tice of a particular office, not authoriſed by general uſage; and that even antiquity 
itſelf could nor ſanity a uſage which was fundamentally bad. r. Black. 562. 3. Br. 
169%. 1742. 11. State Trials 307. 321. But this cauſe went — another ground; 
and no deciſion was pointedly made upon the queſtion. 11. State Trials 312. On 22d 
April 1766, however, the Houſe of Commons paſſed a Reſolution condemaing general 
warrants, ix the caſe of lilels; and left this limitation ſhould impliedly authoriſe the 
ule of them upon other occafions, che Houſe, three days aftorwards, paſſed another 
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vote, by which they were declared to be univerſally illegal. Subſequent to theſe Reſo, 
lutions, Mr. Wilkes commeuced an action againit the earl of Halifax, who had iſſued 
a warrant to ſeize the © authors of 2 periodical paper called the North Briton, No. 45;" 
and upon which Mr. Wilkes had been apprehended and confined. He obtained a ver. 
dict with conſiderable dõ mages; and fince that event the courts of law have been filent 
upon this important ſubject. 11. State Trials 323. 


Dalton c. 117. Set. 11. Yet perhaps it is the better opinion at this day, 
Crompton that any conitable, or even private perſon, to whom a war- 
147 145. rant ſhall be directed from a juſtice of peace to arreſt a par- 
14. H.8.16. ticular perſon for felony, or any other miſdemeanor within 
See c. 12. . 15. his juriſcliction, may lawtully execute it, whether the perſon 
Cont. 4. Inſt. mentioned in it be in truth guilty or innocent, and whether 
2 he were before indicted of the ſame offence or not, and 
— whether any felony were in truth committed or not. For 
strange i002. however the juſtice himiclf may be puniſhable for granting 
ſuch a warrant without ſufficient grounds, it is reaſonable 
that healone ſhould be anſwerable for it, and not the officer, who 
(a) Dalton is not to examine or diſpute the reaſonableneſs of his pro- 
ſays this poW- ceeding ; and therefore it ſeems that the old books (cited in 
= he wand the foregoing chapter, ſect. 15, 16.) which ſay generally, 
by virtue of that no one ean juſtify an arreſt upon a ſuſpicion of felony, 
the firſt a/ig- unleſs he himfelf ſuſpect the party, and unleſs the felony 
aavimus in were in truth committed, ought to be intended only of ar- 
_ nr rang reſts made by a perſon of his own head, or in obedience to 
he Ed, the command of a conſtable, or other ſuch like miniſterial 
3.c. 14. Dal Officer, and not of ſuch as are made in purſuance of the war- 
ton 118. 121. rant of a Juſtice of peace. For inaſmuch as it ſeems to have 
4- Inſt. 576. been the conſtant and allowed practice of late, (a) to make 
r e 79- out warrants on the ſuſpicion of felony, before any indict- 
Kg jenny . ment hath been found againſt the perſon ſuſpected; and the 
(5) 4. Inſt. ſame ſeems to be countenanced by 1. & 2. Ph. and Mary, 
177. c. 13. and 2. & 3. Ph. and Mary, c. 10. which direct in 
14. H. 8. 16. what manner perſons brouglit before juſtices of peace upon 
5 ſuſpicion, ſhall be examined in order to their being com- 
(4) 14. H. s. mitted ot bailed; and ſince the ancient (5% opinion, that 2 
16. juſtice of peace cannot make out a warrant againſt a man for 
1. Hale 149. felony who has not been indicted before, hath been (c) 
wil. ru Im- contradicted by conſtant experience; and ſince in the ver 
95 ſame (4) report in which this rule is laid down, that a juſ- 
Vid. 2. Hale tice of peace cannot make a warrant againſt a perſon who 
ba ect. 1c, has not been indicted, it ſeems nevertheleſs to be agreed, 
16. uy 8 8 3 
that ſuch a warrant is a good juſtification for the officer; and 
(e). H. 9.3. ſince none of the (e) books cited by Sir Edward Coke to 
15. maintain tlie contrary opinion, mention the caſe of an ar- 
1. Hale 579. reſt by force of a warrant from a juſtice of peace but gene- 
503; rally relate only to arreſts by private perſons of their own 
authority, or by the command of a conſtable ; and ſince too, 
4. H. 75.2.2. 5. H. 7. 4- 5. 10. H. J. 17. 20. H. 7. 12. 7. E. 4. 20. 8. E. 4 
3. b. 9. E. 4 26. b. 10. E. 4. 17. b. 11. E. 4. 4. b. 13. E. 4. 9. 4. 17. E. 45 
7. E. 4. 35. Dyer 236. e > the 
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me (a) caſe, which is falleſt to the purpoſe, wherein it is 


177 
(a) 10. H. 7. 


reſolved, that an arreſt of a perſon by the command of a 7. 


biſhop for ſaying, that he was not bound to pay tithes, 
could not be juſtified by force of the (5} ſtatute which au- 
thoriſed biſhops to arreſt perſons for hereſy ; for which this 
reaſon is given among others, that the biſhop himſelf could 
not juſtify ſuch an arreſt, and conſequently could not au- 
thoriſe another to make it; it may be anſwered, that the 
reſolution in that caſe doth not wholly depend upon this 
reaſon, but rather perhaps upon theſe, that the biſhop's com- 
mand was by parol only, and not by writing, and that the 
ſtatute gave him no juriſdiction over points not heretical 
and that the power of impriſoning perſons for mere matters 
of opinion ought to be ſtrictly conſtrued. 


And farther, ſince the perſon injured by an arreſt on a 
juſtice's warrant hath a good action againſt the juſtice who 
granted it, if he did it maliciouſly of his own head, in or- 
der to oppreſs or defame the party without any probable 
ground of ſuſpicion, there i, no neceſſity of giving a far- 
ther remedy againſt the officer who obeys the warrant. 


And farther, fince it is in general a great diſcouragement 
to officers, to ſubject them to actions for endeavouring to 
ſerve the publick, by paying obedience to the precepts of 
thoſe whote officers they are; it would certainly be very dif- 
ficult at this day to maintain an action againſt them for any 
arreſt of this kind, unleſs the warrant appear to be for a 
matter whereof the juſtice has no juriſdiction (3). 


{b}2.H. 4. e. 
Is. 


Cro.Eliz.139». 
1. Leonard 
187. 

Vide 24. Geo. 
2. c. 44+ 


(3) A warrant properly penned (even though the magiſtrate who iſſues it ſhould 
exceed his juriſdid ion) will, by 24. Geo. 2. c. 44. at all evvuts indemnify the officer 


who exccutes it miniſterially. 4. Comm. 282. 


It ſeems indeed to be holden in Broucher's coſe in Cobe's C. Jac. 8 1. 


ſecond report, that where an officer arreſts a man by force 
of a warrant from a magiſtrate, pro certis canis; without 
ſhewing any cauſe in particular (4), he cannot juilify him- 
ſelf in an action brought againſt him for ſuch arreſt, with- 
out ſetting forth the particular cauſe in his plea, and yet in 
this very report it ſeems to be allowed, that ſuch a gengral 
warrant is good; and if fo, it ſeems ſtrange, that the officer 
thould not be juſtified by ſetting forth the truth of his 
caſe 5); ſince if there were no good cauſe to juſtify the 


(4) A warrant to apprehend u“ per /ons guilty of a crime therein ſpecified, will not 


juſtify the officer who acts under it. 4. Comm. 288. 


(5) If a ground of juftiflcatioh be found in a ſpecial verdict, the defendant has no 
right to avail himſelf of that finding, unleſs ſuch ground is avowed in the plea. Lord 


CAMDEN. 11. St. Tr. ri. 


Vox. III. N granting 
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Dalton c. 117. 


4. Comm. 289. 


4 Comm. 287. 
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granting of the warrant, the magiſtrate ought to anſwer for 
it, not the officer. 


THiRDLY, As to ſuch arreſts by bailiffs of towns. 


Sect. 12. It is enacted by the abovementioned /atute of 
IVinche/ter, c. 4. That in great towns, being walled, the 
*« gates ſhall be cloſed from the fun-ſetting until the ſun- 
„ rifing, and that no man do lodge in the ſuburbs, nor in 
c any place out of the town, from nine of the clock until day, 
without his hoſt will anſwer for him: And the bailiffs of 
& towns every week, or at the leaſt every fifteenth day, ſhall 
„make inquiry of all perſons being lodged in the ſuburhs, 
or in foreign places of the towns; and if they do find any 
that have lodged or received any ſtrangers or ſuſpicious 
«© perſons againſt the peace, the bailiffs ſhall do right there. 
in.“ And ſurely it cannot be doubted, but that by force 
hereof ſuch bailiffs may lawfully arreſt and detain any ſuch 
{tranger, being found under probable circumſtances of ſuf. 
picion, till he thall give a good account of himſelf, 


FoveTHLY, As to ſuch arreſts by juſtices of peace. 


8:4. 13. I ſhall firſt take it for granted, that wherever 
an arreſt uf rhis kind by a private perſon, or inferior officer 
acting of their own authority, 1s either permitted or 1njoined 
by the law, in every ſuch caſe, 4% fiori, ſuch an arreſt by 
a Juſtice of peace in perſon, is alto permitted or injoined. 


ARRESTs by the command of juſtices of peace, as ſuch, are 
either, By parol; or, By warrant, 


AND FIRsT, As to ſuch arreſts by parol. 


SH. 14. It ſcems, that any ſuch juſtice may lawfully, 
by word of mouth, authoriſe any one to arreſt another, who 
hall be guilty of any actual breach of the peace in his pre- 
ſence, or ſhall be engaged in a riot in his abſence, as hati 
been mote fully thewn in the firſt book, chapter 65. ſec- 
tion 16. ö 

. 


As to ſuch arreſts by the warrant of a juſlice of peace 
I ſhall endeavour to ſhew, In what cates a warrant for 
ſuch an arreſt may lawfully be made by ſuch a juſtice; 
In what form it ought to be made; and, How it is to be 
executed. | 
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As to THE FIRST POINT, I ſhall conſider, 
1. For what offences ſuch a warrant may be granted. 
2. Upon what evidence. 


AND FIRST, As to the offences for which a warrant may 
be granted by a juſtice of peace. 


$e#. 15. There ſeems to be no doubt, but that it may Sup. e. 8. ſect. 
be lawfully granted by any juſtice of peace for treaſon, fe- 33, 34+ 
lony, or præmunire, or any other offence againſt the peace, 
as hath been more fully dhewn in the chapter concerning 
Juſtices of Peace. 


Alſo it ſeems clear, that wherever a ſtatute gives to any Dalton c. 117. 

one juſtice of peaee a juriſdiction over any offence, or a 12. Co. 130, 
power to require any perion to do a certain thing ordained 132. 
by ſach ſtatute, it impliedly gives a power to every uch 4 Comm. 289. 
juſtice to make out a warrant to bring beiore him any per- 
{on accuſed of ſuch offence, or compellable to do the thing 
ordained by ſuch ſtatute ; for it cannot but be intended, 
that a ſtatute giving a perſon juriſdiction over an offence, 
doth mean alſo to give him the power incident to all courts, 
of compelling the party to come before him. And it would 
be to little purpoſe to authoriſe a man to require another to 
do a ching, it it were to be underſtood that the perſon au- 
thoriſed had no power to compel the party to come before 
him. 


Sec. 16. But it ſeems, that anciently no one juſtice of Dalton c. 179. 
peace could legally make out a warrant for an offence againſt B. Peace, 6. 
a penal ſtatute, or other miſdemeanor, cogniſable only by a 
ſeſſions of two or more juſtices ; for that one fingle juſtice 
of peace hath no juriſdiction of ſuch offence, and regularly 
thoſe only who have juriſdiction over a cauſe can award 6. Modern 
proceſs concerning it. Yet the long, conſtant, univerſal, 179. 
and uncontrolled practice of juſtices of peace ſeems to have 
altered the law in this particular, and to have given them 
an GAY in relation to ſuch arreſts, not now to be diſ- 
puted, 


dect. 17, But I do not find any good authority, that a Summary 39, 


Juſtice can juſtify ſending a general warrant to ſearch all ſuſ- : oy Tr. 
N pected cs, Tr, 
307. 326. 
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180 Or ARRESTS By ru LIck OFFICERS. Bk. 2. 
pected houſes in general for ſtolen goods (6), as hath been 


more fully thewn in the tenth ſcction. 
y 


(6) In November 1762, the carl of Halifax, ſecretary of ſtate, iſſued a warrant « 4g 
« {earch for John Entick the author, or one concerned in writing the Monitor,” The 
meſſengers ſeized Mr. Entick and his papers. On treſpaſs, the jurors found a ſpecial 
verdict, and in Mich. 6. Geo. 3. Lord CAubkEx delivered the juègment of the 
court, That a warrant to ſeize and carry away papers in the caſe of a ſeliticus libel js 
Weil and void. —tHis Lordſhip ſaid, that warraats to ſearch for ſtolen uu had crept 
inta the law by imperceptible practice, that it is the only caſe of the kind to be met 
with, and that the law proceeds in it with great caution. For iſt, There muſt bez 
full charge upon oath of a theft committed. 2dly, The owner muſt ſwear that the 
gods are lodged in ſuch a place. zdly, He muſt attend at the execution of the war. 
rant to he v them to the officer, who muſt ſee that they anſwer the deſcription. And 
laftly, the own-r muſt abide the event at his peril; for if the goods are not found, be 
is a rreſpaſſer;; and the officer being an innocent perſon, will be always a ready and 
convenient witneſs againft him. 11. State Trials 321. Vide alſo 2. Hale 113. 151. 


SeconDLY, As to the evidence on which ſuch a warrant 
is to be granted. | 


z. Hale ros, Sal. 18. It ſeems probable, that the practice of juſtices 
3 of peace in relation to this matter alſo, is now become a 
„ l, law, and that any juſtice of peace may juſtify the grantin 
Qu. Dalt. 119, ** 5 12 pe 74 * 8 8 
Con. 44. H. 8. of 2 wartant for the arreſt of any perſon upon ſtrong grounds 
16. of ſuſpicion for a felony or other miſdemeanor, before any 
4- Comm. 287. indittment hath been found againſt him. Yet inaſmuch a 
juſtices of peace claim this power rather by connivance 

than any expreſs warrant of law, and ſince the undue exe- 

cution of it may prove ſo highly prejudicial to the reputa- 

tion as well as liberty of the party, a juſtice of peace can- 

not well be too tender in his proceedings of this kind, and 

Coo. Flirrz0, ſeems to be puniſhable not only at the ſuit of the King, but 

Elir. 130. : . ; 

Leonard 13. aiſo of the party grieved, it he grant any ſuch warrant 
t. Black. $62. groundlefly and malicioutly, without ſuch a probable caule 
And jcethe ag might induce a candid and impartial man to ſuſped tle 


mera vl party to be guilty. 


pole, Caldecot's Caſes 291. 


4 Inſt. 177. Seck. 19. And ſince both Cote and Hale ſeem to diſapprove 

2 „of fuch warrants granted upon ſuſpicion, and the old book 

2 :;. ſeem generally to difallow all arreſt tor the ſuſpicion of fe 
perion who hath the ſuſpicion, it is certainly a ſafe way dt 
proceeding for him who hath the ſuſpicion, to make the 
atreſt in his proper perſon, and to get a warrant from a jul- 
tice of peace to the conſtable to keep the peace. 


8:2. 20. And perhape there may be this difference be 
tween the warrant of a juilice of peace for ſuch cauls 
which he has not authority to hear and determine as judge 
withoat the concurrence of others, and ſuch warrant 4 all 

offene: 


lony made by any other perſon whatſoever except the very 


rrant 
caule 


d tlie 


prove 
hooks 
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offence which he may ſo determine withont the concur- 


181 


C. Eli. 230. 


rence of any other, that in the former caſe, inaſmuch as 1 Leunard 


he rather proceeds miniſterially than judicially, if he act 
corruptly, he is liable to an action at the fuit of the party, 
as well as to an information at the ſuit of the king: But in 
the latter cafe he is puniſhable only at the fait of the king. 
for that regularly no man is liable to an action for what he 


doth as judge. 


As to THE SECOND POINT, 7:2. In what form ſuch a 
warrant is to be made; I ſhall Iay down the following rules : 


Sect. 21. FIRST, That (a) it ought to be under the hand 
and ſeal of the juſtice who makes it out. | 


Seel. 22. SECONDLY, That it (2) ought to ſet forth the 
year and day wherein it is made, that, in an action brought 
upon an arreſt made by virtue of it, it may appear to have 
been prior to ſuch arreſt. | 


Sf. 23. THIR DL, That it is (c) fafe, but perhaps not 
neceſſary, in the body of the warrant to ſhew the place 
where it was made; vet it ſeems neceſſary to fet forth the 
county in the margin at leaſt, if it be not ſet forth in the 


body, 


$:. 24. FourTHLY, That it may be made either in 
the name of the king, or of the juſtice himſelf, as appears 
from the precedents above referred to. | 


ect. 25. FIFTHLY, (4) That if it be for the peace or 
good behaviour, it is adviſable to ſet forth the ſpecial cauſe 
upon which it is granted; but if it be for treaſon or felony, 
or other offence of an enormous nature, it is ſaid, that it is 
not neceſſary to ſet it farth; and it ſeems to be rather dif- 
cretionary than neceſſary to {ct it forth in any cate. 


ect. 26. SIXTHLY, (e) That ſuch a warrant may be 
either general, ta bring the party before any juftice of peace 
of the county ; or ſpecial, to bring him before the juſtice 
only who granted it. 


7. 27. SEVENTHLY, (/) That it may be directed to 
the ſheriff, bailiff, conſtable, or to any indifferent perſon 
by name, who is no officer; for that the juſtice may au- 
thoriſe any one to be his officer, whom he pleaſes to make 
ſuch ; yet it is moſt adviſable to direct it to the conſtable of 
tieprecin wherein it is to be executed (g) for that no 
other conſtable, and 4 /ortiori no private perſon, is com- 
pellable to ſerve it. 

N 3 As 


187. 


1. D. Abr. 179. 
Carthew 492. 


4. Burn 382. 


(a) 1. Hale 
577. 


2. Hale 171. 
Dalt. c. x57. 
3. Inſt. 76. 
14. H. 8. 16. 
(5) Dalton c. 
117. 121. 


(c) Dalton c. 
117. 121 
Lamb. $;, 86. 
Crompton 
147. 232, &e. 


4 Burn 38 Jo 


(4) Dalt. c. 
117. 

Sup. fc. 10. 
2. Hale 223. 


(e) Dalr. e. 
117. 

1. Roll 378. 
5. Coke 59. 
B. Peace 9. 


Dalt. e. 
117. 

Cromp. 147. 
14. H. 8. 16. 
B. Prace 6. 

S Ik. 176.3871 
Ld. Ray- 1192 
(2 Salk. 178 
1. Hale 582. 
2. Hale 110. 
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As to THE THIRD POINT, viz. In what manner ſuch 
warrant is to be executed, I thall lay down the following 
rules 


Set. 28, Fir5T, That a bailiff, or a conſtable, if they 
be {worn and commonly known to be otficers, and act wirh- 
in their own precincts, need not ſhew their warrant to the 
party, notwithſtanding he demand the fight of it; but that 
theſe and all other perſons whatſoever making an arreſt, 

8.F.4.14 ought to acquaint the party with the ſubſtance of their war. 
T4. H. 7-9: rants, and that all private perſons to whom ſuch wartants 
6. Coke 54 ſhall be directed, and even officers, if they be not ſworn and 


. Coke 69. | $a 
2 583. commonly known, and even theſe, if they act out of their 


2. Hale 116. own precinéts, muſt ſhew their warrants, if demanded, 


+ And therefore it is enacted by 27. Geo. 2. c. 20. that 
in all caſes where any jultice of the peace is required or im- 

Vide alſo 24. powered by any ſtatute to iſſue a warrant of diſtreſs for the 

Geo. a. c. 43. Jeyying any penalty inflicted, or ſum of money thereby di- 
rected to be paid, © the officer executing ſuch warrant, 
& if required, ſhall ſhew the ſame to the perſon whole goods 
& and chattels are diſtrained, and ſhall ſuffer a copy thereof 
& to be taken.” 


Dalton c. 117. Seck. 29. SECONDLY, That the ſheriff having ſuch war. 

8. E. 4.14, Tant directed to him, may authoriſe others to execute it; 
but that every other perſon to whom it is directed, muſt 
perſonally execute it; yet it ſeems, that any one may law. 
fully aſſiſt him. | 


Carttiew: (68. Sch. 30. THIRDLY, That if a warrant be generally di- 
Salkeld 176. reed to all-conſtables, no one can execute it out of his o 
x. Hale 63x. precin&; but if it be directed to a particular conſtable by 
2 Hale 110. name, he may execute it any where within the juriſdiction 
LdRaym- s 46. of the juſtice. 
4- Comm. 208. | 
+ S:&. 31. FovrTHLY, That the execution of a wa- 
rant muſt be purſuant to the directions of it. Therefore, 
where a warrant was directed to the officer, © to take up 
a diforderly woman, and he took up a woman who was not 
ſo,” the arreſt was held to be illegal, and the officer liable 
a) A caſe in to an action for the injury (a).—5o allo where a warrant 
Middleſex be- was directed by a ſecretary of ſtate to the king's meſſengen, 
fore Lord © to take up the author, printer, or publiſher of a libel,” 
Mansfeld; and the meſſengers took up aperſon who was neither author, 
and Dawſon : « . My 
or Lawſon printer, nor publiſher, it was determined to be nee 
v. (larke by and the meſſengers liable to an action of treſpaſs and fall 
the ſame impriſonment (5), for in neither of the caſes had the officer 


learned judge acted in obedience to their warrants. 
at Norwich 


Sunaner aſſizes, 1761. () Money v. Leach, Trin. 8. November 1765. 11. State 
Trials 312. 
Cat. 
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c. 2, 


ſuch 


ving 


they 
ith- 
tlie 
that 
reſt, 
war- 
ants 
and 
heir 
ded, 
that 
im- 
the 
di- 
ant, 
20ds 
reof 


War 
it; 
muſt 
law- 


di- 
Own 
e by 
ton 


War- 
fore, 
e Up 
3 not 
[able 
Tant 
pers, 
Fel,” 
hor, 
able, 
falſe 
Icers 


State 


APs 


183. 


CHAPTER THE FOURTEENTH, 


WürkE DOORS MAY BE BROKEN OPEN IN ORDER TO, 
MAKE AN ARREST. 


AND now I am to conſider in what caſes it is lawful to 
break open doors, in order to apprehend offenders. 


And to this purpoſe I ſhall premiſe, that the law doth 
never allow of ſuch (a) extremities but in caſes of neceſſity ; ( 27. AM. 
and therefore, that no one can juſtify the breaking open 75; 
another's doors to make an arreſt, unleſs he firſt ſignify (1) f. ag 5 
to thoſe in the houſe the cauſe of his coming, and requeſt Dalton e. 78, 


them to give him admittance. | 2. Hale 103. 
116. 117. | 
Summary 90. F. Execu. 25, 2. Foſter 320 


(1) No preciſe form of words is required to be uſed in giving notice. It is ſuſſicient 
if the party is made acquainted that the officcr does not come as a mere treſpaſſer, 
but claims to act under a proper authority, provided the officer had in fact a legal 
warrant. Foſter 137. | 
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$:#. 2. But where a perſon authoriſed to arreſt another Foſter 321. 
who is ſheltered in a houſe, is denied quietly to enter into * Hale 119. 
it, in order to take him, it ſeems generally to be agreed, 
that he may juſtify breaking open the doors in the follow- 
ing inſtances. 


3 — 


* 
P 


__ 1 
7 5 — — 


Seck. 3. FiRsT, Upon a (6) capias grounded on an in- 
dictment for any crime, whatſoever: or upon a (e) capias 8. G 
from the (4) king's bench or chancery, to compel a man to 4. Ink. 131. 
find ſureties for the peace or good behaviour: or even upon (%% Moor606, 
a warrant from a juſtice of peace for ſuch purpoſe. (of) Dolton : 


78. Crompton 170. Foſter 136. 


] 
} 
j 
z 
4 
b 
| 
t 


ect. 4. SECONDLY, Upon a (e) capias utlagatum, or 1— 606. 
. ; bd ; 2 0 . 
capias pro fine, in any action whatſoever C. Eli. 908. 
Yelverton 28. Dalton c. 78. 


S:4. 5, TniRDLY, Upon the (/ warrant of a juſtice of % 2+ Jones 
peace, for the levying of a forfeiture in execution of a judg- chi 
ment or conviction for it grounded on any ſtatute which ... the officer 
gives the whole, or but part of ſuch forfeiture to the king, muſt ſhew the | 
and authoriſes the juſtice of peace to give ſuch judgment or warrant if re- 


* „ : quired. Vide 
conviction for it. c. 13. ſet. 28. 
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| (a) Dalt.c.zz. S. 6, FourTHLY, Where a (a) forcible entry or de. 
[ and 78. tainer is either found by inquiſition before juſtices of peace, 
if or appears upon their view. 


(5) Summary Seck. 7, FIFTHLY, (%) Where one known to have com- 


90. 93+ mitted a treaſon or felonv, or to (c) have given another 3 
+ Sacha 5858, dangerous wound, 15 puriued, either with or without a war— 
| Dalton c. „8. rant, by a conſtable or private pet ſon. But where one lies 
; 13. E. 4. 9. under a probable ſuſpicion only, and is not indicted, it 


(c) 13. E. 3-7. ſeems the better (4) opinion at this day, that no one can 
| (4) Summ. juſtify the breaking open doors in order to apprehend him, 


91. 
4. Inſt. 117, Con. 13. E. 4. 9. B. Cor. 159. Dalt. c. 78. F. Barr. 110. Foſter 
321. Vide 1. Hale 583. contra, 


(e) Sum. 134. Seck. 8. Stxrurv, Where an (e) affray is made in « 
2. Hale 95. houſe in the view or hearing of a conſtable; or where thoſe 


Cromp. 170. - 
Dalionc. 18. Wo have made an affray in his preſence fly to a houſe, and 


B. F. Impri- are immediately purſued by him, and he is not ſuffered ta 
fon. 6. enter, in order to ſuppreſs the affray in the firſt caſe, or ta 


apprehend the affrayers in either caſe. 


(f) 6. Mod. ect. 9. SEVENTHLY, Wherever a (F) perſon is law- 
173,74, 211. fully arreſted, for any cauſe, and afterwards eſcapes, and 
Skinner 8. ſhelters him in a houſe. | 
Salkeld 79. 1 3 h ö 


1. Hale 489. 2. Roll 133, Id. Ray m. 1028, Forſter 320. 


Seck. 10. Alſo it is enacted by 3. & 4. Jac. 1. f. 35 
„ That upon any lawful writ, warrant, or proceſs awarded 
“ to any ſheriff or other officer, for the taking of any 
& poplih recufant, ſtanding excommunicated for ſuch re- 
“ cutancy, it ſhall be lawful, if need be, to break open 
c any houſe.“ 5 | i 


Set7. 11. But it hath becu reſolved, that where juſtices 

of peace are, by virtue of a ſtatute, authoriſed to require 

erſons to come betore them, to take certain oaths pre- 

ſcribed by ſuch ſtatute, the officer cannot lawfully break 

open the doors of the perſons who ſhall be named in any 

warrant made in purſuance of ſuch ſtatute, in order to be 

brought before the juſtices to take ſuch oath, becauſe ſuch 

warrant 1s not grounded on a precedent offence; neither 

doth it appear, that the party either is or will be guilty of 

| any: But it feems clcar, that if an officer enter into any 
Palm. 62, $3- hovſe to ſerve any ſuch warrant, and the doors of the houle 
70. Jae. 555. be locked upon him, being in ſuch houſe, he or his friends 
Fetter 319, may juſlify breaking them open, in order to regain his li- 
berty ; for that even in the execution of civil proceſs, the 

law allows of the breaking open doors in the like circum- 


ſtances. © 
| CHAP- 
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CHAPTER THE FIFTEENTH, 
Or B AI L. 


AP now I am to conſider in what manner, and in 
what caſes, offenders are to be bailed. | 


As to which it is to be obſerved, that wherever a perſon Summary 98, 
is brought before a juſtice of peace upon an accuſation of va. 154 
treaſon or felony, be muſt be either bailed or committed, 2e 1205 
unleſs it manifeſtly appear that no ſuch crime was committed, - 
or that the cauſe ior which alone the party was ſuſpected, 
was totally groundleſs; in which caſes only it is lawful to 
diſcharge him without bail. . 


For the better underſtanding of the nature of bail, I ſhall 
conſider the following points. 


1. The nature of bail and mainpriſe in general. 

2. What ſhall be ſaid to be ſufficient bail. 

3. The offence of taking inſufficient bail. 

4. The offence of granting it where it ought to be denied. 


5. The offence of denying, delaying, or obſtructing it 
where it ought to be granted. 


6. In what caſes it is grantable, 
7. In what form it is to be taken, 
8. What ſhall forfeit the recogniſance. 


AnD FirsT, As to the nature of bail and mainpriſe in 
general, 1 ſhall endeavour to ſhew, Fir/t, In what reſpects 
they agree; and, Secondly, In what they differ. 


Seck. 2. As to the fir/? particular it ſeems, that the words 
* bail” and * mainriſe”” are often uſed r in „ 


our (a) lau- books and (5) acts of parliament, as ſignifying 24 4126 
one and the ſame thing. And it is (e) certain, that bai/ and Lambard 340. 


mampriſe agree in this notion, that they ſave a man from 4. Inſt. 180. 
impriſonment in the common gaol,” by his friends under- (5) 1. Rich. 3. 


3. 
Jo II. 73 Is & 2» Ph, & Mar, 13. (c) Summary 96. Dalton C. 114. 
e's taking 
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186 OF BAIL. Bk. 2, 


taking for him before certain perſons for that purpoſe ay- 
thoriſed, that he ſhall appear at a certain day, and anſwer 
the crime with which he is charged, and be juſtified by 
law. | 


Se? 23. As to the ſecond particular, the chief, if not 

(a) 4. Toft. the (a) only difference between ail and mainpriſe ſeems to 
179, 180. be this, that a man's mainpernors are (5) barely his ſureties, 
(%% F. Mainp. and cannot juſtify the detaining or imprifoning of him 
2 85 1 themſelves, in order to ſecure his appearance; but that a 
Ou, 3 man's bail are looked upon as his (e) gaolers of bis own 
Mainp. c. 3. chooſing, and that the (4) perſon bailed is in the eye of the 
and the books law, for many purpoſes, eſteemed to be as much in the 
cited under priſon of the court by which he is bailed, as if he were in 
ee f. S. u. the actual cuſtody of the proper gaoler. But 1 do not find 
H. 6. 8 pl. this point clearly ſettled in relation to any other court be. 
21. ſides the king's bench, as hath been more fully ſhewn chap- 
32. II. 6.4. ter 6. ſection 4. However it ſeems certain, in every bail- 
8 Jo Hale ment, that if the party bailed he (e) ſuſpected by his bail as 
3 25 likely to deceive them, he may be detained by them, and 
2. Hale 35. enforced to appear according to the condition of the re- 
124, 125+ cogniſance, or may be /) brought by them before the juſ- 
Summary 98. tice of peace, by whom he ſhall be committed, unleſs he find 
5 new ſureties. 
(4) S. P. C. 64. 21. H. 7. 33. pl. 26. 22. H. 6. 59. pl. 13. 39. H. 6. 27. pl. 29. 
32. H. 6. 4. pl. 3. Sup. c. 6. ſect. 4. (c) F. Mainp. 12, 13. Dalton c. 113. 
B. Mainp. 99. 6. Me dern 231. 247. 2. Hale 127. (f) Summary 96. Dalton 
C. 114. 


As to THE SECOND POINT, viz. What ſhall be faid to 
be {ſufficient bail. 


(g) 2. Hale Sect. 4. It ſeems to be (g) agreed, that no perſon ought 
121. in any caſe to be bailed for felony by leſs than zwo ſureties; 
og 97- and it is (+) ſaid to be the practice of the king's bench, not 
Go. Coker, to admit any perſon to bail upon a habeas corpus on a com- 
(50 Sty. Reg. mitment for treaſon or felony without four ſureties (1). 
110. Alſo (i) it ſeems to have been antiently an eſtabliſhed rule, 
z. Stra. 354. that none under the degree of ſubfidy-men ſhould be ad- 
07 Petar mitted to bail any perſon for a capital crime : But the man- 
COT He ner of granting taxes by way of ſubſidy having been of late 

for many years diſuſed, this rule at preſent ſeems to be of 
ta little uſe. But the only ſure way of proceeding in this caſe, 
15 is to take care that every one of the bail be of ability ſuffict- 


Summary 57. ent to anſwer the ſum in which they are bound, which (0 


(1) In felony four perſons are required for bail ; but for any inferior offence two 
arc ſufficient. In both caſes the number of the bail muſt be mentioned in the notice, 
otherwiſe the Court will reje& the whole. Lord Mansfield, Rex v. Bolton, Mich. 
23+ Geo, 3. MS. . | 


ought 
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ought never to be leſs than forty pounds for a capital crime, 

but may be as much higher as the juſtices in diſcretion ſhall 

think fit to require, upon conſideration of the ability and 

quality of the priſoner, and the nature of the offence. And 

if it ſhall ſeem doubtful, whether the perfons who offer 

themſelves to be ſureties, be able to anſwer ſuch ſum, it is 

(a) ſaid, that the perſon who is to take the bail, may exa- (a) Dalt. c. 
mine them on their oaths concerning their ſufficiency : And 7+ 

if a perſon who has power to take bail be ſo far impoſed ang "I 

upon as to ſuffer a priſoner to be bailed by inſufficient per- ws 
ſons, it is ſaid, that either he, or any other perſon who hath , 

u.: . Summary 96. 
power to bail him, may require the party to find better ſure- Palt. c. 70. & 
ties, and to enter into a new recogniſance with them, and 114. 
may commit him on his refuſal, for that inſufficient ſure- 
ties are as no ſureties. 
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Sect. 5. But juſtices muſt take care, that under pretence 
of demanding ſufficient ſurety, they do not make ſo exceſſive 
a demand, as in effect amounts to a denial of bail; for this 
is looked on as a great grievance, and is complained of as 
ſuch by 1. Will. and Mary, ſeſſ. 2. by which it is declared, 
that exceſſive bail ought not to be required.“ 


As to THE THIRD POINT, viz. The offence of taking 
inſufficient bail. 


Seck. 6, It ſeems clear, that wherever a ſheriff, in pur- 
ſuance of the fAatute of Weſtminſter, c. 15. or juſtices of 
peace in purſuance of the ſubſequent ſtatutes, grounded on 
the ſaid flatute of Mgſiminſter the firſt, and ſet forth more 
at large in the following part of this chapter, ſhall admit 
any perſon to bail for felony, with inſufficient ſureties, who 
ſhall not afterwards appear according to the condition of the Vide ſup.c.6. 
recogniſance, the juſtices of aſſize may, by force of 27. Edw. fa 5 
1. c. 3. commonly called the ſtatute de fin bus levatis, impoſe — 49, 
ſuch fine on ſuch ſheriff or juſtices of peace, as to ſuch juſ- 
tices of aſſize in their diſcretion ſhall ſeem proper. But if 
a priſoner, who is bailed by inſufficient ſureties, do appear 
according to the condition of the recogniſance, it ſeems that 
thoſe who admitted him to bail are ſafe, inaſmuch as the end 
of the law is anſwered, and the appearance of the priſoner as 
effectually procured by ſuch ſureties, as if they had been 
never ſo ſufficient. 


As 
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As to THE FOURTH POINT, viz. The offence of grant. 
ing bail where it ought to be denied. 


8. P. C. 33.77 Sec. 7. There is no doubt but that the bailing of a per. 
25. E. 3. 39. fon who is not bailable by law, is puniſhable either at com- 
Heu 4. mon law, as a negligent eſcape, as ſhall be more fully ſhewn 
— in the chapter concerning Eſcapes, or as an offence againſt 
113. the ſeveral fatutes concerning bail. 


3+ Hale 396, 597. : 


Sect. 8, And firſt it is enacted by the /atute of We/iminſter 
the fil, c. 15. That if the ſheriff, or any other, let any 
go at large by fnrety, that is not repleviſable, if he he 
* ſheriff, or conſtable, or any other bailiff of fee which 
* hath keeping of priſons, and he thereof attainted, he 
* ſhall lofe his fee and office for ever. And if the un- 
& der-ſheriff, conſtable, or bailiff of ſuch as have fee for 
* keeping of priſons, do it contrary to the will of his 
“ lord, or any other bailiff being not of fee, they ſhall 
& have three years impriſonment, and make fine at the 
„ king's pleaſure.“ | 


— ſup. e. 6. Seer. 9. Alſo it is enacted by 25. Edw. 1. commonly 

wn + MI, 12+ called the ſtatute de finibus levatis, c. 3. That the juſtices 

6s * aftigned to take affizes, &c. when they deliver the gaols, 
„Kc. mall inquire if ſheriits, or any other, have let out 
& by replevin priſoners not repleviſable, or have offended in 
„ any thing contrary to the form of the ſaid ſtatute of Weſt- 
& hier the firſt, and whom they ſhall find guilty they ſhall 
* chaſten and puniſh in all things, according to the form 
« of the ſaid ſtatute.” 


Sef2. 10. And it is farther enacted by 4. Edw. 3..c. 2. 
« That at the time of the aſlignment of keepers of the 
peace, mention ſhall he made, that ſuch as ſhall be in- 
& dicted, or taken by them, thall not be left to mainprize 
„ by the ſheriffs, nor by none other miniſters, if they be 
„not mainpernable by law; nor that none who are in- 
% dicted ſhall be delivered but by the common law. And 
& that the juſtices aſligned to deliver the gaols, ſhall have 
Vide ſupra c. power to inquire of ſherifls, gaolers and others, in 
6. lect. 13, 14. « whoſe ward ſuch perſons indicted ſhall be, if they 
« make deliverance, or let to mainprize, any fo indiQted, 
« which be not mainpernable ; and to puniſh the faid 
„ ſheriffs, gaolers, and others, if they do any thing againk 
« the ſaid act.“ | | | . 


Scct. 11. And it is enaged by 1. & 2. Philip and Mary, 
e. 13. That no juſtice or juſtices of peace ſhall let 10 
% bail or mainprize any perſon or perſons, which for any 

= | 3 8 T « offend 
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« offence or offences, by them, or any of them committed, 
« be declared not to be repleviſed or bailed, or be forbid- 
« den to be repleviled or bailed, by the above-mentioned 
« ſtatute of 1Fe/tminſter the firſt, e. 15. And that the juſtices 
of gaol delivery of the place where ſucli juſtices of the 
e peace ſhall be guilty of ſuch offence, upon due proof 
thereof, by examination before them, ſhall for every ſuch 
« offence ſet ſuch fine on every ſuch juſtice, as the ſame juſ- 
« tices of gaol-delivery ſhall think meet, &c.“ 


$22. 12. It hatt been reſolved, that it is no excuſe for Popham 98. 
juſtices of peace, admitting a perſon to bail who was in Palton c. 116. 
truth committed for a cauſe not bailable by law, that they 
did not know that he was committed for ſuch cauiz, and 


that no other cauſe of his commitment was mentioned in 


his mittimus but the ſuſpicion of felony ; for that they ought, :. Strange 
at their peril, to have informed themſelves of the cauſe for 1216. 
which the party was committed, that they might be ſatisfied 

that he was bailable by law. 


As to THE FIFTH POINT, viz. The offence of deny- 


ing, delaying, or obſtrufting bail, where it ought to be 
granted. 


$2. 13. This feems to be a miſdemeznor, not only by the Vide 14. H. 
ſtatute, but alſo by the common law, and puniſhable thereby 7- 7- 
as an offence againſt the liberty of the ſubject, not only by 2 * 
action at the ſuit of the party wrongfully impriſoned; but 
alſo by indictment at the ſuit of the king. 


ect. 14. But it ſeems clear, that he who has power to Summary 97. 
bail another is not bound to demand of him to find ſureties, r e 
and to forbear committing him till he ſhall refuſe to find ED 
them; but may well juſtify his commitment, unleſs the party B. Mainp. 29. 


himſelf ſhall offer his ſureties. 


Set. 15. The principal ſtatutes relating to this offence 
are the above-mentioned ſtatute of /Yefminſter the firſt, e. 


15. the ſtatute de finibus, 27. Edw. 1. c. 3. and 31. Car. 2. 


c. 2. commonly called the HABEAS Coreus AcT; by 

the firſt whereof it is enacted, „That if any with-hold 

* priſoners repleviſable, after that they have offered ſufficient 

* ſurety, he ſhall pay a grievous amerciament to the king, 

* And if he take any reward for the deliverance of ſuch, 

* he ſhall pay double to the priſoner, and alſo ſhall be 
Im the great mercy of the king.” And by the latter 

of the ſaid ſtatutes it is enacted, That juſtices of affize _ _ 
+ ſball inquire if ſheriffs, or any other, have offended in 3* Comm. 136, 
any thing contrary to the ſaid rute of He/imin/ter, and 

* whom they ſhall find guilty they ſhall puniſh in all things 

* according to the form of the ſaid ſtatute,” 
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(2) Not for 
treaſon or fe- 
lony in gene- 
ral, but trea- 
ſon for coun- 
terfeiting the 
king's coin, or 
felony for 
ſtealing the 
goods of ſuch 
a one to ſuch 
an amount, 
and the like. 
Therefore if 
a conſtable, 
upon his own 
authority,car- 
ry an offender 
to gaol, which 
he may do by 
4. Edw. 3. C. 
10. without 
any warant of 
commitment 
from a juſtice 
of peace, he 
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Se. 16. Alſo it is recited by the above-mentioned fa. 
tute of 31. Car. 2, that great delays have been uſed by 
ſheriffs, gaolers, and other officers, to whoſe cuſtody the 
king's ſubje&s had been commited for criminal, or ſuppoſed 
criminal matters, in making return of writs of habeas corpus, 
by ſtanding out an ais and pluries, and ſometunes more, 
and by other ſhifts to avoid their yielding obedience to ſuch 
writs, contrary to their duty, and the known laws of the 
land, whereby many ſubjects have been long detained in pri- 
ſon, in ſuch cafes where by law they were bailable, &c. And 
thereupon IT 18 ENACTED, That whenſoever any perſon 
& ſhall bring any habeas corpus directed unto any perſon 
ce whatſoever, for any perſon in his cuſtody, and the ſaid writ 
« ſhall be ſerved upon the ſaid officer, or left at the gaol or 

riſon with any of the under-officers, under-keepers, or 

po of the ſaid officers or — that the ſaid officer 
or officers, his or their under-ofhicers, under-keepers, or 
deputies, ſhall, within three days after ſuch ſervice there- 
of (unleſs the commitment were for treaſon or felony 
plainly and ſpecially (2) expreſſed in the warrant of com- 
mitment), upon payment or tender of the charges of 
bringing the ſaid prifoner to be aſcertained by the judge 
or court that awarded the ſame, and endorſed on the faid 
writ, not exceeding twelve pence per mile, and on ſecurity 
given by his own bond, to pay the charges of carrying 
back the priſoner, if he ſhould be remanded, and that he 
will not make any eſcape by the way, make return of 
ſuch writ, and bring, or cauſe to be broght, the body 
of the party ſo committed, or reſtrained, unto or before 
the lord chancellor, or lord keeper, the judges or barons 
of the court from which the ſaid writ ſhall iſſuc, or ſuch 
other perſons before whom the faid writ is made re- 
„ turnable, according to the command thereof; and ſhall 
then likewiſe certify the true cauſes of his detainer or 
impriſonment, unleſs the commitment be in a place be- 
yond twenty miles diſtance, &c. and if beyond the diſ- 
tance of twenty, and not above one hundred mules, 
then within the ſpace of ten days, and if beyond the 
diſtance of one hundred miles, then within the ſpace of 
twenty days.” 


»C 
6c 
cc 


would have a right to be bailed upon this act, whatever the offence may be. 1. Burn 
161. — But in Lord Montgomery's caſe, 10. Mod. 334. it is ſaid, that a commitment for 
treaſon generally is good. 


N. B. The king's bench may bail though the habeas corpus act is ſuſpended, Vide 


8. Modern 93. 


3. Comm. 1 36. 


Salkeld 103. 2. St. Tr. 386. 


See. 17. And by 31. Car. 2. c. 2. ſ. 3. it is farther enad- 


ed, That all ſuch writs ſhall be marked in this manner, 


cc per 
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& per ſtatutum triceſimo primo Caroli ſecundi, regis; and ſhall C1) If the 
6 be ſigned (1) by the perſon that awards the ſame. writ is not 


ſigned, it need 
not be obeyed, Rex v. Roddam, Cowper 672. 


And by 31. Car. 2. c. 2. „ If any perſon ſhall be, or 
« ſtand committed or detained as aforeſaid, for any crime, 
« unleſs for treaſon or felony, plainly expreſſed in the war- 
« rant * of commitment, in the vacation time, it ſhall be rok ans Mes 
« Jawful for ſuch perſon ſo committed or detained (other Jen 429. 
« than perſons convict, or in execution by legal proceſs), Strange 142. 
« or any one on his behalf, to complain to the lord chan- 308. 
« cellor, or lord keeper, or any juſtice of either bench, or 2 marrow 
baron of the exchequer, of the degree of the coif; and the“ * 
« {aid lord chancellor, &c, juſtice, or baron, on view of 
« the copy of the warrant of the commitment, or otherwiſe 
« on oath that it was denied, or authorized and required, 
« on requeſt in writing by ſuch perſon, or any in his behalf, 
« atteſted and ſubſcribed by two witneſſes (3), who were (3) One wit- 
« preſent at the delivery of the ſame, to grant an habeas cor- CIO _ 
& pus under the ſeal of the court whereof he ſhall be one of other i; ſick 
« the judges, to be directed to the officer in whoſe cuſtody is ſufficient, 


&« the party ſhall be returnable immediatè before the ſaid lord Comb. 6. 


« chancellor, &c. jultice or baron. 


„ And it is further enacted, that on ſervice thereof as 
« aforeſaid, the officer, &c. in whole cuſtody the party is, 
« ſhall within the times reſpectively before limited, bring 
him before the ſaid lord chancellor, juſtice or baron be- 
6 . 8 : „ (4) For the 
fore whom the ſaid writ is returnable; and in caſe of his certainty re- 
* abſence, before any other of them, with the return of quired in the 
« ſuch writ, and the true cauſes of the commitment and return, vide. 


* f Douglas 189. 
detainer. (4) Wilſon 154. 


Lord Raym. 586. 618. Fort. 272. Strange 404. 916. Andrews 281. 


„And that thereupon within two days after the party 
« ſhall be brought before them, (5) the ſaid lord chancel- (5) If a per- 
lor, juſtice or baron, before whom the priſoner ſhall be arbor * 
* brought as aforeſaid, ſhall diſcharge the ſaid priſoner from brought — 
„his impriſonment, taking his recognizance, with one or Court, the 
“ more ſureties, in any ſum according to their diſcretions, court will or- 
having regard to the quality of the priſoner and nature of der the party 
« f. : . 1 to be attend- 

the offence, for his appearance in the king's bench the . Kc. Vide 
“erm following, or in ſuch other court wherein the of- 2. 18 
© fence is properly cognizable, as the caſe ſhall require; 1099. 
© and then ſhall certify the ſaid writ with the return there- 3- Burrow 
* of, and the recognizance, into ſuch court; unleſs it be“. 
made appear to the ſaid lord chancellor, &c. that the 

party 
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party ſo committed is detained upon a legal proceſs, or- 
der, or warraut, out of ſome court that hath juriſdiion 
of criminal matters; or by ſome warrant ſigned and 
ſealed with the hand and ſeal of any of the ſaid juſtices 
or barons, or ſome juſtice or juſtices of the peace, for 
ſuch matters or offences, for the which by law the pri. 
ſoner is not bailable (6).” 


(6) 2. Inſt. 55. 2. Hale 143. Vaugh. 156. 3. Com. Dig. 458. 1. Wilſon 154. 
3. Wilſon. 188. Strange 444. 794. 982. Ld. Raym. 1354. Bur. 460. 606. 1991, 


1115. 1434» 


No privilege 
will excuſe a 
peer from 
obe y ing the 
writ. 1. Bur- 
row 613. 
Vide alſo 
Strange 167. 
915. 339. 
Ld. Raym. 
580. 603. 


Salkeld 103. 
Comber. 6. 
Lucas 429. 

1. Show, 190. 
3. Com. Dig. 


455» 


cc 
c 


* 


* 
La 


Sc. 18. But it is provided, par. 4. © That if any per- 
ſon ſhall have wilfully negle&ed, by the ſpace of two 
whole Terms after his impriſonment, to pray a habea: 
corpus for his enlargement, he ſhall not have a habeas 
corpus to be granted in vacation-time, in purſuance of 


this act.“ 


Se. 19. And it is farther enacted, par. 5. © That if 
any officer, &c. ſhall negle& or refuſe to make the re- 
turns aforeſaid, or to bring the body of the priſoner ac- 
cording to the command of the ſaid writ, within the 
rebpective times aforeſaid, or ſhall not, within fix hours 
after demand, deliver a true copy of the commitment, 
&c. he ſhall forfeit for the firſt -offence 100). for the 
4 200l. and be made incapable to hold his office, 
"Ag 


Se. 20. And it is farther enacted, par. G. That no 
perſon who ſhall be ſet at large upon any habras corpus, 
ſhall be again impriſoned for the ſame offence by any 
perſon whatſoever, other than by the legal order and pro- 
ceſs of ſuch court wherein he ſhall be bound by recogni- 
zance to appear, or other court having juriſdiction of the 
cauſe, on pain of 5001.” | 


Sec. 21. And it is farther enaQed, par 7. That if 


any perſon who ſhall be committed for treaſon or felony, 
plainly and ſpecially expreſſed in the warrant of commit- 
ment, upon his prayer or petition in open court, tlic 
firſt week of the Term, or the firſt day of the ſeſſions of 
oyer and terminer, or general gaol- delivery, to be brought 
to his trial, ſhall not be indicted ſome time in the next 
Term, ſeſſions of oyer and terminer, or general gaol- 
delivery after ſuch commitment, the juſtices of the ſaid 
court ſhall, upon motion in open court, the laſt day o 
the Term or ſeſſions, ſet at liberty the priſoner upon bail; 


unleſs it appear upon oath, that the witneſſes for ths 
« king 
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« king could not be produced the ſame Term, &c. And if 
« {uch priſoner, upon his prayer, &c. ſhall not be indicted 
« and tried the ſecond Ferm, or leflions, he ſhall be diſ- 
« charged from his impriſonment.” 


Sect. 22. And it is farther enacted, par. 10. * That it 
« ſhall be lawful for any priſoner, as aforeſaid, to move 
and obtain his habeas corpus, as well out of the chancery 
« or exchequet, as the king's bench or common pleas : 
« And if the ſaid lord chancellor or lord keeper, or any 
« judge or judges, baron or barons, for the time being, of 
« the degree of the coif, of any of the courts aforeſaid, in 
the vacation-time (7), upon view of the copy of a war- 
« rant of Commitment or detainer, or on oath made that 
« ſuch copy was denied, thail deny any writ of Hhabeas cor- 
* jus, by this act required to be granted, being moved for 
* as aforeſaid, they ſhall ſeverally forfeit to the party 
« grieved, the ſum of five hundred pounds.“ 


(7) A notion prevailed, that all writs of habeas corpus granted in vacation expired 
on the commencement oof the Term; but Lord Mansfield, Hill. 31, Geo. 2. declared 
the unanimous opinion of the Court, that ſuch notion was ill founded; that a perſon 
miglit be brought into court upon a habeas corpus iſſued in vacation; and that to re- 


quire a new writ, would be attended with delay and expence without the leaſt reaſon ' 


or utility. 1. Burrow 460. 542. 606. 608. | 


Sen. 23. But it is provided, par. 18. © That after the 
« aſſizes proclaimed for that county where the priſoner is 
*« detained, no perſon ſhall be removed from the common 
© gaol upon any habeas corpus granted in purſuance of this 
act; but upon ſuch habeas corpus ſhall be brought before 
© the judge of afſize in open court, who thereupon ſhall do 
* what to juſtice ſhall appertain.“ 


But it is provided nevertheleſs, par. 19. That after the 
te aſſizes are ended, any perſon detained may have his habeas 
corpus according to the direction of this act.“ 


dect. 24. It is obſervable, that this ſtatute makes the 4, Comm. 135. 
judges liable to an action at the ſuit of the party grieved in dez 95 
one caſe only, which is the refuſing to award a habeas corpus Ker * 
jn vacation- time; and ſeems to leave it to their diſcretion in 1. R Mich. 
all other caſes, to purſue its directions in the ſame manner Term, 1289. 
as they ought to execute all other laws, without making 3 os 
them ſub ject to the action of the party, or to any other ex- . . er 
preſs penalty or forfeiture: And this is moſt agreeable to the 
general ne” of the law, which regularly will not ſuffer a 
judge to be liable to an action for what he does as judge. 
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(a) Dalif. 11. 
Preamble to 
13. Edw. 1. 
c. 15, 

Beg. 83. 169. 
S. P. C. 74. 


F. Corone 297. 
ent. 2» Inſt. 


(% Dalif. 11. 
Cen. 2. In it. 
190. 


(c) Reg. 269. 
(4) Reg. 270. 
(e) Reg. 269. 


(/) Reg. 133. 
277, 271. 


(g) Sup. 8. 
ſect. 3, 5+ 
Daliſon 11. 


() Daliſon 11. 


(5) Sum. 106. 


2. Hale 148. 
149. 

2. Inſt. 190. 
Regiſter 269. 
(Lamb. 342. 
348. 

. e. 74. 
2. Inſt. 190. 


Or 1411. Bk. 2. 


As To THE SIXTH POINT, viz. In what caſes bail is 
grantable, I ſhall endeavour to ſhew, 


1. Where it is grantable by a ſheriff. 
2. Where by a juſtice of peace. 
3. Where by juſtices of gaol- delivery. 
4. Where by the courts of Weſtminſter- Hall. 


As to THE FSH PoINT, I fhall conſider, Where bail is 


rantable by a ſheriff c Hie; and, Where by virtue of 4 


writ. | 


Se&. 25. As to the firſt particular, it is holden by (a) 
ſome, that, by the common law, the ſheriff might, by virtue 
of his office as principal conſervator of the peace, bail an 
perſon arreſted on ſuſpicion of felony, or for any other of- 
fence which is bailable. 5 


190. 


Sect. 26. Alſo it hath been holden, (5) that a conſtable 
bad the like power by the common law: And it may (e) 
probably be inferred from the recitals of the writs of mainpriſe 
in THE REGISTER, that, by the common law, the ſheriff had 
power to bail perſons indicted of larceny in a (4) court-leet, 
and alſo perſons indicted as (d) acceſſaries to a felon. and 
perſons appealed by (e) approvers, after the death of the ap- 
provers, &c. But it ſeems that the ſheriff (/) ha1 no power 
ex officio, to bail any perſon indicted of any crime before juſ- 
tices of peace. And it is certain, (g) that neither the ſheriff 
nor conſtable could, in any of the caſes above mentioned 
take bail by recognizance but only by obligation, And ſome 
() have holden, that the ſtatutes which impower juſtices 
ot peace to admit perſons to bail on an accuſation of telony, 
and particularly preſcribe in what manner they ſhall do it, 
have taken away all power of this kind from the ſheriff and 
conſtable ; yet others ſeem to be of another opinion, becaule 
the ſaid ſtatutes are wholly in the affirmative. 


Se. 27. But it ſeems certain, (i) that by the common 
law, the ſheriff might bail any perſon who was indicted be- 
fore him at his torn, for felony, or any other crime that is 
bailable ; becauſe he might both award proceſs and alſo give 
judgment againſt the perſon ſo indicted: And it is a genen 
) rule, that whoſoever 75 judge of the offence may bail the g 
ender, But it is holden, that at this day the ſheriff * 
| lo 
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ble at this day, it may be anſwered, that this is to be under- 
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loſt his power (8), by reaſon of 1. Edw. 4. c. 2. ſet forth (8) Vide 
more at large c. 10. ſ. 74. by which it is enaRted, ** {hat 43 Mod. 179. 
« the ſheriff ſhall not proceed on any ſuch indictment, but 5 479 
ti ſhall remove it to the next ſeſſions of peace.“ of Bengough 
. Rothrer, 


4. Term Rep. 504. 


$:, 28. As to the ſecond particular, it ſeems, that bail 
s grantable by a ſheriff by virtue of the following writs, viz. 
1. That of die et atia. 2. That of mainpriſe; and, 3. That 
of homine replegiando. | 


But having already, in Book 1.c. 29.1. 20. & 24 incidentally 
ſhewn the nature of THE FIRST of theſe writs, which ſeem 
to be in great meaſure obſolete at this day, I ſhall refer the 
reader to what is there ſaid concerning it. 


$:.29. SECONDLY, Of the writ of mainpri/e little notice 
is taken in the late books; yet the law relating to it ſeems to 
be {till in force in many caſes; and conſequently in ſueh 
caſes, thoſe who are bailable, and have been refuſed the bene- 
fit of bail, may {till by virtue thereof be delivered out of pri- 
ſon (upon their finding ſureties (a) to the ſheriff that they 7, Reg. 
will appear and anſwer to the crimes alledged againſt them, 255. 
before the juſtices in the writ mentioned, &c.) as thoſe (5) (5) F. N. B. 
who are impriſoned for a ſlight ſuſpicion of felony, or in- 38 
dicted of larceny (c) before the ſteward of a leet, or of treſ- „um. 


269. 


paſs (4) before juſtices of peace, and many other (e) perſons, 4 Hale 141. | 


all which it will be needleſs to enumerate. Regiſter 269. 

| Coke on Bail 
and Mainpriſe, ch. z. and 10. (c) F. N. B. 250. Regiſter 269. 4. Inſt. 179. 
2. Inſt. 299. (4) F. N. B. 2 50, 251. Regiſter 133. 270, 271. (e) F. N. B. 250, 281. 
Regiſter 269, &c. 8 


44. 30. But as to that which is ſaid in general, both by 


dir Matthew Hale (/) and Sir Edward Coke, (g) in relation (Y Sum. 104. 
to this matter, from which it may ſeem to have been the (g) 2. Inſt. 


opinion of thoſe authors. that no writ of mainpriſe 1s granta- 199- 
P . 5 (5) r. N. B. 


ſtood () only of the writ of mainpriſe for perſons indicted 2 Ink 163. 


before the ſheriff in his torn, in relation to whom he has Coke, B. and 
no judicial power at this day, and conſequently no power Mainp. c. 10. 
to bail them, ex officio ; from whence it follows that the + fup. 10. 


writ of mainpriſe for ſuch perfons, being grounded on a e 


ſuggeſtion that the ſheriff had unjuſtly refuſed before to ad- 


mit them to bail, cannot now be proper, becauſe he cannot 


be ſaid to have unjuſtly refuſed to do a thing which he had 
no power to do. But this can be no manner of reaſon why 2. Hale 24a. 


= writ of mainpriſe ſhould not be ftill grantable in other 
caſes, 
O 2 Leck. 


196 


F. N. B. 66. 
67, 68. 
Reg. 78, 79» 


F. N. B. 68. 
2. Hale 141. 


Videſup. ſect. 


26. 
(a) i. Sid. 2 10. 
Skin. G1. 76. 


227. 23 
Carth. 286. 


Farrelly 9. 


3. Comm. 129. 
4. Modern i183. 


2. Hale 127. 
to 130, 


(e) See ſect. 
als 


_« ſach 


Or BAIL. Bk. 4, 


Sec. 31. THIRDLY, As to the writ of homine replegiands, 
there ſeems to be no doubt but that at the common law the 
ſheriff might deliver any perſons out ot priſon by virtue of 
this writ, except in thoſe {pecial caſes mentioned in the ſta. 
tute of Veſtminſter 2 c. 15. which is ſet forth more 
at large in the next ſection: And if he had returned, that 
the plaintiff had been eloigned out of the county by the 
defendant, he might afterward, by virtue of a capias in wither. 
nam againſt ſuch defendant, whether he were a peer or com- 
moner, have taken and impriſoned him till the plaintiff 
thould be replevied. But the writ of homine replegiands has 
been much diſuſed of late, in ſuch caſes wherein juſtices of 
peace have been authorized to admit perſons to bail; yet 
whether the ſtatutes which gave ſuch authority to juſtices of 


peace, being wholly in the affirmative, do take away the 


ſheriff's power in the caſes mentioned in thoſe ſtatutes, may 
deſerve to be conſidered. However, there can be no doubt 
but that in other cafes the writ of homine replegiando, (a) and 
capias in withernam, are very proper and effectual remedies, 


SH. 32. But for the better underſtanding the ſheriff's 
power in this particular, I ſhall ſet down, and endeavour to 
explain ſo much of the ſaid ſtatute of Veſtminſter the 700 
c. 18. as relates to it, which is enacted as followeth: “ For- 
« atmuch as ſheriffs, aud others who have taken and kept 
« in priſon perſons detected of felony, and incontinent 
„have let out by replevin ſuch as were not repleviſable, 
« and have kept in priſon ſuch as were repleviſable, be- 
% cauſe they would gain of the one party, and grieve. the 
« other: And foraſmuch as before this time it was not de- 
« termined which perſons were repleviſable, and which not; 
« but only thoſe that were taken for the death of a man, or 
© by commandment of the king, or of the juſtices, or forthe 
*« forett: It is provided, and by the king commanded, that 
riſoners as before were outlawed, and they which 
« have abjured the realm, provers, and ſuch as be taken with 
„ the manner, () and thoſe which have broken the king's 
“ priſon, thieves openly detained and known, and ſuch as be 
« appealed by provers, ſo long as the provers be ** 


they be not of good name) and ſuch as be taken for 


« houſe-burning feloniouily done, or for falſe money, or 
for counterfeiting the king's ſeal, or perſons excommu- 
6 nicate, taken at the requett of the biſhop, or for manifeſt 
offences, or for treaſon touching the king himſelf, ſhall 
« he in no wiſe repleviſable by the common writ, nor with- 
& out writ : But ſuch as be indicted of larceny by inqueſts 
« taken before ſheriffs, or bailiffs by their office, or of light 


e ſuſpicion, or for petit larceny, that amounteth not _ 
the 
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© the value of twelvepence, if they were not accuſed of 2. Inſt. 190. 


&© ſome other larceny aforetime, or accuſed of receipt of 
« thieves or felons, or of commandment, or force, or of aid 
in felony done, or accuſed of ſome other treſpaſs, for 
« which one ought not to loſe life or member, and a 
% man approved by a prover after the death of the prover 
« (if he be no common thief, nor defamed), ſhall be 
« henceforth let out by ſufficient ſurety, whereof the ſheriff 
will be anſwerable, and that without giving aught of their 
6 goods. 

For the better expoſition hereof, I ſhall diſtinctly conſi- 
der, Firſt, That part of the preamble which declares, what 
perſons had always been agreed not to be repleviſable.— Se- 
condly, That part of the purview which ſhews what other 
perſons ſhall not be repleviſable ;—and, Thirdly, That which 
ſhews what perſons ſhall be repleviſable. 


Of thoſe who by the preamble are declared to have always 


been agreed to be irrepleviſable, there are four kinds.— 2. Hale 129. 


1. Thoſe who are taken for the death of a man.—2. Thoſe 
who are taken by the commandment of the king.— 3. Thoſe 
who are taken by the commandment of the juſtices. —4. Thoſe 
who are taken for the foreſt. 


As to the firſt of theſe particulars, viz. Concerning thoſe 
who are taken for the death of a man. 


Seft. 33. It is obſervable that the ſtatute declares gene- 


to 132. 


rally, that thoſe ee for the death of a man have al- 2. Hale 129. 


ways been taken to 8 
tinction between ſuch homicide as is malicious, and that 


irrepleviſable, without making any diſ- Luſt. 186, 


which happens by mi/adventure, or in ſelf-defence. And it ** Inſt 315. 


is further to be obſerved, that the fatute of Gloce/ter, c. . 
provides, That where a man kills another by misfortune, 
or in his defence, or in other manner without felony, 
* he ſhall be put in priſon till the next coming of the 
« juſtices in eyre, or juſtices aſſigned to the gaol-delivery, 
« &c.” And agreeably hereto we find, that all perſons in 
general, who are taken for the death of a man, are excepted 


2. Hale 138. 


out of the writ (a) de homine replegiando : And that even (a) Reg. 77. 
the ſuperior (5) courts, which are not reſtrained by theſe F. N. B. 66 
ſtarutes, have yet been always cautious of bailing perſons (% 25. Ed. 


impriſoned for any homicide, except in ſuch ſpecial caſes 3 


12 
29. Aſſi ze pl. 44. 1. Roll. 268. 44. Ed. 3. 38. 21 


Sect. 34. Alſo it ſeems agreed, that juſtices of peace 
Who have power at this day to bail a man arreſted! tor a 


light ſuſpicion of homicide, cannot bail ay ſuch perſon for 
1211 11,114 . 
3 Mi 7 c Y, 


+» 
— 


42. 
45 ſhall be ſet forth more at large in the following part of! 1 1 


this chapter. 37. Aſſize pl. 


. Ed. 4. 71. 
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manfiaughter, or even excuſable homicide, if it manifeſtly appear 
that he was guilty of the fact, let it be ever ſo plain that it 
cannot amount to murder, as thall be thewn more at large 


(4) beck. 63. in the following part of this chapter (a). 


Set. 35. And it is enacted by 3. Hen. 7. c. 1. That 

if it happen, that any perſon, named as principal or ac. 

(4) Sec Rex ** ceſſary, be acquitted (5) of any murder at the king's ſuit, 

. Cietwynd é within the year and day, that then the ſame juſtices be- 

9. St. Trials „ fore whom he is acquitted, ſhall not ſuffer him to go at 

LRETe ++ large, but either remit him to priſon or bail him, after 
ce their diſcretion, till the year and day be paſſed.“ | 


As to the ſecond particular, viz. That concerning thoſe 
who are taken by the commandment of the king. 


2, Inſt. 186, Secz. 36. It ſeems that the words of the ſtatute concern- 
WI " HR ing them are to be underſtood of ſugh only as are impriſoned 
1. Roll, 134. either by the king's perſonal command, or by the command 
Dalton c. 114. of his privy council, which is looked upon to be as it were 
Regitter 77. incorporated with him and to ſpeak with his mouth; and 
accordingly we find the exception in the writ of homine reple- 
grand”, relating to perſons impriſoned hy the king, thus ex- 
preſſed in the Regiſter, © niſi capti ſunt per ſpeciale proceptum 
n/lrum;” by which it ſeems to be implied, that this excep- 
ion is not to be applied generally to every command what- 
ſoever of the king, To which it may be added, that if it 
were to be underſtood in ſo large a ſenſe, it would extend 
even to thoſe who are taken by a capas in 2 perſonal action, 
8. p. C for that every ſuch capias is the commandment of the king ; 
FP: e. . | ; 
but it ſeems certain, that a defendant taken by ſuch a capie 
is repleviſable by the common law, But perſons impriſoned 
by the ipecial command of the king, or of his privy council, 
are ſo far from being repleviſable by the jheriff, that they 
(c) 1. And. have formerly (c) been adjudged not to be bailable even by 
298. the court of king's bench. However, at this day the law 1 
1. Roll. 134. otherwiſe declared and ſettled by parliament, as ſhall be ſhewn 
A eee 5e. more at large in the following part of this chapter. 
B. Mainpr. 37. 2. Hale 131. Con. Moor 839, 1. Andr. 155, 


As to the third particular, viz. That concerning perſons 
impriſoned by the command of the Juſtices. = 9 85 


Sect. 7. It is obſervable, that the exception in the writ 
(d) Reg. 27. Of homine replegiando, in the Regiſter (4), concerning perſons 
(F. N. B C66. ſo impriſoned, is reſtrained to thoſe who are taken by the 
S. P. C. 23 ſpecial command of the king's chief juſtice. But by Fitz- 
(z)2.inft.187, Herbert (e), Staundford (f), Coke (g), and Dalton () the 


be wards of the Nature relating to perſon impriſoned, pen 
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be underſtood in a large ſenſe of any of the king's juſtices in 


3 general, as of thoſe of Ass1Z E, as well as oftholeof the courts 
of WESTMINSTER-HALL. But it ſeems that they are not 
to be underſtood generally of perſons impriſoned by any s p. & _ 


command whatſoever of ſuch juſtices, for that thoſe who are Palt. c. 11 


impriſoned by their ordinary command, not by way of F. N. B. $1. 
t uniſhment, but in order only to be ſafely kept, are ſaid to 
- be repleviſable by the ſheriff, in caſes not prohibited by the 
4 ſtatute ; and therefore it ſeems, that they muſt be taken in a 8. P. C. 73. 
7 more reſtrained ſenſe of thoſe only who are impriſoned by Dalt. c. 114, 
t the abſolute command of ſuch juſtices by way of puniſh- 24. Ed. 3. 33. 
r ment, as for a miſdemeanor done in their 2 or for 


other contempts, or ſuch like matters, which lie rather in 
their diſcretion than in their ordinary power; and it ſeems, 
e that a commitment by the chief juſtice, without ſhewing 1. Roll, 131. 
any cauſe whatſoever, ſhall be intended to be for ſome ſuch. 
matter; and there can be no doubt but that a perſon under ſuch 


I a commitment is repleviſable by the ſheriff. Alſo it hath 

d been holden, that a perſon ſo committed is not bailable 

d upon a habeas corpus : But how far perſons committed by 

ro the abſolute command of one court, are bailable by another, 

8 ſhall be more fully conſidered in the following part of this 

4 chapter. 

** 

mM As to the fourth particular, viz, That concerning thoſe 

Ph who are impriſoned for the foreſt, who alſo are excepted out 

t of the writ (a) of homine replegiando. (a) Reg. 77. 
it | 4. Inſt. 314. 
16 Se. 38. It ſeems, that the ſaid exception is to be under- 

0 ſtood as well of foreſts in the hands of ſubjects, (5) as of (% 1. Inſt. a. 
4 thoſe in the hands of the king; but it ſeems, that it is to be *33* 


underſtood ſtrictly of proper foreſts only, and not to be ex- 
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ment ſhould be in any other manner made, that the ſame 


2 ſhould be void.” And thereupon it is ordained, © „ That 


. tended (c) by equity to chaſes or parks. And as to impriſon- (c) Reg. 80, 
OY ments for offences in foreſts, the law has been much miti- F. N. B. 67. 
5 gated by later ſtatutes; for it is recited by 1. Edw. 3. c. 8. Flowden 124. 
} That divers perſons had been undone by the chief keepers 
15 * | 
1 of foreſts, &c. againſt the form of the great charter (4) of (4) 9. H. 3. 
5 the foreſt, and againſt the declaration (e) made by king Ed- 10, & mul 
ward 1. by which he granted, that treſpaſſes done in his N Y 
foreſt, of vert and veniſon, ſhould be preſented at the next called Ordi- 
| ſwainmote, before the foreſters, &c. and that ſuch preſent- natio Foreſtæ. 1 
* ments made before ſuch foreſters, &c. ſhould by the oaths |; 
of knights, and other diſcreet and lawful men, &c. by the com- i 
. mon afſent of all the ſaid miniſters, be ſolemnly written, 3 
* and with their ſeals enſealed: And that if any indict- 4 
| [ 
| 
| 
i 
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from thenceforth no man ſhall be taken nor impriſoned 


the for vert or veniſon, unleſs he be taken with the mai- 4 
be ; O 4 90 nour, q 
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- er 
egi ter fo, 
5) F. NB. 57. 
egiſter $0, 


4+ Inſt, 29Cs 
Regiſter 80, 
F. N. B. 67. 
45. Ed. 3. 7. 
2. Hale 132, 
ko 2335, 
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© our, or elfe indicted after the form before ſpecified : Ang 
&« then the chief warden ſhall let him to mainpriſe till the 
«« eyre of the foreſt, without any thing taken tor his de. 
« liverance. And if the ſaid warden will not ſo do, he 
& thall have a (@) writ out of the chancery, &c. to be at 
© mainpriſe till the eyre. And if the warden ſhall not obey 
“ ſuch writ, the plaintiff ſhall have a (65) writ to the ſheriff 
to attach the ſaid warden before the king, at a certain 
« day, &c. And the ſheriff (the verderers being called to him) 
& {hall deliver him that is fo taken, by good mainpriſe, in 
the preſence of the verderers, and ſhall deliver the names 
© of the mainpernors to the ſame verderers, to anſwer in the 
s eyre before the juſtices, &c.” And it is farther enacted, 
by 7. Rich. 2. c. 4. © That no man ſhall be impriſoned by 
„ any officer of the foreſt without due indictment, or being 
taken with the mainour, or treſpaſſing in the foreſt, & . 


Segt. 39. AND NoTE, That perſons ſo indicted, or taken 
with che mainour, beirg impriſoned by ſuch officers, have 
their election either to be mainpriſed by twelve mainper- 
nors, by virtue of the writ of homine repligiundo, given by 
the ſaid ſtatute of 1. Edw. 3. c. 8. or to be bailed upon 
a habeas corpus, by the judges of Weſtminſter-Hall, &c. 
And if a perſon be impriſoned for any offence relating to 
the foreſt, without having been firſt indicted for it, or taken 
with the mainour, there ſeems to he no doubt but that he 
may have an action of falſe imprifonment, and may allo be 
mainpriſed or bailed in the manner above mentioned. 


Ax D now I am to conſider that part of the purview of 
the above-recited fatute of Ho/lminſter the firſt, c. 15. which 
ſhews what other perſons are not repleviſable, of which there 
are two lorts. 


F'ixsT, Such as are excluded from the benefit of a replevin, 
in reſpect of the notoriety of their oflence | 


SECANnDLY, Such as are excluded from it in reſpect of the 
heinouſneſs of the crime alledged againſt them. 


Perſons excluded from the benefit of a replevin, in reſpect 
af the notoriety af their offence, are of two kinds. 


FirsT, Thoſe who, by an expreſs or implied judgment, ſen- 
tence or conviction, or their own confem̃on, appear to be guilty, 


SrconDLY, Thoſe who are under violent preſumption 

of guilt. | 
$:8. 40. AND FIRsT, Of thoſe who by judgment, ſen- 
rence, conviction, or confeſſion, appear to be guilty, _ ” 
* exclude 
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of guilt, and in that re 
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excluded from the benefit of a replevin by the expreſs words (4)S.P.C. 74. 
of the ſtatute ; as“ thoſe who are outlawed, or have ab- 28 lol. 
« jured the realm ; perſons excommunicate, taken at the anger Pen 
« requeſt of the biſhop, and provers.” And all other (a ) 13. H. 3. 9. 
erſons who are condemned, or convicted of felony, or any Kelynge 90. 
other (b) heinous crime whatſoever, whether by their own 3. Bulſt. 113, 
confeſſion, or by verdict general or ſpecial; (c] and alſo al (5) Vide 15 
thoſe (d) who on their examination own themſelves guilty fra, Sect. 44. 
of a felony alledged againſt them, and are * in their (c) Dyer 179. 
MITTIMUS with the felony ſo confeſſed, ſeem to be excluded 1. Bulſt. 57.88. 
from it by parity of reaſon, and the manifeſt intent of the 7 1 Bals 
ſtatute; for (e) bail is only proper where it ſtands indit- |, ag b 
ferent -whether the party be guilty or innocent of the accu- 1. Roll. 268. 
ſation againſt him, as it often does before his trial; but 4. Inſt. 178. 
where that indifferency is removed, it would, generally ſpeak- () 2- Inſt. 
ing, be abſurd to bail him: And agreeably hereto the ſtatute — 2 ny 
of 2, Hen. 5. C. 2, Fee. even as to civil cauſes, ** that 
„jf upon a writ of certiorari, or corpus cum cauſa, out of 
* chancery, it ſhall be returned that the priſoner 1s con- 
© demned by judgment given againſt him, he ſhall be re- 
« manded, &c,” Alſo 23. Hen. 6. c. 10. which ordains, 
that ſheriffs, &c. ſhall let out of priſon perſons in their cuſto- 
dy by force of any writ, &c. in perſonal actions, or on in- 
dictments of treſpaſs, by ſufficient ſureties, &c. expreſsly ex- 
cepts all ſuch as ſhall be in their ward by condemnation, 
« execution, &c.” And therefore it cannot be hut reaſona- 
ble to intend, that the ſaid ſtatute of /7/tminſter the firſt put See the books 
above cited, 
the caſes of perſons outlawed and excommunicate as exam- 5 g 
ples only; meaning thereby to intimate, that all other per- 3 ea 
{ons under the like circumſtances ſhould be in like manner 2. Iuſt. 188. 
irrepleviſable : Yet it is certain, that the court of king's | 
bench may, in their diſcretion, in ſome ſpecial caſes, bail a 
perſon upon an outlawry of felony ; as (f) where he pleads (5%) f. H. 4.16, 
that he 18 not of the fame name, and therefore not the 
ſame perſon with him that was outlawed ; or alledges (g) (8019. H. 6. 2. 
any other error in the pyoceedings. Allo it ſeems, that the 
court of king's bench, or juſtices of gaol-delivery, may (5 B. Mainp. 
bail (þ) a perſon convicted of man- laughter, or as ſome 94. 
ſay, of any other felony, for which he afterwards gets the Jy "= 
king's pardon. And (i) there ſcems to be no doubt at this 7 } Summary 
day, but that they may alſo bail any perſon who is guilty be- 101. 105. 
fore them of homicide in ſelf-defence, or by miſadventure. E. N. B. 246. 
Alſo it is certain, that if a perſon appear to be impriſoned for F. Corone 
an excommunication, in a cauſe of which the ſpiritual court : 1 
. a . 54. Contra, & 
hath no conuſance, he may be delivered either upon a habeas S. P. C. 74. 
corpus, or by quathing or ſuperieding the writ of ex:ommuni- Quere. 
cato capie ndo. | 


_ 'SkconvLY, Of thoſe who are under violent preſumptions 
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ſpect are excluded by the ſtatute from 
the henefit of a repleyin, there are ſeveral Knds. 
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Summ. 10 Off. 41. I, Thoſe who are taken with the mainour (or 
mee rather the mainer, that is, with the thirg ſtolen, as it were in 
"a 1 their hands), and by parity of reaſon, thoſe wha are taken 


. Inſt. 188. 
5 Hale 189. freſhly upon a hue and cry. 


348. | 
3. Hale 133. 156. Vide c 18. ſ. 1. & 4. | 
| Seck. 42. II. Thaſe who have broken the king's priſon, 
and by the ſame reaton, thoſe who have broken any othey 
priſon, which the law preſumes that na innocent perſon 
will do, | | 


Summary toz- Se. 43. III. Thoſe who are appealed by provers, 
K Inſt. 138. who regularly are not bailable, becauſe the approver, by 
cher, 269. confeſiing his own guilt, induces a ſtrong preſumption 
againſt thofe whom he accuſes of the ſame crime of which 

he owns himſelf guilty ; yet by the expreſs words of the ſta, 

| tute, *©* If the perſon appealed by an approver be of good 


| 
6 reputation, he may be hailed, even in the life of the ap- | 
(a) 25. Ed. 10 3 and, unleſs he be a notorious felon, he may 55 , 
1. 405 „ bailed after bis death. And by parity of reaſon, he may 
Summary 192. alſo be bailed if the approver wave (a) his appeal, or be van- : 
F. Mainp. 1. quiſhed, (6) unleſs there be ſome other cauſe to detain him . 
Avr 18 3. in priſon, as the appeal of ſome other approver, &c. And it 
42. pl. 2. a a perſon diſabled by law to become an approver as one at- þ 
F. Meinp. 2. tainted, (c) &c. appeal another of high treaſon, it ſeems that , 
(% Sum. 192. the perſon ſo appealed ought to be bound (4) to his good be- t 
9 F. Cor. haviour towards the king: But (e) if ſuch perſon had ap- 
7 „ B. Cor, pealed him of felony only, it ſeems that he ought to have 
31. 211. wax wholly diſcharged, if there had been no ather accuſation 


17. Aſhze 4. againſt him. 
11. Aflize 27. 


Sect. 44. IV. Thieves openly known and notorious, who, 
as it ſeems, ought not to be bailed for any freſh felony, 
whereof there is probable evidence againſt them. But how 
far perſons accuſed of any crime ſhall be ſo far eſteemed 
likely to have committed it, from their former ſcandalous 
behaviour, as to be prefumed guilty upon flight evidence 

(%) Sum. 102. ſeems in great meaſure to be left to the diſcretion (J) ot 
the perſons who hath power to bail them; who, upon con- 
fideration of the circumſtances of the whole matter, and 
the probabilities of both ſides, it he find it reaſonable ſtrong- 
iy to preſume them to be guilty, ought not to bai! but 
commit them. 


| Scct. 45. V. Perſons talen for open aud manifeſt of 
) Dalt, c. fences, which feems to be underſtood' of inferior crimes of 
( 55 Moines enormous nature, under the deg ee of felony, as danger 
„% nb. ous riots, (g) fayouring of high treaſon, (5) r 5 
tortions, 
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tortions, confpiracies, (a) by juſtices, &c, violent and exor- (a) Coke B. & 
bitant reſcouſes () of perſons arreſted by virtue of tie king's Mainp. c. 5. 
writs, miſpriſion (c) of treaſon, præmunire, (d) maim, and 7. 
ſuch like heinous offences, whereof no one who is noto- F. — 
riouſly guilty, ſeems to be bailable by the intent of this ſta- 13. H. 7. 21. 
tute; for notwithſtanding, in the latter part of it, it be ſaid Raſtal 380. 
generally, that thoſe who are accuſed of a treſpaſs, for which 85 22 1605 
a man ſhall not loſe life or member, are repleviſable; yet pb; 
upon the conſtruction of the whole it ſeems reaſonable to 
qualify the generality of that expreſſion with this limitation, 
that ſuch accuſation ought to be either on a light ſuſ- 
picion; or, if it be on plain and unqueſtionable evidence, 
that the offence ought to be inconſiderable; for if all perſons 
whatſoever ſhall be repleviſable for offences not touching life 
or member, let their guilt be never ſo notorious, the above- 
mentioned general unlimited clauſe, that thoſe who are taken 
for open offences ſhall be irrepleviſable, muſt be reſtrained to 
felonies and offences touching member, which ſeems con- 
trary to the moſt obvious reaſonable purport of it, and alſo 
to common practice, and that allowed general rule, that bail 
is only then proper where it ſtands indifferent whether the 
arty were guilty or innocent; /ed quere. Let it ſeems to 
* great meaſure left to the diſcretion of the perſon who 
has power to admit others to bail, to judge in what caſes 
their crime is fo flagrant and enormous, that they ought not 
to have the benefit of it. 


Sup. ſect. 44. 


Of thoſe who are excluded by the purview of the ſaid 
ſtatute from the benefit of a replevin, in reſpect of the 
heinouſneſs of the crime alledged againſt them, there are 
four kinds. 


1. Thoſe who are taken for arſon. 
2. Thoſe who are taken for falſe money. 
3. Thoſe who are taken for falſifying the king's ſeal, 


4. Thoſe who are taken for treaſon which touches the 
king himſelf, 


Se4. 46. And all ſuch perſons being expreſsly declared 
to be irrepleviſable, it ſeems clear, that they can in no 
cafe be delivered out of priſon by the ſheriff, either by virtue 
of the ſaid writ of homine repiegiando, or without it: Yet if 
a perſon at large be accuſed before a ſheriff, on a light ſuſ- 
picion, of any of theſe, or of any other of the above-men- 
toned, crimes, which always have been agreed to be —_— 

| | Viable, 


a Sp: BAT B.: i 


viſable, as of homicide, &c. it ſeems by no means to follow 
either from the words or intention of the ſtatute, that the 
ſheriff is bound to keep him in priſon till he be delivered by 
due courſe of law; hut in ſuch a caſe it ſeems to be more : 
reaſonable that he take ſurety of him to appear in a proper 
court to anſwer ſuch — * for it ſeems extremel 
harſh, and contrary to the firſt principles of the law whict 


2 rr 2 . — . — — — — — 
* 2 I 


favours nothing more than the liberty of the ſubjeR, to put i 
an officer under a neceſſity of depriving a man of his liberty 
upon. every accuſation of ſuch a crime, be it never ſo weakly q 
grounded. And the words of the ſtatute, declaring perſons A 
to be irrepleviſable for ſuch crimes, ſeem clearly applicable to 8 
ſuch only as are under an actual impriſonment, and not to 0} 
thoſe who are barely accuſed; for that none can be properly ag 
faid to be replevied, but thoſe who, being — impriſon- tu 
ed, are upon finding pledges, delivered out of cuſtody ; from pl 
which it follows, that perſons not impriſoned are not within eq 
the ſtatute: Nay, the law is ſo far from obliging a ſheriff to o 
impriſon a man on every accuſation whatſoever of ſuch ſo 
crimes, that it ſubjeẽts him, as well as any other perſon, to an er 
action of falſe impriſonment, if he do it without a rea- ſu 
ſonable ground; as hath been more 3 ſhewn in the chap- Wi 
ters concerning Arreſts. But if a perſon be actually under Ri 
an arreſt, either of a magiſtrate or of a private perſon, for any of of 
the above-mentioned crimes, it ſeems clear, from the exprels de 
words of the ſtatute, that the ſheriff cannot replevy him; fre 
and it ſeems, that at the common law he ought to have wi 
fafely detained the party ſo arreſted till he could have ob- 101 
tained his legal deliverance, and that the perſon fo arreſted pa 
had no remedy but by indictment or action of falſe impri- rer 
ſonment againſt thoſe who arreſted and delivered him to the car 
ſheriff on a groundleſs ſuſpicion, But how far the law may ane 
at this day be altered in this point, by the univerſal and al- Ho 
lowed practice of ſheriffs receiving no perſon into their cul- ext 
tody for any crime without the warrant of ſome magiſtrate, the 
ſhall be more fully conſidered in the next chapter. oth 
N are 
2. Ioft. 189. Seer. 47. It is certain, that the court of king's bench by 
4. Aſſize 33. ſtill may, and always might, bail perſons in cuſtody for any wh 
2. Hale 129. of theſe crimes, notwithſtanding this ſtatute ; yet in diſcre- oth 
t 1 tion it ſeldom uſes this power but in very ſpecial caſes, as ſhall of 
0 zander gz: be ſhewn in the following part of this chapter. the 
0 ſell 
' 2. Hale x34, - And now I am to conſider that part of the purview of the (I 
J 135.5 ſaid ſtatute, which thews what perſons are repleviſable. Way 
9 the 
; For the better underſtanding whereof, I ſhall endeavour to gre 
explain, | | as 1 
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Ch. 15 Or BAIL. 
1. The branch relating to perſons accuſed as principals. 


2. That which concerns thoſe who are charged as acceſ- 
ſaries. 


As to THE FIRST BRANCH, relating to perſons accuſed 
28 principals, J 


elt. 48. Thoſe who are indicted of larceny by in- 
queſts taken before ſheriffs, or bailiffs, by their office, that 
is, before ſheriffs in their torns, and lords in their leets, are 
expreſsly declared to be repleviſable ; and according to ſome 
opinions, thoſe who are indicted or appealed in any other 
court, of any other felony, not expreſsly declared by the ſta- 
tute to be irrepleviſable, as robbery or burglary, &c. are re- 
pleviſable by the ſheriff ex officio, without writ, within the 
equity of this clauſe : Yet the authorities which are brought 
to warrant this opinion, relate only to the bailment of your 
ſons by ſuperior courts, upon indictments of appeals of ſuch 
crimes before ſuch courts, and do by no means prove that 
ſuch perſons are repleviſable by the ſheriff ex officio, without 
writ: And it is obſervable, that the writs of mainpriſe in the 
Regiſter, for perſons indicted only of treſpaſs, before juſtices 
of peace, expreſsly declare, that ſuch perſons cannot be 
delivered out of priſon without the king's ſpeeial command; 
from whence it ſeems to follow, that ſuch perſons are not 
within the common benefit ofa replevin by the ſheriff, without 
ſome ſuch ſpecial command. And if perſons indicted of treſ- 

paſs only, before juſtices of peace, are not within the ordinar 
remedy of a replevin by the ſheriff without a writ, ſurely it 
cannot be thought, that perſons indicted of higher crimes, 
and before ſuperior courts, can be any way intitled to it: 

However, inaſmuch as the ſaid ſtatute of eſiminſter the fir 
expreſsly allows perſons indicted of larceny before the ſheriff 
the ordinary remedy of à rep/evin, and expreſsly excludes ſome 
other particular felonies, and ſays nothing of others, it ſeems 
arcaſonable conſtruction of the ſtatute, that the ſheriff might 
by virtue of it, either with or without writ, replevy thoſe 
who were indicted before himſelf, or at acourt-leet, of thoſe 
other felonies not expreſsly excepted, as well as thoſe indicted 
of larceny only. And the ſtatute leaving ſuch a latitude to 
the ſheriff in relation to the perſons ſo indicted before him- 
ſell, or at a court-leet, it hath been uſual for ſuperior courts 
(who, though they be not within the ſtatute, have yet al- 
ways had a great regard to the rules preſcribed by it) to uſe 
the ſame liberty in relation to ſuch crimes, and ſometimes 
greater, for ſuch ſpecial reaſons, and in ſnch ſpecial caſes, 
as ſhall be ſet forth more at large in the following part 
of this chapter, Yet notwithſtanding the ſtatute ſeems 
generally to allow the benefit of a replevin to all ww 
who 
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2. Inſt. 190. 


$. P. C. 74. 
Summary 106. 
Dalt. c. 114. 
29. Aſſize 44. 
16. Ed. 4, 5» 
Coke B. & 
Mainp. c. 5. 


Reg. 270, 271. 
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Regiſter 269. 
2. Inſt. 190. 
Summary 100, 
16. Ed. 4, 5. 
$. P. C. 74. 


Reg. 83. 269. 
F. N. B. 250. 
2. Inſt. 190. 


from the benefit of a replevin ; and therefore that this 


8 Inſt. 190. 
Regiſter 269. 
F. N. B. 250. 
Vide ſup. ſe&. 
$5» 


OF BAIIL. Bk. 3. 
who are indicted of larceny, &c. without any limitation; 
yet it hath been always conſtrued to intend only, that 
ſuch perſons indicted of a grand larceny as are of a good 
reputation, ſhall be repleviſable ; and therefore if there be 
ſtrong preſumptions of their guilt, it ſeems that they ought 
not to be bailed ; but this is in great meaſure to be left to 
diſcretion, 


Set. 49. StconDLtY, Thoſe who are impriſoned for 2 
light ſuſpicion, are likewiſe declared by the ſtatute to be re-. 
pleviſable. Yet, notwithſtanding the words are general, 
it hath always been taken to be the intent of them, that 
the perſons ſo impriſoned ought to be of a good reputation, 
Alſo it ſeems clear, that the ſtatute means only ſuch perſons 
as are impriſoned for crimes not expreſsly excepted by it 


branch cannot extend to perſons imprifoned for the trea- 
ſons mentioned in the ſtatute, arſon, or homicide, but only 
to thoſe taken for larceny, robbery, burglary, and ſuch like 
felonics, &c. | . 


—_— 


$:2. 50. Tump! v, Thoſe who ate impriſoned for petit 
larceny, which does not amount to above the value of 12 4, 


| 
are alſo declared by the ſtatute to be repleviſable, ** if they 
&« have not been accuſed of ſome other larceny before;” and } 
it ſeems to be agreed, that there is no neceſſity that ſuch 
perſons be of good reputation: yet upon the conſtructios 
of the whole Farute, if ſuch perſons be taken with the man- . 
ner, or confeſs the fact, &c; or their crime be otherwik , 
open and manifeſt, it ſeems that they ought not to be bailed; U 
but if there be any colour or probability for their innocence, (: 
it ſeems moſt agrecable to the intention of the ſtatute to t 
bail them. „ Fo 
Sef. gr. FouvrTHLY, Perſons accuſed of other treſpaſs, 4 
for which a man ought not to loſe life or member, art th 
declared by the ſtatute to be repleviſable ; yet perhaps the th 
generality of this clauſe is reſtrained by that other clauſe tl 
which declares, that perſons taken for open and manifeſt an 
off nces ſhall not be replevied, as hath been more fully m 
ſhewn ſe. 45. | is 
I 
Seck. 52. FIiFTHLY, The appellee of an approver is alſo * 


expreſsly declared to be bailable after the death of the ap- 
prover, unleſs he be a notorious felon. 


But having already incidentally ſhewn, ſe&. 43. in what 
caſes ſuch an appellee is repleviſable, I ſhall refer the reader, 
for this matter, to what is there ſaid concerning it. 90 

| h, 
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As to THE SECOND BR 1 | 
charged as acceſſaries. N thoſe who are 


Sa. 53. The Statute is i 
is in the following 
5 . , accuſed of the receipt of 4 
+ Gay: dike commandment, or of force, or of aid of 
th, hat one, ſhall be repleviſable, &c.“ it is obſerva 
= 8 eee ape the ſtatute mentions only thoſe 
a 2 ary by receiving felons, or by commandment 
orce or aid, yet all thoſe who are acceſſary to a fel 45 
— way, as by perſuaſion or any the oat any (a) r 
abetment, have always been taken r procurement, or 7! 
"op to be within the (1 F. N. B. 250. 
25 ITE (5 of the books relating to this meg Summary — 
C an / 1 o hold, that all acceſſaries, whether to homicid . 5. T. C. 21. 
rite rd * er are bailable till the principal be 3 8 TY 
5 ntied ; 4 * . . . 
erage rope 3 that they are bailable even after Summary 100. 
inditment, and do 38 __ (c) pleading to the 6 I 35. 
s any limitati ici der 
that they be of good fame, or ba Atation or reſtriction, Mainp. c. 5. 
t ſlightly ſuſpect 
And in the caſe (4) of y ſuſpected, &c. Dyer 120. 
ſon appealed of of 25. Edw. 3. 44. pl. 14. wherein a per- 28. Ed. 3. 42. 
f of murder, as having holden the d J > 40. Ed. 3. 42 
his arms while the other killed him, wa 1 ecealed in 30. Ed = 
priſe ; the reaſon given for it by th p: wes ROC. 305 oh, Op 29. Aﬀize 4 
3 was in a manner a principal . for that och . 8 lize 8. 
g an acceſſary only, h otherwiſe C95. 1. C. 71. 
priſe by the . of S ft a wy Y > von 35 2 Hale 7 a 
in the YEAR B atute. Yet I find it made a quer ep. wi. 
are to be let pe (e) Edw. 4. Whether acceſſaries — N 
3 o bail of courſe? And perhaps it may be mo 4 Ed 
2 x to intend, in the above cited caſe of 25. Edw - 43. Ed. : = 
3 metas ſon was denied the benefit of mainpriſe b 3 * Aſfze Is 
0 5 Ry of his guilt; for it ſeems clear ht Ss OY FO 
ceſſat egiſter, (g) Fitzherbert, and (h) Dalt X 3- 94. 
ries to felonies : on, that ac- (4) F. Cor. 
good -reputation ; A to be bailed unleſs they be of 135. 
which. : ; and if the want of a good reputati (e) 21. Ed. 4. 
them guilty of a very flight inducement to preſume B. Mat 
them fr om the benefit _ r crime, be a good cauſe to exclude Reg. - 
tl 1ent o mainpriſe which is gi Neg. 270+ 
2a — words of tlie ſtatute, it ſeems Dong ftr «27 
ee „ evidence of their guilt ſhould not . 
phe — 4 _ from it; eſpecially confidering, that it 
e Va e, (i) that bail is only proper where it ſtands . 
hs r 1ether the 2 accuſed were guilty or in $ /i) Sap. ſ. 4e. 
1 2 2 from che d „ caſes, — 
abſurd to fa e fact from the benefit of clergy, it ſeen; 
that perſon : ann 
ceſl Jo perſons notoriouſly guil'y of b N 
— * 3 ery an which exclude —— 8 — 
committed to n= at * 15 e 
cipals, for folews n on the like evidence of guilt, as prin- 
infer; ies within the benetit of cler 
lr offs of ancnormou pau they cul not han 
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of the ſtatute concerning the repleviſing of acceſſaries, are 
agreed to receive the above-mentioned limitations, that the 

ought to be of good reputation, and alſo to plead firſt to 
the indictment, if the principal be attainted; why ſhould 
it not be reaſonable to admit this farther reſtriction, that 
their guilt be not nototions ? which ſeems admitted to he 
implied in moſt of the other claufes of the ſtatute, which yet 
are penned in as general words as that relating to acceſſarics, 
But this matter ſeems at this day to be put beyond all queſ- 
tion, by 31. Car. 2. c. 2. ſ. 21. by which it is recited, * That 
many times perſons charged with petit treaſon, or felony, 
or as acceſlaries thereunto, are committed on ſulpicioti only, 
whereupon they are bailable or not, according as the cir- 
cumſtances making out that ſuſpicion, are more or leſs 
weighty, &c.” And thereupon it is enacted, & That no 
« perſon ſo charged, ſhall be removed or bailed by virtue of 
te that act, in other manner than he might before.” From 
which it ſeems clearly to follow, that where there are ſtrong 


preſumptions of guilt againſt a perſon ſo charged, he neither ; 
was bailable before that ſtatute, nor is now bailable by virtue ' 
of it. (a) 


As to THE SECOND POINT, viz. In what caſes bail is 
grantable by a zuftices of peace I ſhall endeavour to ſhew, 


1. How far it is grantable by conſtruction of the ſtatutes, 
and commiſſion which gives juſtices of peace a juriſdiction 5 
over certain crimes, without ſaying any thing concerning the 1 
power of granting bail; 


2. How far it is grantable by the ſtatutes ſpecially relating ye 


to the power of granting bail, of 
i 0 

As to THE FIRST POINT, A 
2 en 

Seck. 54. It ſeems, that wherever juſtices of peace have 4 


8 of a crime, they may bail the perſon indicted 
efore them of ſuch crime, upon ſuch circumſtances for 
which other courts may bail the perſon ſo indicted befort 
them; for that it ſeems to be a good general rule, that ſo 
far as any perſons are judges of any crime, fo far they nave 


power of bailing a perſon indicted before them of ſuch crime. t 
And, upon this ground, it ſeems clear, that any two juſ- by 

tices of peace, whereof one is of the quorum, may, of common 5 
right, bail perſons indicted before the ſeſſions of juſtices of * 
peace, for that any two ſuch juſtices may hear and determine hu, 
the indictment. (% Alſo it hath been holden, that any one 1 
Juſtice of peace hath tlie like power in relation to prom ſ0 ther 
indicted, becauſe every ſuch juſtice being a judge of the court Wh « | 
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which is to determine the offence, ſeems cop ſequently to 

have a diſcretionary power of judging whether it be ballable, 

and of admitting the party to bail. And this feems to be 1m- 

plied by the ſtatute of I. Rich, 3. C. 3. which giving one juſ- 

tice of peace power of bailing perſons arreſted for felony, 

ein like orm as if ſuch perſons had been indicted at ſeſſions,“ 

carle ſuppoſcs, that if ſuch perſons had been indicted at 

{fons, they might have been bailed by any one juſtice: And 2. Hale 137, 
if any one juſtice of peace had ſuch power of bailing the per- 

ſons ſo indicted at ſeſſions, before the ſtatutes {| ecially re- 

lating to the power of juſtices of peace in granting bail, it 

ſeems, that he f{tt]l has the ſame power in relation to per- 

inns ſo indicted of any bailable crime under the degree of 

ſelonv; be-anfe the faid ſtatutes ſeem not to reſtrain him in 

any ſuch caſe, under the degree of felony, from any power 

which he lawfully might claim before. Allo it ſeems to be 

agreed, that any one juſtice of peace might always in his 
diſcretion either bail or impriſon one who has given another 

a dangerous wound, according as it ſhall appear from the 

whole circumſtances, that the party is moſt likely to live or 

die, for that every ſuch juſtice being a principal eonſervator B. 1. e. 63. 
of the peace, the offence at preſent being only an enormous 8 
breach thereof, and no felony, ſeems properly to come under 

his conuſance. 


As to THE SECOND POINT, vz. How far bail is granta- 
ble by juſtices of peace, by virtue of the ſtatutes ſpecially re- 
lating to their power of granting bail. | 


Sect. 55. It is recited by 1. Rich. 3. c. 3. * That divers 2. Hale 137; 
perſons had been daily arreſted and impriſoned for ſuſpicion 
of felony, ſometime of malice, and ſometime of a light ſuſ- 
picion, and fo kept in priſon, without bail or mainpriſe, to 
their great vexation and trouble:” And thereupon it is 
enacted, ** That every juſtice of peace in every thire, city 
« or town, may, by his or their diſcretion, let ſuch pri- 
„ ſoners and perſons ſo arreſted to bail or mainpriſe, in 
* like form as though the fame priſoners, or perfons, were 
« indited thereof of record, before the ſame juſtices at their 
„ ſeſſions.“ 4 


Sf. 5b. But it is recited by 3. Hen: 7. c. 3. That 2. Hale 1379 
by colour of the ſaid ſtatute of 1. Rich. 3. divers perſons 
which were not mainpernable, were oftentimes let to bail 
and mainpriſe by juſtices of peace, againſt the due form of 
aw, whereby many felons had eſcaped, to the great diſplea- 
lure of the king, and annoyance of his liege people; and 
thereupon it is enacted, That the juſtices of peace in every 
* ſhire, city, and town, or two of them at leaſt, whereof 
Vol. III. P © one 
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« one to be of the quorum, have authority and power to let 
„ any ſuch priſoners, or perſons mainpernable by law, that 
have been impriſoned within their ſeveral counties, city, 
« or town, to bail or mainpriſe, unto their next general 
* ſcſhons, or unto their next general gaol-delivery of the 
“ ſame gaols, in every ſhire, city, or town, as well within 
& franchiſes as without, where any gaols be or hereafter ſhall 
& be: And that the ſaid juſtices of peace, or one of them, ſo 
„taking any ſuc! bail or mainprite, do certify the ſame at 
© the next general ſeſſions of the peace, or the next general 
* gaol-delivery of any ſuch gaol, in every ſuch county, city, 
or town, next following after any ſuch bail or mainpriſe 
*« fo taken; on pain to forfeit to the king for every default 
** thereupon recorded, Ten pounds: And that the afore- 
& ſaid act, giving authority and power in the premiſes, to 
„any juſtice of the peace by himſelf, be in that behalf ut- 
0 terly void, and of none effect.“ | 


Se. 55. And it is recited by 1. & 2. Ph. and Mary, e. 
13. hat ſince the ſaid ſtatute of 3. Hen. 7. one juſtice 
ot peace, in the name of himſelf, and one other of the juſ- 
tices his companion, not making the ſaid juſtice party nor 

ivy unto the caſe wherefore the priſoner ſhould be bailed, 
had oftentimes by ſiniſter labour and means ſet at large the 

reateſt and notableſt offenders, ſuch as be not repleviſable 
by the laws of this realm, and yet the rather to hide their 
affections in that behalf, had ſignified the cauſe of their ap- 
prehenſion to be only for ſuſpicion of felony, whereby the 
faid offenders had and did daily eſcape puniſhment, &c.“ 
And thereupon it is enacted, « That from the firſt day 
© of April then next coming, no juſtice or juſtices of peace 
„ ſhall let to bail or mainpriſe any ſuch perſon or perſons, 
« who for any offence or offences, by them or any of them 
* committed, be declared not to be repleviſed, or be forbid- 
© den to be repleviled or bailed by the above-mentioned f- 


'« tute of Weſtminſter the firſt.” 
| S-&. 58. And it is further enacted, par. 3. Thatany 


« perſon or perſons arreſted for manſlaughter or felony, or 
« futpicion of manſlaughter or felony, being bailable by the 
« law, ſhall not be let to bail or mainptiſe by any juſtices 
of peace, if it be not in open ſeſſions, except it be by two 
<« juſtices of peace at the Jeaſt, whereof one to be of the qui- 
© rum, and the ſame juſtices to be preſent together at the 
time of the ſaid bailment or mainpriſe ; which bailment 
or mainpriſe they ſhall certify in writing ſubſcribed ot 
« ſigned with their own hands, at the next general gaol- 
delivery to be holden within the county where the ſad 
*« perſon or perſons ſhall be arreſted or ſuſpeQed.”? 80 
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Seck. 50. And it is farther enacted, par. 4. That the 
t ſaid juſtices, or one of them being of the qrorum, when 
« any ſuch priſoner is brought before them for any man- 
« ſlaughter or felony, before any bailment or mainpriſe, 
t« ſhall take the examination of the ſaid priſoner, and infor- 
mation of them that bring him, of the fact and circum- 
« ſtances thereof, and the fame, or as much thercof as ſhall 
« be material to prove the felony, ſhall put in writing before 
&© they make the ſame hailment ; which ſaid examination, 
« together with the ſaid bailment, the ſaid juſtices ſhall cer- 
« tify at the next general gaol-delivery to be holden within 
« the limits of their commiſhon.”? 


$:. 60. And it is farther enacted, par. 5. That the 
« ſaid juſtices ſhall have authority to bind all ſuch by re- 
„ cogn1zance or obligation, as do declare any thing material 
« to prove the ſaid offences or felonies, to appear at the 
« next general gaol-delivery to be holden within the coun- 
« ty, city, or town corporate, where the trial thereof ſhall 
« be, and then and there to give eviderice againſt the 
« party at the time of his trial, and ſhall certify as well 
« the ſame evidence, as ſuch bond or bonds in writing as 
« he ſhall take, at or before the time of his ſaid trial thereof 
to be had or made. And in caſe any juſtice of peace of 
& hf ſhall offend in any thing contrary to the true 
“ intent and meaning of this act, the juſtices of gaol-de- 
« livery, where ſuch offence ſhall happen to be committed, 
upon due proof thereof, by examination before them, 
+ ſhall for every ſuch offence ſet ſuch fine on every of the 
e ſame juſtices, as the ſame juſtices of gaol-delivery ſhall 
4 think meet, &c.“ 


dect. 61. But it is provided; par. 6. * That juſtices of 
t peace, and coroners, within the city of London, and the 
% county of Middleſex, and in other cities, boroughs, and 
towns corporate, ſhall, within their ſeveral juriſdictions, 
* have authority to let to bail felons and priſoriers, in ſuch 
% manner and form as they had been before accuſtomed ; 
and alſo ſhall take examinations and bonds, as is afore- 
„ ſaid, upon every bailment by them made, and certify ! 
ſuch bailment, bond and examination, at the next general 
* gaol- delivery, &c.“ 


From theſe ſtatutes the following particulats appear moſt 
obſervable. | | 


Ser. 62. Fix r, That it ſeems clearly to be implied by 
the above-mentioned ſtatute of 1. Rich. 3. c. 3. which 
authoriſed any one juſtice of peace to bail a” perſon o a” 
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flight ſuſpicion of felony, in like manner as if ſuch perſon 
had been indicted at feſſions, that before that ſtatute juſtices 
Coke,Bailand of peace could bail. thoſe only for felony, who had been 
3 = indicted of it before them. And by parity of rcafon it ſeems 
Rs alſo to follow, that they had no power to bail perfons for 
any other crime before ſuch indictment, unleſs it were an 
offence directly tending to the breach of the peace; the bail- 
Supra ſect. 34. ing of perions for which ſeems properly to come under their 
conuſance as conſervators of the peace: And therefore it 
ſcems difficult to maintain the power of one juſlice of the 
peace to bail a perſon for any other crime, unleſs it be by 
ſome ſtatute limited to the conuſance of one juſtice, or the 
party have been indicted for it at ſeſſions, becauſe the com- 
miſſion, in giving a juſtice a general juriſdiction over any 
crime, ſhall be conſtrued fo far only to give him a power to 
bail a perſon acculed of it, as it makes him a judge of it, 
which he carmot be till he come regularly before him by in- 
dictment; and the ſtatutes above-mentioned ſpecially re- 
lating to the power of juſtices of peace, in granting bail, ex- 
preſsly require the conuſance of two juſtices. 


Sect. 63. SECONDLY, That juſtices of peace have no 

power to bail any perſon not repleviſable by the abore- 

2. Hale 138, mentioned aut of H/o/tminſter the firſi, e. 15. from whence it 
e ſcems to follow, that a perion under the actual commitment 
or arreſt of any other magiſtrate, or even of a private perſon, 

for any crime declared. to be irrepleviſable by that ſtatute, as 

treaſon againſt the king's perſon, arſon, &c. cannot be de- 

livered from his impriſonment by the bailment of any juſ- 

tice of peace. Yet if a perſon at large be only accuſed of 

any ſuch crime, on a flight ſuſpicion, before a juſtice of 

peace, it ſeems that the juſtice ought not to commit him, 

but to take ſurety of him to appear before a proper court, 

as hath been more fully ſhewn in relation to the ſheriff, 

ſection 46. And inaſmuch as the above-mentioned {ſtatute 

of 1. & 2. Ph. and Mary, c. 13. expieſsly mentions the 

: bailing of perſons for manſlaughter, as well as for other 
Vide ſup. f. felonies, there can be no doubt, but that juſtices of peace 
320 wide may, by force thereof, ſafely bail any perſon impriſoned on 
2. Hale 138. a flight ſuſpicion of a fact, clearly appearing to be no higher 
an offence than manſlaughter, and much more if it appear 

1. Roll. 268. t6 amount to no more than homicide by miſadventure, or 
: Dalton c. 114. in ſelf-defence. Yet it ſeems to be agreed, that ſuch juſ- 
ems 99- tices muſt, at their peril, take care that the offence in truth . 
ambard 346, | 8 : 2 
347. amounted not to murder; and that they ought in no caſe to 
bail any perſon who maniſcſtly appears to have been guilty 
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he pattern preſcribed by 1. & 2. Ph. and Mary, for the Sup. ſect. 44, 
direction of juſtices of peace in relation to bai! expreſsly — * 
excludes all perſons from the benefit of it which are guilty 8 
of open and manifeſt offences ; but alſo becauſe the a- 1 

tute of Glouceſter, c. 9. is expreſs, that all perſons who are 

guilty of homicide by miſadyenture or in felf-detence, thall 

be kept in priſon till the next coming of the juſtices itine- 

rant, or of gaol-delivery. 


$2. 64. Tur, That the chief import of theſe ſta- 
tutes is to ſhew in what manner perſons are to be bailed by 
juſtices of peace, and not to declare what perſons are baila- 
ble by them ; in relation to which matter, the old rules of 
the ſtatute of /Ye?min/ter the firf?, are generally ſtill to be fol- 
lowed, which, extending only to criminal offences puniſh- 
able in the ordinary way by indictment before the theriff, 
&c. give no power to bail perſons taken on proceſs in civil 
actions, or for contempts to ſuperior courts, as by proceſs 
of rebellion out of chancery. And therefore by a reaſonable Paſton e. 114 
conſtruction of all theſe itatutes, juſtices of peace. have no Cromp. 152. : 
power in any ſuch cafes to admit any perſon to bail. Sum. 105. 


Ar to THE THIRD POINT, v/z. Where bail is grantable 
by the juſtices of gaol-delivery. 


Sell. 65. It ſeems to be clearly ſettled (a) at this day, 4a) Crom. 154. 
that ſuch juſtices may bail any perſon convicted before 2. Hale 129. 
them of homicide by miſadventure or in ſelf-defence, the 31. 
better to enable him to purchaſe his pardon. And if a per- Tummaryror. 
{on convicted of manſlaughter before ſuch juſtices purchaſe Fe 61 
his pardon, it feems, that they may (5) bail him, even 5 8 —_— 
after their ſeſhons is determined, till the next ſeſſions of F. N. B. 246; 
gaol-delivery, that he may come in then and plead his par- S8. P. C 19016. 
don, for t at the power of fuch juſtices ſcems (-) to con- 8 . 
tinue for ſuch purpoſes after their ſeſlions. Alfo (d) if a 5. P. c. 74 
man be convicted of manſſiughter before fuch juſtices, F. Corone 354. 
againſt plain evidence, t is ſaid that they may bail him till B. Mainp. 1. 
the next ſeſſions of gaol-deltvery, in order to purchaſe his 9 S 
pardon in the mean time. But it ſeems, (-) that juſtices of eee 
peace have no power to bail a man in any of theſe caſes becauſe / 7) Vide ſup. 
they are tied up for the moi! part to the rules preicribed by the c. 6. fett. 7. 
above-mentioned ſtatute IA ꝗuminſter the fir/t. But this ſtatute (4 Crom-154- 
not (/) extending to juſtices of gaol-delivery, ſeems to leave | © e 
them a diſcretionary power in thoſe caſes wherein it reſtrains Vide ſug ſect. 
the ſheriff from admitting perſons to bail. And therefore it a 63. Cont. 
defendant, in an appeal of death, plead an excommunication Valtone, 172 4. 
in diſability of the plaintiff, it ſeems to be holden by Stzund- / 2. U 
ford, (g) that ſuch juſtices may bail the defendant from mp ot ny 
day to day till the plaintiff ſhall be abſolved, for that other - 8. P. C. 
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wiſe the defendant might lie in priſon for ever, without an 
opportunity of coming to his trial. But it is obſervable, 
(a) F. Mainp. that the books (a) which are cited for the maintenance of 
3 this opinion, ſpeak only of an appeal of robbery: Vet if 
2 1keld 6; Juſtices of gaol- delivery have ſuch power of bailing perſong 
ſeems con- in the caſe of death, on the circumſtanges above mentioned 
trary as it ſeems agrecd in the. caſes above cited that they have, 
do not find any reaſon why they may not, as well upon 
other ſuch like circumſtances, bail perſons indicted or ap- 
pealed before them of any other crime, in fuch manner ay 
the court of king's bench may do, as ſhall be more fully 
ſhewn under the next point. | 


As To run FOURTH POINT, viz. Where bail is grant 
able by the courts of Weſtminiter ball, I ſhall endeayour ta 


thew, 
J. Where it is grantable by the court of King's bench. 


0 4 Where by the other courts of Weſtminſter- 
all. 


. As to the firſt of theſe points I ſhall conſider, 


1. Where hail is grantable by the court of king“ 
bench to a perſon impriſoned by the king's ſpecial com- 
mand, or by the order of his privy council. 


2. Where to a perſon committed by either houſe of 
parliament, | 


3. Where to one committed by the court of chan- 
cery. 


4. Where to one committed by an inferior court of re: 
cord. 


5. Where ta one expreſsly excluded by the ahove- 
mentioned ſtatute of IV./Imin/ter the fir, from the gom- 
mon benefit of a replevin by tue ſheriff, 


As to the firit of theſe particulars, viz. Where bail is 

rantable by the court of king's bench to a perſon impil- 

Has by tlie king's ſpecial command, or by the order of tle 
privy council. 


(B. ee S$-&.66. I do nat find hut that wherever (5) a commit- 
1. Sid. 143. ment by the privy council hath ſpecially expreſſed thy crime 


1. And. 267. a | 
3.Leonard g. 1. Burrow 460, Shebbearg's caſe, Palmer 559, 
' DER: d on . = P 17 8 . 1 d or 
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for which the party hath been committed, this court has 

always admitted him to bail, on the like circumſtances on 

which, in diſcretion, it will grant bail on other commit- 

ments (a). And wherever it has appeared, that perſons (a) 1. Leon. 
have been impriſoned by colour of a uſurped authority, 79- 
pretended to be derived from any patent whatſoever, con- an 
trary to law, it ſeems that the {aid court hath always dif- Wilkes's cafe. 
charged the perſons ſo impriſoned, without bail. But there (3) 33. H 6.28. 
have been formerly many opinions, (6) that perſons com- 1. And. 298. 
mitted by the ſpecial command of the king, or of his privy 1. Roll. 134. 
council, without expreſſing any other cauſe of the commir- O. 377, 
ment, were not bajlable by any court whatſoever, without 2. And. 1 
ſome intimation of the king's conſent to ſuch hailment, by See the argu- 
letter from the privy council, or otherwiſe. And a dif- ments on the 
tinction (c) was taken by ſome between a commitment by — 
one of the privy council, and a commitment by the whole Jans 81, 5 
body; and that the former ought indeed to ſet forth ſome &c. 

other cauſe of the commitment beſides the command of the (c) 1. Leon, 


perſon who made it; but that the latter needed not any, 797% 


$-4, 67. But this matter came afterwards to be very ſo- 

lemnly debated in the famous caſe (d) of Sir John Corbet and (4) See the 
others, who being impriſoned by a warrant from the privy arguments on 
council, about the third year of the reign of king Charles — ee 
the firſt,, moved the court ef King's bench to admit them to ——_—_ loans, 
bail upon their He, corfus; whereupon it was returned, and Ruſh- 
that they were detained in the priſon of Taz FLEET by the worth's Col. 
ſpecial command of the king, fignified to the warden by a f. 458, &c. 
warrant of ſome of the members of the privy council; in 

which warrant no other cauſe of the impriſonment was eon- 

tained but ſuch ſpecial command: And it was ſtrongly 

urged on behalf of the prifoners, that ſuch impriſonment 

is againſt the ſtatute of MaGgxa CHARTA, c. 29. which 

provides, * "That no freeman ſhall be taken or impriſoned, 

and that the king will not paſs upon him, nor condemn 

„ him, but by tte judgment of his peers, or the law of the 
* land;” and alſo againſt many other ſtatutes (e) made in ( 25. Ed. 3 
airmance of MAGNA CHARTA, by which it is ordained, 4. 
That no man ſhallbe taken by petition, or ſuggeſtion, made 28 Ed, 3. 3. 
« to the king or to his council, unleſs it he by indictment 4 Ed. 3. 3. 
« or preſentment, or by proceſs by original writ ; and that 
* 10 man ſhall be impriſoned, &c. without being brought 
to anſwer by due proceſs of law; nar be put to anſwer 
without iy Mos! before juſtices, or matter of record, 
or by due proceſs, and writ original.“ And it was argued, 
that the liberty of the ſabje<t would be precarious, and lie 
at the king's mercy, if perſons who happen to incur his diſ- 
1 tor what perhaps the law eſteems no crime, ſhould 

y means of fuch a commitment be liable to be forever im- 

| P 4 priſoned, 
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riſoned, without any poſſibility of redreſs ; and that it 
| kg inconſiſtent with natural juſtice to expole a man to fg 
ſevere a puniihment for a ſuppoſed crime alledged againſt 
him, without giving him an opportunity of clearing him- 
ſelf by a lawful trial. And it was iarther urged, that ac- 


cording to the opinion of oi HN MARKNAM, in the time 


of king Edward the fou th, the king could not ſo much ag 
arreſt a man upon ſuſpicion of trealon or telony, as any of 
his ſubjects may; for that if the king ſhould do wrong, the 
party could have no action againſt him. Alſo it was in- 
ſiſted, that the preamble of the /#:tute of IVeſiminſter the fi, e. 5, 
which declares, . "That perſons impriſoned by the king's 
„ command have always been taken to be irreplevitable,” 
muſt be intended only of a replevin by the common writ 4 
homine replegiando, or by the ſheriff ex officio without writ, 
for that it {peaks only of a replevin by ſheriffs and others, 
and therefore ſhall nat be taken to extend to ſuperior counts, 
And it was never thought, that the court of king's bench 
was reſtrained by it from bailing perions 1mprifoned for 
homicide; and yet all ſuch are equally declared by the ſta- 
tute to be irrepleviſable Many precedents, alſo, were al- 
ledged, whereby it appeared, that perſons committed by 
the king's ſpecial command had been diſcharged upon writs 
of habcas C8) US» | 


$-. 68. But on the other fide it was argued, that ſuch 
commitment could not rea{anably be intended to be againſt 
the purview of the ſtatutes above- cited, inaſmuch as the faid 
ſtatute of Weſtminſter the fir, c. 15 which was made in the very 
next reign after that in which the ſtatute of MAGN a CHak- 
TA was made, it was declared to be a ſettled and undoubted 
point, that perſons committed by the command of the 
king, which, as it ſeems to be agreed, is to be underſtood 
of the king's {pecial, abſolute, and extrajudicial command, 
are not repleviſable: And it cannot be imagined that fo high 


a regard ſhould be paid to ſuch a commitment, it it were 


(a) Vide ſup. 
ſet 66. 

{8} $. P. c. 
72. 7. 

F. N. B. 6. 


thought to be illegal, and contrary to MAGNA CHART, 
And it was inſiſted, that commitments of this kind have 
often been allowed by the courts (a) of juſtice, and are men- 
tioned by authors (% of the beſt credit tince the aboye- cited 
ſtatutes, without any the leaſt objection to their legality, 
and as depriving the party impriſoned by them from the 
common benefit of the writ of replevin. And it was allo 
ſtrongly urged, that there are often ſecret cauſes not fit to 


be divulged, which may make it necetlary for the ſafety of 


the ſtate, in foine particular circumitances, to reſtrain ſome 
perions from their liberty for a certain time, and that the 
king, who is entirely entruſted with the management of ſtate- 
affairs, ſhall be preſumed always to act for the public good ; 
a. OR : [ : f — * * 2 . an 


1 Ch. 15. Or NAL. 217 


it and that it is iinmodeſt for any of his courts to queſtion the 

0 juſtice of his proceedings of this kind, which the law ſeems 

ſt wholly to have left to his wiſdom, or to ſuffer a ſuggeſtion 

. that he abvſes uis prerogative to cover oppreſſion; and that , Co 

AC- the ſubjet is in no danger of perpetual impriſonment on part. fol. 516. 
me this account, for that the court of king's bench hath always | 

ag uſed a diſcretionary power over ſuch commitments, as well 

of as all others, and therefore upon ipecial circumſtances of 

the hardſhip, may admit perſons under iuch commitments to 

in- bail; but that where there was nothing extraordinary in the 


caſe, it hath been the general courſe of the court not ta do 

it without a ſpecial order from the council for it, as ap- 

peared from the examination of moſt of the precedents re- 

lating to this matter. And therefore in the caſe above- men- 

tioned the court of king's bench was unanimous in opinion, | 

that Sir Jobn Corbet, and the other gentlemen fo committed 1. Roll. 21g. 
by the king's ſpecial command, as is above mentioned, had Sce the argu, 
no right, primd facie, to demand the benefit of bail, with- eee ihe 

out the conſent of the council, and therefore remanded abase mot * 
them, tioned, p. 81. 


dect. 60. But this matter being afterwards confidered in Ruſh. Coll. 
parlament, and it being the general opinion, that the chief part 1. 428. 
reaſon why thoſe gentlemen incurred the king's diſpleaſure 473. 499, &c. 
was their refuſal to pay the loans, which, as they inſiſted, 
were demanded of them without ſufficient authority; and it 
being evident. that if there were no certain legal remedy 
for the liberty of the ſubject againſt ſuch a {train of the pre- 
rogative, no man could be fafe in maintaining his property, 
either in partiament or out of it, againſt a diſputed demand 
{rom the crown, but would he liable to a diſcretionary im- 
priſonment, and that under colour of law, without any cer- 
lain redreſs from the law; it was thought neceſſary on this 
occaſion to draw up the famous PETITION OF RIGHT, which 
was afterwards aſſented to by the king, wherein, among Ruth. Col. p.. 
other things, the lords and commons complain to the king, fol. 6:3, 
“ That againit the tenor of the above (a) cited ſtatutes, (a) Supra 
divers ſubjects had then of late been impriſoned, without ſec. 59. 
any cauſe ſhewed; and when for their deliverance they had 
been brought before juſtices by writs of habeas cor pus, there 
to undergo and receive as the court ſhould order, and their 
keepers commanded to certify the cauſes of their detainer, 
no cauſe had been certified, but that they weredetained by his 
majeſty's ſpecial command ſigniſied by the lords of his privy 
council, and yet were returned back to ſeveral priſons, 
without being charged with any thing to which they might 
make anſwer according to the law: And thereupon the ſaid 
words and commons, among other things, humbly prays 
ROD. | | | that 
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Vid. C. Car. 
5907. 579. 593 
2. Hale 144, 
145. 

Vide ſ. 16. 
not es. 


Sce Lord 
Camden's 
opinion upon 
the effect of 
this ſtatute, 
as 0 its giving 
an implied 
power to ſe- 
cretaries of 
fate and pri- 
vy counciiiors 
to commit. &c. 
11. State Ir. 
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that no freeman, in any ſuch manner as 1s before men- 
tioned, be impriſoned, or detained, &c.“ | 


Fett. 70. And it feems to have been generally agreed, 
fince the time of this Petition, that wherever any commit. 
ment hy the privy council hath not expreſſed, with fone 
convenient certainty, the crime alledged againk the party, 
he ought to be b2iled upon Jus habeas cor pus. 


Set. 71. And for the greater fecurity of the liberty of 
the ſubject againſt commitments by the command of the 
king, or of his privy council, it is farther provided and 
enacted, hy 106. Gar. I. c. 10. ſ. 8. That if any perſon 
% ſhall be committed, reſtrained of his liberty, or ſuffer im- 
priſonment by the command or warrant ot the king's ma- 
« jeſty, in his own perſon, or by the command or warrant 
« of the council board, or of any of the lords or others of 
* his majeſty's privy council; that, in every ſuch caſe, 
* every ſuch perſon upon demand or motion to the judges 
* of the king's bench or common pleas, in open court, 
„ ſhall without delay, upon any pretence whatſoever, for 
the ordinary fees uſually paid for the ſame, have forth- 
with granted un:o him a writ of habeas corpus, to be di- 
& rected generally unto all and every ſheriff. gaoler, miniſ- 
ter, officer, or other perſon in whoſe cuſtody the party 
« committed or re{irained ſhall be, and ſuch ſheriff, &c. 
« ſhall, at the return of the ſaid writ, and according to the 
* command thereof, on due and convenient notice thereof 
« given unto him, at the charge of the party who requires or 
« procures ſuch writ, and on ſccurity by his own bond given, 
« to pay the charges of carrying back the priſoner, if he ſhall 
« be remanded by the court, &c. which charges ſhall be or- 
dered by the court, bring or cauſe to be brought the body of 
«« the party before the judges of the court, from whence the 
fame writ thall iſſue in opca court, and ſhall then like- 
te wile certify the true cautc of ſuch his detainer or impit- 


* 
Lad 


* 
* 


„ ſonment; and thereupon the court, within three court- 


fa} See 1. Sid. 
78. 
1. Kcble 305. 


« days after ſuch return made and delivered (a), in open 
& court, ſnall proceed to examine and determine whether thc 
« cauſe of ſuch commitment appearing upon the ſaid te. 
„ turn, he juſt and legal or not, and ſhall thereupon do 
« what to juitice ſhall appertain, either by delivering, bail- 
« ing, or remanding the priſoner : And if any thing ſhall 
© be otherwiſe wilinlly done, or omitted to be done by any 
judge, juſtice, oficer, or other perſon aforementioned, 
* contrary to the true meaning hereof, that then ſuch per- 
« ſon ſo offending ſha!l forfeit to the party grieved, his 
« treble damages, & c.“ | 


$ «4, 


PI. * 
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$24. 92. But it is provided, par. 9. That the above · 
« recited clauſe ſhall extend only to the warrants and direc- 
« tions of the council-board, and to the commitments, re- 
« ſtraints, and impriſonments of any perſon or perſons, 
« made, commanded or awarded, by the king's majeſty, his 
« heirs or ſucceſſors, in their own perſon, or by the lords 
« and others of the privy council, and every one of them.“ 


As to the ſecond particular, viz. Where bail is | exp 
by the court of king's bench to a perion impriſoned by 
either houſe of parliament, 


. bury's Caſe. 
of king's bench, And it cannot but be expected, that thoſe ' Mod. 144. 


And therefore in Lord Shafteſbury's Caſe, who, upon his ha- 4 1 and 
beas corpus in the king's bench, was returned to have been g. St. Tr. 5.6, 
committed by the houſe of lords for a high contempt 
committed againſt that houſe, the court would not take no- 
tice of any exceptions againſt the form of the commitment, 
as that 1t was too general, and did not expreſs the nature of 
the contempt, or in what place it was committed, &c. for 
that it ſhall be preſumed, that it was ſuch for which the 
lords might lawfully make ſuch an order, and no other 
court ſhall preſcribe to them in what form 2 ought to 
make it. But if it be demanded, in caſe a ſubject ſnould be 
committed, by either of thoſe houſes, for a matter manifeſtly 
out of their juriſdiction, what remedy can he have? I an- 
wer, that it cannot well be imagined that the law, which 
tarours nothing more than the liberty of the ſubject, ſhould 
give us a remedy againſt commitments by the king himſelf, 
appearing to be illegal, and yet give us no manner of redreſs 
againſt a commitment by our fellow-ſubjects, equally ap- 
| pearing 
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pearing to be unwarranted. But as this is a cafe which, ] 
am perſuaded, will never happen, it ſeems necdlets oyer 
nicely to examine it. 


The doctrine contained in this ſection has been confirmed in ſeveral memorable in. 
ſtanccs. In Eaſter Term 24. Geo. 2. the Honourabie Alcxander Murray was com. 
mitted to Newgate, by the houte of commons for a contempt of privilege. A habgy 
corpus iſſued z and Wright, Demon, and Foſter, were clear that the court of king'; 
bench had no juriſdiction in the caſe ; for that both houſes of parliament, in concur. 
rence with every court of record, coyen the loweſt, has an excluſive right to commit for 
a contempt, Lord HoLT alfo thought the right exiſted for contempts committed in the 
face of the h uſe, 1. Wilton 299.— In Faſter Term 3. Geo. 3. C. B. on Mr.Wilkes's 
caſe (vide infra, c. 16.) Pratt, C. J. and the whole court, declared. they had no power 
to decide upon the privileges of partiament,—Lord CAMDEN, in the cafe of Entick v. 
Carrington, Mich. 6. Geo. 3. 11. St. Tr. 317. ſays; the rights of that, aſſembly (viz, 
houſe of commons) are original and ſeli-crearcd ; they are paramount to our juriſdie. 
tion, and above the reach of injunction, prohibition, or error. — nd in Eaſter Term 
11. Geo. 3. Braſs Croſby, otq; lord mayor of London and a member of parliament, was 
brought to the common pices, on a hab-as corpus at CONMIN law, to be releaſed from 
2 commitment by virtue of the {peaker's warrant for a coatempt. De Grey C. J. de. 
livered the unanimons opinion of the court, that the houſe of commons are the excly. 
five arbiters of their own peculiar privileges, 4. Inft. 47. Dyer 59, that their power of 
committing is inherent from the very nature of their inſtitution, 3. Jac. f. c. 13. Alh. 
by and White, 8. St. Tr. go. Ld. Raymond 938. that their adjudication is tantamount 
to a conviction, and their commitment equal to an execution ; and that no court can 
diſcharge a pritoner committed in execution by another court, Cro. Car. 168. Hi 
Lordihip was accordingly remanded, 2. Black. 755. 3. Wilſon 188. 


Skinner 36, Sec. 74. However it ſeems agreed, that a perſon com- 

163. 527. mitted for a contempt, by the order of either houſe of par- 

| lament, may be diſcharged by the court of king's bench 

after a diſolution or prorogation of the parliament, whether 

he were committed during the ſeſſions or afterwards, for 

that all the orders of parliament are determined by a diſſolu- 

tion or prorogation; and all matters before either houle 

1. Keb. 371. muſt be commenced a-new at the next parliament, except 

1 aA only in the caſe of a writ of error: And if the ſubjeR ſhould 

1. Levinz 162. be deprived of his liberty till the next parliament, which 

1. Modern perhaps may not meet again in many years, no one could 
155. 157 fay when his impriſonment would end. 


Shower zoc. Scarf. 75. But it is holden in Shower's Reports, that a 
lord committed by the houſe of lords, on an impeachment 
of treaſon, and atterwards pardaned, cannot be difcharged 
by the court of king's bench, becauſe the impeachment be- 
ing in a ſuperior court, the pardon muſt be pleaded there; 
and the commitment being by the lords, the king's bench 
cannot take conuſance ot it. Yet it ſeems to have been 
taken for granted, in the Lord St, cafe, that the couit 
of king's bench may, in their difcretion, bail a lord upon 
an impeachment of high treaſon, which in that caſe they 
reivſed to do, not as a matter out of their power, but as. 4 
thing which they were not bound to do, and improper on 

conſideration 


Raym. 18 1. 
Skinner 56. 


4-42, 163. 
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conſideration of the whole circumſtances. And though the 
reaſons above cited fiom Shower's Keports ſeem proper to 
rove, that tie court of king's bench cannot diſcharge a 
rifoncr {rom any impeachment in parhament whatſoever ; 
vet they ſeem by no means to prove, that they cannot bail 
him. But it is obſervable, that it doth not clearly ap- 
pear, from either of the above- mentioned reports, whether 
any parliament were ſitting at the times of the motion, 
ſor ſuch diſcharge and bailment, or not; but it is cer- 
ninly moſt likely to prevail in ſuch a motion, when no 
parliament is fitting, nor likely ſoon to lit, and after the 
party hath been long in priſon ; becaule, in ſuch a caſe, 
if be ſhould not be bailed, he might be perpetually im- 
priſoned for a crime, without any opportunity of making 
lus defence. 


As to the third particular, viz. Where bail is grantable 
by the King's bench to a perſon committed by the court of 
chancery. 


Het. 76. Little is ſaid in the books, except in the reign 
of king James the Firſt, at the time when Sir Edward Cake 
was chiet juſtice, when this matter was very much litigated, 
and occaſioned great heats between the two courts, and ſeve- 
ral perſons committed to THE FLEET by the chancellor 
were bailed by the court of king's bench, upon exceptions 
to the generality of the form of the commitments, as (a) 
not ſhewing the time of the commitment, or ſetting (b) 


forth only the command of the lord chancellor as the 


ground of the impriſonment, without mentioning any crime 
at all, or mentioning the crime in (c) general terms, as for 
a contempt to the court of chancery without thewing what 
tie contempt was, or at what time committed : And one 
4% Glanvil, who was generally committed by the command 


\ 


of the lord chancellor, without ſetting forth any cauſe of 


ſach command, ſeems to have been bailed upon examination 


of the merits; of the decree, for dilobeying whereof he was 
in truth committed; whereby it appcared that the decree 
related to a matter before adjudged at the common law, 
which was thought contrary to the purport of the (e) ſta- 
tutes of 27. Edw. 3. c. 1. and 4. Hen. 4. c. 23. But this pro- 
ceding being reſented by the lord chancellor, the ſaid 
Cu was afterwards recommitted by him for the ſame 
matter, and yet was afterwards, on another habeas corpus, 
hatled the ſecond time by the court of king's bench: But 
| have not met with any precedent of this kind of late 
yes ; and how far the long diſuſe of ſuch like proceedings 
may have leſſened the authority of the caſes above-mention- 
td, may deſerve to be conſidered, However it cannot * 

c 


221 


Carthew 132 


133. 
Salkeld 503. 
The Earl of 
Caſtlemain 
was commit - 
ted by the 
Commons, 
i. W.& M. 
for high trea- 
ſon, and bailed 
by the King's 
ench, 
4. State Tri- 
als 397. 


© 


C 


218. 


1) 1. Noll. 
Moor 5 $ 9. 


(c) 1. Roll. 
192. 218, 219. 
(4) Is Roll. 
111. 219. 
Moor 838. 

2. Bulſt. 201. 
C. Jac. 343. 
like Caſe. 

3. Bulſt, 115. 
1. Roll. 277. 
(c) Vide 

1. Roll. 277. 
3. Bulſt. 115. 
Daliſon 87. 
3. Leonard 18. 


; ' 
1. Roll. 219 8 
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be expected, that the ſupetior courts will pay the higheſt re: 

gard to one another's proceedings, and be ready to preſume; 

that they are agreeable to law; unleſs the contrary appear, or 
Vauoh the caſe be very particular and extraordinary, which may 

ghan 130. : . 1 

140. ſeems perhaps reaſonably induce them, in ſome circumſtances, tg 
contrary, make exceptions from thoſe general rules which in com- 
mon caſes uſually govern their diſcretion. But what caſe 
in particular may be ſaid to be of ſo extraordinary a nature, 
it would be needleſs and preſumptuous for me to endeavour 
to examine, But as to the caſe above-mentioned, which 
was formerly ſo much litigated, concerning the chancery's 
giving relief againſt a judgment at law, fince it ſeems to be 
ſettled at this day, that the chancery may, in ſome caſes, 
give relief againſt the unequitable uſe of ſuch a judgment; 
eſpecially 2s to a point not relievable by law ; whenever.it 
ſtands indifferent whether the matter examined by chan- 
cery, after a judgment at law, be of ſuch a nature as is pro- 
per for relief in chancery, or not, it is not probable that 
any other court of WEsSTMINSTER-HALL will eaſily pre- 
ſume that it is not, when the chancellor, who is the proper 
1. Modern judge, hath determined that it is: And agreeably hereto it 


Vide b. 1. c. 
19• . 17. 


— 340 hath been adjudged, that a commitment from chancery fot 

7 diſobedience to a decree, is good, without ſhewing what the 
decree was. 

Holt 599. As to the fourth particular, viz. Where bail is grantable 

3- balk. 91. by the court of king's bench to one committed by an infe- 

* rior court of record. 


e 157. 
b. ! . NE : | 
. Seck. 77. It ſeems, that this court, having the ſupreme 


2. Ld. Raʒ m. controul of all inferior courts, may, in diſcretion, on con- 
978. ſideration of the whole circumſtances of any caſe whatſo- 
12, Modern ever, bail any perſon who ſhall appear to have been unjuſtly 
102. 165, 2 928 
2. Hale 112. Or hardly deprived of his liberty by any inferior court. And 
therefore, wherever it ſhall clearly and expreſsly appear, 
See Byſbel's that a perſon hath been committed by any ſuch court, for 
ca/e in Vaug- à matter which either is in truth no crime at all, or if it be 
han's Re. a crime, is not within the juriſdiction of ſuch court, there 
Ports. can be no doubt but that it is a proper motion to the king's 
bench to bail him. But in what other caſes in particular 
one may hope for the like ſucceſs in a motion of this kind 
(1) In the it ſeems difficult to determine (1); for that every ſuch caſe 
caſc of an im- depends upon its particular circumſtances; which have gre 
pr gr ng N weight with the coutt in its determinations of this kind, in 
King's bench which it is in _ meaſure left to its diſcfetion. And 
may iſſue a therefore, though perhaps it may bail a man on a commit- 
prot fog ment by a mayor of a town, or juſtice of peace, or other in- 
ng , | | 
without — g him to the circuity of a Habcas corpus. Load MANSFIELD, 3d May 
1779. 2. Bult. 139, 140. | 


feriot 
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ferior magiſtrate, for a contempt, without ſhewing the par- 

ticular nature of it; yet it cannot be expected, that it will 

with the like readineſs bail a man on ſuch a general com- 

mitment by a court of higher (a) dignity, as a court of oyer (a) 4 th 
and terminer, or any other court of WESTMINSTER-HALL; precedent mul 
to the honour of whoſe proceecings the greateſt regard is tion, & C. Jac. 
always to be given: and on this ground chiefly, as I ſup- 219. & Vaugh. 
ofe, where a perſon on a habeas corpus was returned to have 139, 149+ 
been committed by an order of the exchequer, for not paying a 

fneof Fifty pounds by the eccleſiaſtical commiſſioners impoſed 

upon him, the court of king's bench (5) refuſed to bail him, (5) C. Cx. 
though it was not ſhewn wherefore the ſaid fine was im- 379. 

poſed. And as a great regard is always paid to the dignity 

of the court by which the party is committed, fo is it like- 

wiſe to the notoriety of the offence; and therefore, where a 

perſon convicted of buying and felling old money, before 

juſtices of oyer and terminer, was committed in execution 

for the fine, by an order of the court not ſtrictly formal, 

yet the court of king's bench refuſed (e) to bail him; for (e) 1. Sid. 144- 
this reaſon chiefly, becauſe he was in execution, and his 286. 320. 

commitment was defective only in point of form. Alfo 

where perſons taken in execution for their fines to the king, 

let on them by a ſeſſions of juſtices of peace, have not only 

brought their habeas corpus, but alſo their writ of error in $alkeld 348. 

the king's bench, and aſſigned errors, yet the court has re- 5. Mod.19, 40. 

fuſed to bail them. But I take it for granted, in thoſe caſes, &. March 

which are but briefly reported, that it appeared upon the ? F. _. 

whole record, that ſuch fines were legally impoſed. Alſo 28% 320. 

it ſeems, that the ſaid court has ſometimes been induced to 

deny perſons committed by other courts by warrants not 

ſriftly formal, the benefit of bail, for the enormity, danger- 

ous tendency, or obſtinacy (d) of their offence, which if it () 1. Bulſt, 

had been attended with leſs aggravating circumſtances might 48. to * 

not have excluded them from it. Alſo the ſaid court, in . Roll. 220. 

determining whether it be proper to bail a man committed (2) f. Roll 

by another court, uſually conſiders all the other circum- 278. 33. 

ſtances of the caſe, as the length (e) and hardſhip (F) of the 2 Bulſt. 140. 

impriſonment, and ſuch like, in order to give ſuch a deter- (f) Latch- 12. 

mination upon the whole, as may be moſt agreeable to the 

honour and prerogative of the crown, and. the liberty and 

lafety of the ſubject. 


Seck. 78. But it ſeems to be agreed, that no one can in 
any caſe controvert the truth of the return to a habeas cor- 
pus, or plead or ſuggeſt any matter repugnant to it. Yer it 
lath been holden, that a man may confeſs and avoid ſuch a 
return, by admitting the truth of the matters contained in 
it, and ſuggeſting others not repugnant, which take off the 
elic& of them. And upon this ground, where one Swallow, 

| a citizen 


8. Mod. 323. 


4545 455» 
2. Jones 222. 


(1) In Trinity 
Term, 4. Geo. 
1. 


a citizen of Landon, was committed for refuſing to accept the 


office of an alderman of the faid city to which he had been 


clefed, and the cuſtom of the city juſtifying a com- 
mitment for fuch a refuſal, and the election and retuſal were 
jet forth in the return to the habeas corpus, he filed a ſug- 
geſtion in the crown office. that he was an officer of the 
King's mint, and that all ſuch oikcers were exetnpted from 
all city-otbtces, both by preſcription and by the King's char. 
ter: and thereupon, the patent ot the grant of his office, and 
allo the patent of the exemption being inrolled in the court, 
he was diſcharged. 


Seft. 79. Alſo the court will ſometimes examine by 
affidavit the circumſtances of à fact on which a prifoner 
brought before them by an habers corpus hath been indicted, 
in order to inform themſelves, on examination of the whole 
matter, whether it be realonable to bail him or not. And 
agreeably hereto, where one 7ack/cn, who had been indicted 
of piracy before the {-Hions of admiralty (1) on a malicious 
proſecution, brought his habeas corpus ͤ in the ſaid court in 
order to be bailed, the court examined the whole circum- 
ſtances of the fact by affidavits; unon which 1t appeated, 
that the proſecutor humſelf. if any one, was guilty, and 


carried on the preſent proſecution to ſcreen himiclt; and 


(a) 2. Inſt. 
135, 186. 189. 
2. Hale 129. 
148. | 
Summary 104. 
Salheld 61. 
(3) 3. Bulſt. 113. 
Kul, 168. 
Sup. 1. 33. 
Latch, 12. 

S. P. C. 74, 75. 
Skinner 683. 


thercupon the court, in cenfideration of the unreaſonable- 
neſs of the proſecution, and the uncertainty of the time 
when another {eitions of admiralty might be holden, ad- 
mitted the faid Zack/on to bail, and committed the pro- 
ſecutor till he ihould find bail to anſwer the facts contained 
in the athdavits. 


As to the fifth particular, viz. Where bail is grantable 
by the court of king's bench to one excluded by th above- 
mentioned ſtatute of //:/tminſier the firft from the com- 
mon benefit of a rep/evin by the ſheriff, 


Set. 80. It cannot be doubted, but that, notwithſtanding 
neither (a) the judges of this nor of any other ſuperior 
court of juſtice are firiftly within the purview of that ſtz- 
tute, yet (5 they will always, in their diſcretion, pay a due 
regard to the rules preſcribed by it, and not admit a perſon 
to bail who is exprelsly declared by it to be irrepleviſable, 
without ſome particular circumſtance in his favour. And 
therefore it ſegans difficult to find an inſtance where perſons 
attainted (c) of felony, or but convicted thereof by verdidt 
general or (4) ſpecial, or notoriouſly ſe) guilty of treaſon or 


Mod. 454, 455. (c) Kelynge 90. (4) Dyer 179. 1. Bulft. 87, 88. (e) 1. Roll. 
268. Raym. 381. 3. Zulſt. 113, 114 5. Mod. 455+ Vide ſup. ſet; 33. 1. Sal- 


keld 103, 


manſlaughter, 
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manſlaughter, &c. by their own confeſſion or otherwiſe ; 
have been admitted to the benefit of bail (*), without ſome 
ſpecial motive to induce the Court to grant it: As where (a) (a) 5. H. 7. 
a perſon taken by a capias utlagatum, on an appeal of felony, 10. 
by the name of 7. S. gentleman, pleads that his name is J. 8. 8. Lak. 208. 

| ummary 101. 
yeoman, and not gentleman, and fo he is not the ſame perſon 8. P. C. 24. 
who was outlawed, in which caſe the court in diſcretion 
may bail him; for until the plea is determined, it appears 
not whether he were the perſon intended, or not : Or where 
(% a perſon outlawed alledges an error in the record, in (5) 19. H. 6. 

- which caſe alſo the court, ex gratia, may bail him, eſpe- 2: 

* a | ; : 8. P. C. 74. 
cially if the error be apparent: Or where a man is con- 3 
victed (e) of felony, upon evidence by which it plainly ap- 1. Sid. 316. 
pears to the court that he is not guilty of it; in which caſe (c) Crom. 154. 


(Tur Court of king's bench has power to bail in all caſes whatſoever, Lord 
Mansſicld, Cowper 333; and the judges will in general exerciſe it in favour of a pri- 
ſoner in every cafe not capital; in capital cafes where there is any circumſtance to in- 
duce the court to | _— he may be innocent; and in every caſe where the charge is 
not alledged with ſufficient N 1. Bac. Abr. 222. notes. — The Court, —— 
will bail a perſon committed for high treaſon generally, if four Terms have elapſed and 
no proſecution commenced. Strange 5. Or for treaſon done upon the high ſeas. 
Holt 83. So alto a man and his wife committed for felony, if the aſſizes have inter- 
vened and they have endeavoured to bring on the trial. Andr 64. So alfo a perſon 
convicted upon an appeal of murder, ſubject to an argument on a plea in abatement, 
(three years having elapſed without either fide bringing it on) provided the Cana 
will actually conſent. Strange 403. So alſo a perſon who was convicted of keeping 
an alehouſe, &c. he having brought a certiorari, Strange 531. So a perſon acquitted 
on an indictment of murder, and afterwards in cuſtody on an appeal, unleſs the judge 
certifies a diſſatis fact ion at the verdict. Strange 854. So allo à perſon appealed of 
murder who has not been indifted, provided there 1s any delay on the part of the ap- 
pellant. Strange 856. 889.80 alto a perſon committed for manſlaughter, if it appear 
to be no more upon the depoſitions beſore the coroner. Strange gil. 1242. So alſo 
in murder and pardon pleaded and allowed, the defendant ſhall not give even bail to 
anſwer the appeal though the heir is beyond ſea, for this is not within 3. Hen. . 


ble Strange 1203. So alſo in rape both principal and acceſſary will be bailed, if it appear 
Ve- they do not mean to abſcond. 4. Burr. 2179. And the Court is bound ex debito ju/titiee 
m- to bail an accomplice intitled to the King's pardon. Cowper 334. And although it 


de not neceſſary to tate in a warrant of commitment tor telony that the act was done 
felenioufly ; yet unleſs it ſufficiently appear to the Court that a To has been com- 
mitted, they are bound to admit the priſoner to bail, Rex v. Judd, 2. Term Rep. 255. 


But this Court will not look into the coroner's depoſitions to bail a gaoler committed 
ta- for murder. Strange 851. Nor wili they bail an appellee for murder unleſs circum- 
ſtances of delay appear on the part of the appeliant. Strange 854. Nor a perſon 
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ue f 3. 
on charged with a highway robbery, if the proſecutor attend and ſwear he 1s the man, 
notwithſtanding a number of affidavits are produced to the contrary, Strange 1138. 
le, Nor for aflifting in the running of contraband goods, &c. Bunb. 143. Nor will the 
nd Court order at the inſtance of the »riſoner a medical man to attend the perſon wounded 
ns by the priſoner, in order to ſtate his fituation for the purpoſe of bail. Strange 547. | 
8 Nor will they bail after an indictment of murder apo an afhdavir of the fact. 1. Salkeld 8 
04. Skinner 683. See alſo Rex v. Homer, Caldecot 295. that upon application to 1 
* bail for felony the Court requeſts to ſee the depoſitions; and will thence, if they ſee juſt 1 
| cauſe, without regarding the regularity or irregularity of the commitment, diſcharge, | 
I. bail, or detain the priſoner, | 1 
I 


Ver. III. Q. even 
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even the juſtices of gaol- delivery may bail him: Or where 
(#)g; Modern (5) it appears to the court that the proſecutor of an jn. 
3 dictment, or the plaintiff in an appeal, hath unreaionahly 
r. Bulſt. s;, delayed his proſecution; as where two ui are returned 
Palmer 558, upon two writs of ſcire facias awarded againſt a plaintiff 
$*9- in an appeal removed by certiorari into the king's bench, 
5 DINER and the priſoner hath lain a long time under confinement; 
A Ed. 3. 22. Or where (c) the defendant in an appeal hath pleaded an 
(% 3- Aff. 12. excommunication in difability of the plaintiff; in which 
13. Ed. 4 8. calc it is apparent that the plaintiff cannot proceed at pre- 
B. Mainp. 48. fent; and it the defendant ſhould be kept in priſon till the 
8 P. c. 72. Plaintiff be abſolved, he might be a priſoner for life: Or 
(4)Larch. 12. where (4) it appears to the court, that the defendant may 
Cro. Jac. 356. be in danger of loſing his life, either by famine (1) ora 
Co. Lit. 289. dangerous diſtemper, &c. if he continue longer in priſon, 


(1) The fact of indifpoſition, upon which the Court will bail, muſt be a preſent in- 
diſpoſition, ariſing from the continement, and not from any conſtitutional or family dif. 
temper, or from the act of the priſoner, 10. Modern 334. Vide alſo Strange 49. 543, 
Holt 85. Cowper 333. | 


As to THE SECOND POINT, iz. In what cafes bail is 
grantable by the other courts of Weſtminſter-hall; I ſhall 
conſider, 


Firſt, How far it is grantable by ſuch courts to per- 
ſons committed for cauſes under the degree of treaſon or 
felony. ; | 


Secondly, How far it is grantable to perſons committed 
for treaſon or felony. 


As to THE FIRST POINT, 2i/z. How far bail is grantable 
by the ſaid courts to perſons committed for cauſes under 


the degree of treaſon or felony. 


(e) 2. Inſt. 3. Seck. 81. It ſeems (e) that the courts of common pleas 
557616. and exchequer, at any time during Term, and the court of 
* _ e chancery, either in Term or Vacation, may award a habeas 
Vaughan 154, £97Pzs by the common law, for any perſon committed for 
155, 156, 157. any ſuch cauſe, and thereupon diſcharge him, if it ſhall clearly 
2. Andr. 197. appear by the return, that the commitment was againſt 
Dalifon 81. law (as being made by one who had no juriſdiction of the 


3 Leonard 18. cauſe, or for a matter for which by law no man ought to 


1407 de puniſhed), or bail him, if it ſhall be doubtful whether 


14. 17. 5 . 
2. Modern the commitment were legal or not, &, However it is 


198. 306, certain at this day, that by force of the habeas corpus act, 
par. 3. & 10. ſet forth more at large Se, 17. and 22. any 


of the faid courts, in Term- time, and any judge of either 


bench, or baron of the exchequer, being of the degree of 
| the 
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zance ought to be only in a certain ſum of money, and not ſeems con- 
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the coif, in the Vacation, may award a habeas corpus for any 9 
riſoner whatſocver who is bailable by the intent of that | 
act, and thereupon bail him. 1 


As to THE SECOND POINT, viz. How far bail is granta- 
ble by the faid courts to perſons committed for treaſon 
or felony. q 


$:4. 82. Tt is obſervable, that the above-mentioned 
clauſes of the ſaid habeas corpus act extend not to perſons 'y 
committed for treaſon or felony, plainly and ſpecially ex- | 
prefſed in the warrant of commitment. Neither do J find 8 1 
any printed caſe, wherein perſons committed for ſuch crimes . * _ 1 
have been bailed either by the courts of common pleas or ,” fonçs 14. 
exchequer. However it is certain, that in ſome cafes 
perſons committed for felony are bailable by the court Regiſter 271. 
of chancery. But our law-books being generally filent 
in relation to theſe matters, I ſhall refer the reader for 
the more accurate knowledge ef them to obſervation and 


experience, 


As to THE SEVENTH GENERAL POINT of this chapter, , Hale 126 
= * - .* 7 
viz. In what form bail 1s to be taken. ng 


Sect. 83. It ſeems to be the practice of the court of 
king's bench in admitting a perſon to bail, who is actually 
(a) preſent in court, upon an indictment or appeal (5) of (a) 1. Bulſt. 
felony, or other crime, puniſhable with loſs (c) of member, 45. 
to take (4) a ſeveral recognizance to the king in a certain (2927 Jon. are. 
ſum from each of the bail, that the priſoner ſhall appear ( 


at a certain day &c. and alſo, that the bail ſhall be liable * pews 9 
for the default of ſuch appearance, &c. body for body. /4) 4. Inf. x 


And it ſeems (e) to be left to the diſcretion. of juſtices of 178. 

in admitting any perſon to bail for felony, to take * Bulſt. 45. 
Es AY A K . | Y; 21. H. 7. 20. 
the recognizance either in a certain ſum, or elſe body for Con. 1. Sid. 
body. But (J) where a perſon is bailed by the court of 219. 
king's bench, before the return of a capias awarded againſt Videz.]d.222. 
him for felony, or (as it ſeems to be implied in the hook Sum. 97. 
cited in the margin that he may be) in any court for a 1 
crime of an inferior nature, it ſeems, that the recogni- Dalt.c. 127. 
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body for body. However it is certain (g) at this day, that *ary- 
perſons bound body for body, are not liable, on the for- r Bulſt, 
feiture of the recognizance, to ſuch puniſhment to which ( 20 4. Inſt. 
the principal is to be adjudged, if found guilty, but only to 178. 


be fined, &c. S. P. C. 65. 
. F. Mainp. 13. 
21. H. 7. 20, Summary 97. 2. Hale 125. Con. F. Mainp. 12. 1. Black 648, 
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(a) Dalt, c. 
127. 

8. P. C. 27. 
4. Inſt. 178. 


(6)S. P. C. 77. 


(c) 2. Inſt. 
150. 

4. Inſt. 178. 
2. Hale 126. 


(4) Dalt. c. 
127. 


Vide 4. Bur. 
25 
N. B. A feme 


covert cannot 
be bound by 
recognizance. 
becauſe it 
cannot be 
eſtreated. 
$tyles 369. 


neen v. 
Red path, Eaſ- 
ter 11. Ann. 
to. Mod. 152. 
Fort. 358. 


t. Burrow 10. 
54. 398. 431. 
3. Burrow 
1461. 

4. Burrow 
2119. 2126. 


Or BAIL. Bk. 2, 


As to THE FIGHTH GENERAL POINT of this chapter, 
viz. What ſhall forteit the recognizance. 


Sect. 84. If on a bailment for felony, the uſual (a) form, 
% a4/tandum reets de felonia pradifta et ad reſpondendum domino 
regi, be made uſe of, and at the trial the party ſtand obſti- 
nately mute, it may reaſonably be argued, that in ſtrifneiz 
the recognizance is forfeited, for (b) that the expreſſhong 
above-mentioned ſeem to import at leaſt thus much, that the 
eee, ſhall make ſome anſwer; and at the common law, 

fore the ſlatute (c) of Marlebridge, c. 28. it a perſon under bail 
had inſiſted on his privilege as a clerk, and reſuſed to anſwer 
to the crime alledged againſt him, luis ſureties were to be 
amerced; and though tlie ſaid ſtatute has in that caſe ex- 
cuſed the bail. yet an obſtinate refuſal to anſwer in other 
caſes may perhaps remain as it was at the common law. 
Mr. Dalton (d) indeed ſeems to be of another opinion, be- 
cauſe the words above-mentioned are always uſed of courſe; 
but it ſeems ſtrange, that words ſhould be looked on as idle 
and inſignificant becauſe they are moſt uſual and proper. 
However, if late praCtice and experience have been agreeable 
to the above-mentioned opinion of Dalton, as J appre- 
hend they have, they will certainly be of great force to 
maintain it; and indeed it muſt be conſeſſed, that if a 
man's bail, who are his gaolers of his own chooſing, do as 
effectually ſecure his appearance, and put him as much un- 
der the power of the court as if he had been in the cuſtody 
of the proper officer, they ſcem to have anſwered the end of 
the law, and to have done all that can be reaſonably requir- 
ed of them: But howſoever the law may ſtand in relation 
to this caſe, it is certain, that if perſons be bound by re- 
cognizance, that J. S. ſhall appear in the king's bench the 
firſt day of ſuch a Term, to anſwer to ſuch an information 
againſt him, and not depart till he ſhall be diſcharged by the 
Court, and afterwards THE ATTORNEY GENERAL enter a olle 
proſequi as to that information, andexhibit another, on which 
the defendant is convicted, and refuſes to appear in court at- 
ter perſonal notice, the recognizance is forfeited; for being 
expreſs that the party ſhall not depart till he be diſcharged 
by the Court, it cannot be ſatisfied unleſs he be forthcoming, 
and ready to anſwer to 2ny other information exhibited 
againſt him while he continues not diſcharged, as much as 
to that which he was particularly bound to anſwer to. But 
in ſuch caſe it ſeems, that the recognizance ſhall not be for- 
feited by the party's not appearing in court the firſt day of 
every Term, after he hath pleaded to the information, as it 
may be before he hath pleaded. 


+ Sc. 85. But it is recited by 4. Geo. 3. C. 10. that 


many recognizances haye been eſtreated into the court of 
excheques 
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exchequer againſt perſons for not appearing as parties or 
oitnetle, or for not proſecuting indictments, or for other- 
wiſe not performing the conditions of ſuch recognizances, 
many of which negleQs have happened from the inattention 
of ignorant people; whereupon it is enacted, © That it ſhall 
« be lawful for the barons of the exchequer, upon affidavit 
« and petition to be preſented to them, by or on the behalf 


of the perſon or panes impriſoned or liable to be im- 


« priſoned on the forfeiture of any fuch recognizances, to 

« diſcharge ſuch perſon or perſons, by order from the ſaid 

« barons, without any quietus (a) to be ſved out for that (a) For the 
« purpoſe, for which order no more than one pound and _ 3 
one ſhilling ſhall be taken by the officer appointed to give a, A aui. 
*« out the ſame.— Provided that no diſcharge ſhall be given roam, / _ 
% on ſuch petition where any debt is due to the crown, Cir. Com. 61, 
other than by the recognizances ſo prayed to be diſcharg- 62- 

ed; nor in any caſes of defrauding his majeſty's revenue by 

e contraband trade, or aſſaulting the officers of the cuſtoms 

&« or exciſe in the execution of their duty, or any perſon or 

& perſons lawfully aſſiſting them therein.“ 


On a recognizance eftreated for not being punctually complied with, if the party 


take his trial the next ſeſſion, he may compound for a very ſmall matter in the court 


of exchequer, becauſe the effect, though nor the exact form, of the recognizance is com- 
plied with. 10. Modern 278.—And if the money be levied, the Court will order the 
proſecutor's coſts to be paid, and the ſurplus returned. 4. Burrow 2118. 


Recognizances in caſes of felony are to be certified to the general gaol-delivery. 
1. & 2. Phil. and Mary, c. 13.—lIf a defendant indicted for perjury be acquitted, the 
bail ſhall be diſcharged from their recognizance, on motion, though the acquittal is not 
entered on record, for the acquittal appears on the fe. 1. Wilſon 315, —Neither 
the defendant nor his bail can be called upon their recognizance without notice, ex- 
cept on the day on which the defendant is bound to appear. B. R. H. 237. And if 
the defendant do not appear upon that day, the Court will not diſcharge the recogni- 
zance, although the attorney-general conſent to it, but they will reſpite it till the next 
Term. 11. Modern 200. For the judges of oyer and ferminer are the proper judges 
whether recognizances ought to be eſtreated or ſpared. 10. Modern 278.—On 
conviction, if the offender be pardoned on condition of tranſportation, yet he may be 


ſurrendered in diſcharge of bail, Strange 1214. by writ of hab-as corpus on the crown, 


fide, But if he be actually on board the rranſport the Court will not iſſue the writ, 
4 Burrow 2034. | 
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CHAPTER THE SIXTEENTH. 


Or COMMITMENTS. 


AND now I am to conſider in what caſes, and in what 
manner, offenders are to be committed. | 


For the better underſtanding whereof I ſhall examine, 
1. What kind of offenders are to be committed. 

2. By whom. 

3. To what priſon. 

4. What is to be done previous to their commitment. 
74 What ought to be the form of it. 

6. At whoſe charges they are to be ſent te priſon. 

7. To what court tho commitment is to be certified. 


8. By what means the party may be diſcharged from ſuch 


commitment. 


As to THE FIRST POINT, viz. What kind of offenders 
are to be committed. 


2. Hale 123, Sell. 1. There is no doubt but that perſons apprehended 


" Burrow for offences which are not bailable, and alſo all perſons who 
460. neglect to offer bail for offences which are bailable, muſt be 


committed (1) 


(1) A priſoner in the cuſtody pf the king's meſſenger, on a warrant from the ſecre- 
tary of tate, who is brought into the king's bench by habeas corpus to be bailed, but 
has not his bail ready, cannot be committed to the ſame cuſtocy he came in, but muſt be 
committed to the cuſtody of the marſhal, which will preyent the neceſſity of ſuing out 


a new habeas corpus as he may be brought up from the priſon of the court, by A RULR | 


of court, whenever he ſhall be prepared to give bail. 1. Burrow 460. 


Se. 2. And it is ſaid, that whereſoeyer a juſtice of 
peace is impowered by any ſtatute to bind a perſon over, or 
to cauſe him to do a certain thing, and ſuch perſon beingin 

| his preſence ſhall refuſe to be bound, or to do ſuch thing, 

the juſtice may commit him to the gaol, to remain there till 
he ſhall comply. | k 

| 5 


r c Es r 


d 


but not by the command of another. But (e) inaimuch as BH» 
— PF J® * i 
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As to THE SECOND POINT, viz. By whom ſuch perſons 
are to be committed. | 


Sea, 3. It ſeems to be agreed by all the old (a) books, (a) 10. H. 4.7. 
that whereioever a conſtable, or private perſon, may juſtify 2. Ed. . 20. 
the arreſting another for a felony or treafun, he may alto Nd. 4. 26,270 


* ? A b a . 20. E. J. 4. 6. 
juſtify the tending or bringing him to THE COMMON G40; 10. Ed. 4. 17, 
and that every private perſon has as much authority in 18. 
cales of this kind as the ſheriff or any other ofñcer, and 3. H. 7. 4, 3. 
may juſtify ſuch impriſonment by his (% own authority, 2 4 . 
it is certain, that a perſon lawfully making ſuch an arreſt 3, 5. 
may juſtify bringing the party to the conſtable, in order to 2. Hale 81. 
be carried by him before a juſtice of peace, inaſmuch as the *-F-Imprit.3. 
ſtatutes of 1. & 2. Ph. and Mary, c. 13. and 2. & 3. Ph. . 
and Mary, c. 10. which direct in what manner perſons 1. 11. 4. 17. 
brought before a juſtice of peace for telony ſhall be examined Summary 31. 
by him in order to their being committed or bailed, ſcem *22- 
clearly to ſuppoſe, that all ſuch perſons are to be brought I 3 
before ſuch juſtice for ſuch purpoſe ; and inaſmuch as the Fug * 
ſtatute of 31. Car. 2. commonly called TH HABEAS COR- 
pus ACT, ſeems to ſuppole, that all perſons who are com- 
mitted to priſon, are there detained by virtue of ſome war- 
rant in writing, which ſeems to be intended of a commit- 
ment by ſome magiſtrate, and the conſtant tenor of the late 
books, practice, and opinions, are agreeable hereto; it is Dal. c. 113, 
certainly moſt adviſeable at this day, for any private perſon 
who arreſts another for felony, to cauſe him to be brought, 
as ſoon as conveniently he may, before ſome juſtice of 


peace, that he may be committed or bailed by him. 


Sect. 4. But it is certain, that the privy council (2) or 
any one or two of them, or a ſecretary of ſtate, (3) may 


(2) The two cafes in Leonard (vide infra, Nate 4) preſuppoſe ſome power for this 
purpoſe, without ſaying what; and tlie caſe in Anderſon plainiy recognizes ſuch a power 
m big treaſon, But as to the juriſdiction of privy councillors in r offences, it does 
not appear to have been either claimed or exerciſed. The deciſions, however, in the 
eaſes of the Queen v. Derby, Fortel. 141. (infra 4. 8.) and Rex v. Earbury, 8. Mo- 
dern 177. infra 11, (even though it ſhouid be admitted that the practice which has 
ſubſiſted ſince the Revolution had been erroneous in its commencement), are «<tablifhed - 
and the Court has no right to overturn them. Lord Camden, 11. State Trials 323. 


(3) In Entick v. Carrington, C. B. Mich. 6. Geo. 3. upon a ſpecial verdict, re- 
ſpecting the validity of a ſecretary of ſtate's warrant to ſeize perſons and papers in the 
eaſe of libels, Lord Camden enquired very, critically into the ſource of this power to 
commit for 1521s an! other lte crimmes—By the common law, ſays his Lordthip, nci- 
ther ſecretaries of ſtate nor privy councillors are conſervators of the peace, nor has any 
ſtatute ever conferred any uch juriſdiction upon them. The office neither implics nor 
requires the authority of a magiſtrate z nor is it conſiſtent with the wiſdom or analogy of 


our law to give a power to commit without a power to examine upon oath, which wo this 


day the ſecretary of ſtate dothy not preſume to excrciſe. (Vide z. Modern 58.) The 
king is indeed the principal conſervator of the realm; and the ſecretary appears by 
ſome means to have obtained this transfer of the royal authority to himfelf, but the coni- 
mon law of Epgland knows of no ſuch committing magiſtrate. 11. St. Tr. 317. 319, 
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lawfully commit perſons for treaſon, and for other offences 
againſt the ſtate, as in all ages (4) they have done. 


(4) 1. Howell was committed 28th, and Hellyard 30. Eliz. by ſecretary Walſing. 
ham privy councillor, and it was determined that where the commitment is not by the 
whole council, the cauſe mult be exprefied in the warrant. 1. Leonard 71. 2. Leo, 
nard 175. Sed vide 31. Car. 2. c. 2. and Ld. Raym. 65.—2. In 34. Eliz. the judges 
remonſtrate againſt the exerciſe of this power, and declare that ai priſoners may be 
diſcharged unleſs committed by the queen's command, or by her whole council, or by 
one or two of them, for bigh treaſon. 1. And. 297.—3. Melvin was committed 
4. Car. 1. by ſecretary Conway, for ſuſpicion of high treaſon, but the Court thought the 
cauſe of the ſuſpicivn ſhould have been expreſſed. Palm. 558.—4. Crofton was. com. 
mitted by the council, 14. Car. 2. for high treaſon e Vaughan 142. 1. Sid. 
78. 1. Keble 305.—;, Fitzpatrick was committed by privy council, 3. Will. 3. for 
high treaſon in aiding an eſcape, and bailed for neglect of n 1. Salk. 103.— 
6. Vaxley was committed, 5. Will. & Mary, by the earl of Nottingham, ſecretary of 
ſtate, for refuſing to declare if he was a jeſuit. Carth. 291. Skinner 369.—7. Ken. 
dal and Roe were committed, 7. Will. 3. by ſecretary Trumbal, for high treaſon in 
aſſiſting the eſcape of Montgomery, and by Helt C. J. held good, but the priſoners 
were bailed. 4. State Trials 559. 5. Modern 78. Skinner 596. Holt 144. La. 
Raym. 61. 65, Comb. 343. 12. Modern 82. 1. Salkeld 347—8. Derby was com- 
mitted, 10, Anne, for publiſhing a libel (Quzre for felony, 11. State Trials 311) 
called The Obſervator, and the Court held the warrant good and legal. Forteſ. 140. 
11. State Trials 309 —9. Sir W. Windham was committed, 4. Geo. 1. by ſecretary 
Stanhope, for high treaſon, and by Parker C.J. held good. Strange 3. 3. Viner 516, 
10. Lord Scarſdale and Duplin, and Mr. Harvey of Comb, were committed, 2. Geo. i. 
by Lord Townſend, ſecretary of ſtate, for treaſonable practices, and admitted to bail, 
3. Viner 5$34.-—11. Doctor Earbury was arreſted and committed by warrant from the 
ſecretary of ſtate, for being the author of a ſeditious libel, and his papers ſeized, and 
he was continued on his recognizance, 7. Geo. 2. 8. Mod. 177. 11. State Trials 3og, 
—12. Florence Henſey was cemmitted, 31. Geo. 2. by the earl of Holderneſs, ſecretary 
of ſtate, for high treaſon in adhering to the king's enemies. 1. Burr. 642.—13., Doctor 
Shcbbeare was committed, 31. Geo. 2. on two warrants from the ſccretary of ſtate, 
for a libel. 1. Burr. 460.—14. Jchn Wilkes, eſq. was committed, 3. Geo. 3. by war- 
rant from the earl of Halitax, ſecretary of ſtate, for a libel ; but being a member of 
parliament, he was pr tected by his privilege, and on that account diſcharged, 
2. Wilſon 150. 11. State Trials 302,—15. Saver was apprehended, :8. Geo. 3. by warrant 
from the earl of Rochford, ſecretary of ſtate, for high treaſon, and bailed by Lord 
Mansfield. Black. 1165. Vid: the caſe of Entick v. Carrington, upon a ſpecial ver- 
dict, for apprehending the plaintiff under the warrant of a fecretary of ſtate, for a li- 


bel, 11. State Trials 327. 


As to THE THIRD POINT, viz. To what priſon ſuch of- 
fenders ate to be committed, I ſhall obſerve, 


FIRST, That the priſon ought to be in the realm of Eng- 
land. 


SECONDLY, That regularly it ought to be a common 
priſon. h 


Seek. 5. As to the firſt of theſe particulars, it is enacted 
by 31. Car. 2. c. 12, © That no ſubject of this realm, be- 
« ing an inhabitant or reſiant of this kingdom of England, 
* dominion of ales, or town of Berwick upon T weed, ſhall 
* or may be ſent priſoner into Scatiand, Ireland, Jerj0), 
* Guernſey, Tangier, or into parts, garriſons, iſlands, or 
places beyond the ſeas, which then were, or at any time 

FFF 6 erat Mo 6& hereafter 
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« hereafter ſhould be, within or without the dominions of 
« his majeſty, his heirs or ſucceſſors; and that every ſuch 
« impriſonment is by the ſaid ſtatute enacted and adjudged 
« to be illegal; and that every ſubject ſo impriſoned ſhall 
« have an action of falſe impriſonment, &c. and recover 
« treblecoſts,” and no leſs damages than five hundred pounds 
« againſt the perſon making ſuch warrant, who ſhall alſo 
« jncur a premunire.” 


S:. 6. As to the ſecond of the above-mentioned parti- 
culars, it is enacted by 14. Edw. 3. c. 10. as followeth : 
In the right of the gaols which were wont to be in ward 
« of the ſheriffs, and annexed to their bailiwicks ; it is aſ- 
« ſented and accorded, that they ſhall be rejoined to the 
« ſheriffs, and the ſheriffs ſhall have the cuſtody of the ſame 
« gaols, as before this time they were wont to have; and 
« they ſha!l put in ſuch under-keepers for whom they will 
« antwer.” And this is confirmed by 19. Hen. 7. c. 10. 


Alſo it is recited by 5. Hen. 4. c. 10. That divers con- Vide 11. &14, 
ſtables of caſtles within the realm, being aſſigned juſtices of Will. 3. e. 19, 
peace by the king's commiſſion, had by colour of ſuch com- <3: 8 
miſſion uſed to take people to whom they bore evil will, B Cee 
and impriſon them within the ſaid caſtles, till they had made to enable ju 


fine and ranſom with the ſaid conſtables for their deliver- tices of peace 


ance.” And thereupon it is enacted, That none be im- to build and 


« priſoned by any juſtice of the peace, but only in the com- raph wn * 
% mon gaol; ſaving to lords and others which have gaols tive counties, 


« their tranchiſe in this caſe.” where the 
ſame clauſe is 


enacted. 


have alſo a gaol-delivery. Zalkeid — 


Forres 31. 2. Ld. Raymond 767. 879. 


+ And whereas vagrants and other criminals, offenders, 
and perſons charged with ſmall offences, are for ſuch of- 
fences, or for want of ſureties, to be committed to the 
county gaol, it being adjudged by law that the juſtices of 
the peace cannot commit them to A ee. priſon for ſafe 
cuſtody, which by experience hath been found to be very 
prejudicial and expenſive, it is therefore enacted by 
6, Geo. 1. c. 19. * That it ſhall and may be lawful to and 
for the juſtices of the peace within their reſpective juriſ- 
* ditions to commit ſuch vagrants and other criminals, 
offenders, perſon and perſons, either to the common gaol 
or houſe of correction, as they in their judgment ſhall 
think proper.” | | 

Eee Sea, 


hs 2 


— 2 —— —_— = = E — 1 4 
— — — == — ———— — „ ——— — — . = — — 
— PD: — . * — - — - — . ̃ͤ œ . «, — — — — — 3 — — — Gee - - 
S ˖·· ˙ ond e 6—— . . ũw•) ꝗ ] m Ep . — ors PEGS ens - 
o = — — — — — . LEES CER a IS... n + Thy n * 2 3 rr — = > —— SE * —— 
* - — n * 8 8 — * - 8 


1 


v5 i 
| 
* 
} 
if 
: 


—— 


—_— * 


2288 
— a 
g - 
— — — ů — 
— — 


(a) Summary 


— cw. 


234 Or COMMITMENTS. R. 2 
$:/7. 8. It ſeems to be (a) agreed, that if a perſon be 


: arreſted in one county, for a crime done in it, and fly int 
93 7 y Into 
1. Hale 580. another, and be re-taken there, he may be brought before a 
2. Hale 94. juſtice of the county where the offence was done, and be 
As committed by him to the gaol of ſuch county. But it ſeem 
Dalton c. 118. nr x 

Crom. 172; £9 be the ſtronger (5) opinion, that if one who hath com- 
173 mitted an offence in one county, fly into another before he 
(2) Dalton c. be taken, and be purſued and arreſted in ſuch county, he 
. ought to be brought before a juſtice of the county where he 
Crompton 72, » f 

Summary 92, is taken, and be committed by him to the common gaol of 
93. the ſame county (c), whether it lie in ſuch county or ano- 
11. E. 4. 4, 5. ther; (4) unleſs there be ſome ſpecial reaſon to the con- 
5 E. 4-5, 9- trary, as an apparent danger that the party may be reſcued 
Keilwood 4. from 1uch priſon by rebels, &c. And it ſeems to be laid 
Con. * down as a rule, by ſome books, (e) that any offender may 
2. Bulſt. 264, be committed to the gaol next to the place where he waz 


11. E. 4. . taken, whether it lie in the ſame county or not. 
(c)Keilw. 45. 
51. E. 4. 5. (d) 11. Ed. 4.4,5. 7. [eJKeilw.qgsz. 22. Ed. 4. 34. 


By 23. Geo. 2. c. 26. ſ. 11. and 24. Geo. 2. c. 55 
If an offender, againſt whom a warrant ſhall be iſſued by 
any juſtice of peace of one county, ſhall eſcape into another, 
he may be apprehended (by virtue of the warrant being in- 
dorſed by any juſtice of the county into which he ſhall fo 
eſcape), and bailed in the county in which he 1s appre- 
hended, if the offence be bailable; if not, or he cannot find 
bail, he ſhali be carried back into the county from which 
the warrant was granted, and be there committed or bailed, 


(S) 2. Hale Out of the common gaol, unleſs there be ſome apron + 
123.1 reaſon for ſo doing; as if the party be ſo dangerouſly () fick 


119, 120, rty to gaol. 
(i) z. Haleg 1. the pa * 8 | : 
11. Ed. 4. 4, 5. (4) Salkeld 347. 5. Modern 78. to 856. Skinner 599. 


Priſoners not Secf. 10. As priſoners ought to be committed at firſt to 
to be removed the proper priſon; ſo ought they not to be removed from 
but by H, thence, except in ſ pecial caſ is purpoſe 

; pt in ſome ſpecial caſes. And to this purpoſe 


Kabi, e. it is enacted by 31. Car. 2. c. 2. ſ. 9. That if any 2 
Je 


1 
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« jet of this realm ſhall be committed to any priſon, or in 
« cuſtody of any officer or officers whatſoever, for any cri- 
« minal, or ſuppoſed criminal matter; that the ſaid perſon 
« ſhall not be removed from the ſaid priſon and cuſtody, 
« into the cuſtody of any other officer or officers, unleſs it 
« be by habeas corpus, or ſome other legal writ ; or where 
the priſoner is delivered to the conſtable, or other inferior 
« officer, to _ ſuch priſoner to ſome common gaol; or 
« where any perſon is ſent by order of any judge of aſſize, 
or juſtice of the peace, to any common workhouſe, or 
« houſe of correction; or where the priſoner is removed 
« from one priſon or place to another, within the ſame 
county, or ordered to atrial, or diſcharged by due courſe 
& of law; or in caſe of ſudden fire, or infection, or other 
« neceflity ; upon pain that he who makes out, ſigns or 
e counterſigns, or obeys or executes ſuch warrant, ſhall 
« forfeit to the party grieved one hundred pounds for the 
& firſt offence, two hundred pounds for the ſecond, &c. 


As to THE FOURTH POINT, viz. What ought to be done 
previous to the commitment of ſuch offenders, 


Sect. 11. It is enacted by 2. & 3. Ph. and Mary, c. 10. 
& That every juſtice or juſtices before whom any perſon ſhall 
be brought for manſlaughter or felony, or for ſuſpicion 
thereof, before he or they ſhall commit or ſend ſuch 
* priſoner to ward, ſhall take the examination of ſuch pri- 
ſoner, and information of thoſe that bring him, of the 
* factand circumſtances thereof ; and the ſame, or as much 
thereof as ſhall be material to prove the felony, ſhall put 
in writing within two days after the ſaid examination, 
and the ſame ſhall certify in ſuch manner and form, and 
* at ſuch time, as they ſhould and ought to do, if ſuch pri- 
“ ſoner, ſo committed or ſent to ward, had been bailed, 
* or let to mainpriſe ; upon ſuch pain as in 1. & 2. Ph. 
* and Mary, c. 13. is hmited and appointed for not tak- 
ing or not n ſuch examinations, &c.“ 


And it is farther enacted, . That the ſaid juſtices ſhall 
have authority to bind all ſuch by recognizance or obliga- 
* tion as do declare any thing material to prove the ſaid 
* manſlaughter or felony, to appear at the next general 


* gaol delivery to be holden within the county, city, or 


* town corporate, where the trial of the ſaid manſlaughter 
Vor felony ſhall be, then and there to give evidence againſt 
the party; and that the faid juſtices ſhall certify the ſaid 
* bonds taken before them, in like manner as they ought 
* to certify the honds mentioned in the faid former act, 


bs &.“ 
5 Sea, 
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235 Or COMMITMENTS. Bk. 2. 
C. Eliz. 829, Sec. 12. It ſeems that a juſtice of peace ought not to 
122 1 detain a priſoner by virtue of this ſtatute, in order to exa. 
* Hole f 5 mine him, any longer than is neceſſary for ſuch purpoſe, 
10. for which it is ſaid that the ſpace of three days is a reaſon- 


able time. 


As to THE FIFTH POINT, 27g. What ought to be the 
form of a commitment, the following rules are to be ob- 


ſerved. 
2 Inft. 52. Set. 13. FirsrT, Itmuſt be in writing, under the hand 
59 Hale 122. and ſcal of the perſon by whom it is made, and expreſſing 


Dalton e. 125. his office, or authority, and the time and place at which it 
1. Hale 157. is made, and mult be directed to the gaoler, or the keeper 


377» of the priſon, 
Summary 94. 
5. Burrow 2636. 


Dalton c. 1235. Se. 14. SECONDLY, It may be made either in the name 
of the king, and only reed by the perſon who makes it, or 
it may be made by ſuch perſon in his own name. 


wn. Sef. 15. THiRDLY, It may command the gaoler to keep 
. the party in ſafe and cloſe cuſtody (a); for © overt gaolet 
Strange z. be bound (5) by the law to keep his priſoner in ſuch cuſ- 
where theſe tody, ſurely it can be no fault in a mittimus to command 


words were : 
ee nne him ſo to do. 


tory to the officer, to put him in mind of his duty and puniſhment in cafe of an eſcape, 
(4) 8. Co. 100. 9. Co, 87. 5. Modern 21. Dalton c. 118. 


Set. 16. FourRTHLy, It ought to ſet forth the crime 
(c) Sum. 94. alledged againſt the party with convenient (c) certainty, 
Dalton c. 125. whether the commitment be by the privy (4) council, or 
y _ 5** any other authority; otherwiſe the officer (e) is not puniſh- 
— 934. able, by reaſon of ſuch mittimus, for ſuffering the party to 
(4) 16. Car. 1. eſcape ; and the Court before whom he is removed by ba- 
8 beas corpus, ought to diſcharge or bail him. And this doth 
C. Car. 133. not only hold where (f) no cauſe at all is expreſſed in the 
K b commitment, but alſo where it is ſo looſely ſet forth, that 
Con. the Court cannot adjudge whether it were a reaſonable ground 
2. Roll. 134. of impriſonment; as (g) where one was committed for ma- 
” a ep - nifold contumacy to the high commiſſion court, or for (4) 
1 7 N refuſing to anſwer before them to certain articles, or (i) for 
Vide Money infolent behaviour and words ſpoken at the council-table, 
v. Leach, 1. &c. And it is holden by Sir (k) Edward Coke, in his Second 


7 Inſtitute, that a commitment for high treaſon, or felony in 
C2. Init. i ; 
$91. Summary 199. Infra c. 17. Palm. 558. (/ C. Car. soy. 579. 593 Bark 


ham & Lawſon, Palm. 558. (g) 1. Roll. 245. %) 1. Roll. 220. 245. (2) C. Car. 


133. 379. 2, Bulſt. 139. 14% (/ 2. Inſt. 597. 5. Modern 85. 1. Burn 155. 
genera, 
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general, without ſhewing the ſpecies of the offence, is not (4). 2. Inſt. 3. 
good: Yet in (a) another part of the ſame book, ſuch gene- (#) 1. Hale 
ral commitments ſeem to be allowed by him to be good; va "PG 

and there are precedents of commitments for felony in ge- Crom. reg 
neral, in good (5) authors. And (c) it hath been reſolved, Dalt. c. 125. 


that commitments for high treaſon in general are good. _ although 
it be not ne- 

ceſſary to ſtate on a warrant of commitment on a charge of felony that the act was 

done feloniouſſy, yet unleſs it ſufficiently appear to the Court that a fclony has been com- 

mitted, they are bound ro bail the 0 0 Rex v. Judd, 2. Term Rep. 255. 

(c)1, Sid. 78. 1. And. 298. 1. Keble 305, Palm. 558. Strange 2. 10. Modern 234. 

-1. Hale 595. 2. Hale 123. confirmed by Pratt, C. J. in Wilkes' Caſe, 2, Wilſon 158. 


Ses. 17. FIFTHLY, It is ſafe to ſet forth, that the 
: 3 . (5) This re- 
party is charged upon oath ; but this is not neceſſary; for felution was 
ic hath been reſolved, (5) that a commitment for treaſon, in the caſe of 
or for ſuſpicion of it, without ſetting forth any particular Sir W. Wine. 


accuſation, or ground of the ſu{picion, is good. ham, 2.Geo.r. 
who was com- 


mitted by the ſecretary of ſtate for high treaſon generally, Strange 2. and 3. Viner's 


Abr. 515. at large. It is confirmed by Pratt C. J. 3. Gec. 3. in Mr. Wilkes' Caſe, 
committed by a fimilar warrant for a libel, 2. Wilſon 158. 11. State Trials 
zog; and Mr, Juſtice Foſter ſays, in caſes wherein the. juſtice of the peace bath juriſdice 
ion, the legality of his warrant will never depend on the truth of the information 
whereon it 1s grounded, Curtis's Caſe 136. See allo Dalton c. 125. Crompt. 233. 
2. Inſt. 52. | in 558. 1. Salkeld 347. 5. Moderu 756. 10. Modern 334. 1. Hale 


532, 


8. 18. SIXTHLY, Every ſuch mit!/-mus ought to have 4 2. Inſt. 


2 lawful concluſion, (4) wiz. Ti at the party be ſafely 1 4 


kept till he be delivered by law, or by order of law, or by n 
due courſe of law: — Or that he be kept till farther (e) order Palt. c. 124. 
(which ſhall be intended of the order of law), or to the like (e) 1. Lev. 
effect. And if the party be committed only for want ot bail, 239 


it ſeems (/) to be a good concluſion of the commitment, that Con. C. Car, 


he be kept till he find bail. But a commitiuent (g) till the 77) 6. Mod. 


108 who makes it ſhall take further order, ſeems not to 73, 4. 
good. And it ſeems, that the party committed by tuch, (g/ 1. Hale 


or any other irregular mttmnus, may be bailed. 384. 395.609. 
2. Inft. 52. 591. 


1. Roll. 220. 1. Lev. 230. Cro. Car. 579. con. 3. Bulſt. 48, 49. 1. Roll. 410. Vide 
alſo 3. Keble 531. 2. Ld. Raym. 851. 978. 3. Salkeld gi. Holt 590. Carth. 252. 291. 
Salkeld 48. 343. Ld. Raymond gg. 1453. 200. 213. 323. Comber. 390. 3. Com. Dig. 
496. Strange 1005. 917. 5 Modern 308. 1. Bac. Abr. 382. Set. & Rem. 236. 
2. Black. Rep. 80 5. Saycr 44.—N B. Commitments grounded upon acts of parliament 
muſt purſue the concluſions which the ſtatutes pr. fcribe '— And where a man is com- 
mitted as a criminal, the concluſion mut be © until te be delivered by due courſe of 
law ;” if he be committed for contumacy, it ſhould be“ until ke comply,” 


As to THE $IXTH POINT, viz. At whole charge of- 
fenders are to be ſent to priſon. 


dect. 19. It is enacted by 3. Jac. 1. c. 10. Thatevery 


* perſon and perſons, that ſhail be committed to the com- 
„mon 
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The ſecond 
ſect. of the a- 
bove act of 3. 
Jac. 1. c. 10. 
which was 
here recited in 
the former 
edition of this 
work, is re- 
owe by 27. 

eo. 2. c. 3. 
ſect. 2. 


Vide ante 91. 
1. Burn's Juſ- 
tice 374. 


A 
* 


Or COMMITMENTS. R. 


mon or uſual gaol within any county or liberty within 
this realm, by any juſtice or juſtices of the peace, 
for any offence or miſdemeanor, having means or ahi- 
lity thereunto, ſhall bear their own reaſonable charges, 
for ſo conveying or ſending them to the ſaid gaol, 
and the charges alſo of ſuch as ſhall be appointed to 
guard them to ſuch gaol, and ſhall fo guard them 
thither. And if any ſuch perſon or perſons ſo to be 
committed, ſhall refuſe at the time of their commitment 
and ſending to the faid gaol, to defray the ſaid charges, 
or ſhall not then pay or bear the fame, then ſuch juſ- 
tice or juſtices of the peace ſhall and may by writing 
under his or their hand and ſcal, or hands and ſeals, give 
warrant to the conſtable or conſtables of the hundred, or 
conſtable or tythingman of the tything or townſhip where 
ſuch perſon or perſons ſhall be dwelling and inhabit, or 
from whence he or they ſhall be committed, or where he 
or they ſhall have any goods within the county or liberty, 
to ſell ſuch, and ſo much of the goods and chattels of the 
{aid perſons, as by the diſcretion of the ſaid juſtice or 
Juſtices of the peace ſhall ſatisfy and pay the charges of 
ſuch his or their conveying or ſending to the ſaid gaol; 
the appraitement to be made by four of the honeſt inhabi- 
tants of the pariſh or tything where ſuch goods or chat- 
tels {hall remain and be; and the overplus of the money 


« which ſhall be made thereof, to be delivered to the party 


«c 


ſ. 


60 
40 
cc 
(. 
cc 


cc 
cc 


to whom the ſaid goods ſhall belong.” 


Sect. 20. And it is further enacted by 27. Geo. 2. c. 3. 
1.“ That when any perſon not having goods or money 
within the county where he is taken, ſufficient to bear the 
charges of himſelf, and of thoſe who convey him, is 
committed to gaol or the houſe of correction by warrant 
from any juſtice of the peace, then on application by =, 
conſtable or other officer who conveyed him, any juſ- 
tice of the peace for the ſame county or place ſhall upon 
oath examine into and aſcertain the reaſonable expences 
to be allowed ſuch conſtable or other officer, and ſhall 
forthwith, without fee or reward, by warrant under his 
hand and ſeal, order the treaſurer of the county or place to 
pay the ſame; which the ſaid treaſurer is hereby required 
to do as ſoon as he receives ſuch warrant ; and any ſum fo 


paid ſhall be allowed in his accounts. Except in Middle- 


{ex, in which county the expences of the conſtable or 
other officer occaſioned by his conveying any perſon to 

aol by virtue of a warrant from a juſtice of the peace 
thall (after fuch expences have been examined into upon 
oath, and allowed by ſuch juſtice, and for which no fee 


or reward ſhall be taken) be paid by the overſeer or over- 
| « ſeers 
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« ſeers of tie poor of the pariſh or place where the perſon 
« was apprehended,” 


As to THE SEVENTH POINT, viz. To what court ſuch 
commitments are to be certified. 


Sed. 21. It is enacted by 3. Hen. 7. c. 3. That every 
« ſheriff, bailiff of franchiſe, and every other perſon, hav- 
« ing authority or power of keeping of gaol, or of priſoners 
for felony, do certify the names of every ſuch priſoner in 

- & their keeping, and of every priſoner to them committed 
& for any ſuch cauſe, at the next general gaol-delivery, in 
« eyery. county or franchiſe where any ſuch gaol ſhall be, 
© there to be calendared before the juſtices of the deliverance 
« of the ſame gaol, whereby they may, as well for che king 
« as for the party, proceed to make deliverance of ſuch pri- 
« ſoners according to law; on pain to forfeit to the king 
for every default there recorded, one hundred ſhillings.” 


As to THE EIGHTH POINT, viz. By what means a per- 
ſon under ſuch a commitment may be diſcharged. 


Se. 22. It ſeems, that a perſon legally committed for a Keilwoo 34. 
crime, certainly appearing to have been done by ſome one or 3: Init. 209, 
other, cannot be lawfully diſcharged by any one but by the $00 
king, till he be acquitted on his trial, or have an ignora- 114. nth 
mus found by the grand jury, or none to proſecute him, on 1. Hale 533. 


a proclamation for'that purpoſe by the juſtices of gaol-deli- 
very. 


$24, 23. But if a perſon be committed on a bare ſuſ- 
picion, without any appeal or indictment, for a ſuppoſed 
crime, where afterwards it appears that there was none, as 
tor the murder of a perſon thought to be dead, who after- 
| wards is found to be alive; it hath been holden, that he 
may be ſafely diſmiſſed without any farther proceeding, for 
that he who ſuffers him to eſcape is properly puniſhable 
only as an acceſſary to his ſuppoſed offence; and it is im- 
poſſible that there ſhould be an acceſſary where there can be 
no principal; and it would be hard to puniſh one for a con- 
tempt, in diſregarding a commitment founded on a ſuſpicion, 
appearing in ſo unconteſted a manner to be groundleſs. 


CHAP, 


Bk. 4, 


Cl 
CHAPTER THE SEVENTEENT I. pr 
hig 
Or HINDRANCES in nrrncinc OFFENDERS 
TO | fli 
PUBLICK JUSTICE, &c. fer 
is | 
HAVING ſhewn in what manner criminals are to he ſhe 
arreſted, baied, or committed, I am now to confider in bd 
what manner they and their aſſiſtants are puniſhable for an 
hindrance in bringing them to publick juſtice. 
| | 
And in order hereto I ſhall examine, 


1. Mow far they are puniſhable for an offence of this 
kind before an arreſt made. | | 


2. How far after an arreſt made. 


As to THE FIRST POINT, vz. How far perſons and their 
aſſiſtants are puniſhable for hindering offenders being 
brought to publick juſtice, | | 


(a) Sum. 116. Set. 1. It is (a) certainly an offence of a very high na- 
(4)S.P.C.31. ture to oppoſe one who lawfully endeavours to arreſt another 
5 5 7 Sg 38. for treaſon, or felony. And ſome () have ſaid, that the per- 
F. Juſt, <7" ſon who ſo oppoſes an arreſt for treaſon, whereof he knows 
Peace, 114. the party to have been guilty, 1s thereby guilty of the trea- 
231. ſon; and that he who ſo oppoſes an arreſt for felony, is an 
1 acceſſary to the felony. And if it be a general (c) rule, that 
3 > whoever, knowing a perſcn to have committed any fuch 
2. Inſt. 590. crime, receives and comforts him, and endeavours to favour 
(c) Sum. 218, and aid him in the making his eſcape, thereby becomes 
219. a principal in the caſe of treaſon, and an acceſſary in the 
ang 183. caſe of Ber though he uſe no force in giving ſuch affiſt- 
8. P. C. 41. ance to the offender, it feems ſtrange that he who fo far 
takes part with him as to fight in his defence from juſtice, 

ſhould not be at leaſt equally guilty. And therefore it ſeems 

reaſonable to-underſtand the books above cited, which ſeem 

to contradict this opinion, to intend no more than that it is 

5. F. C. 32. not felony in the party himſelf, who is attacked in order to 


20 1 be arreſted, to fave himſelf from the arreſt by ſuch reſiſtance. 


Sect. 2. But if a perſon, knowing another te have been 
guilty of ſuch a crime, barely receive him, and permit him 
to eſcape, without giving him any manner of advice, aſſiſt- 
ance, or encouragement in it, as by directing him how to 


Sum. 111.271. do it in the ſafeſt manner, or furniſhing him with money, 
proviſions, 


1. 


all 


Is 
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rovifions, or other neceſſaries, it ſeems he is guilty of a 
high mi/demeanor only, but no capital offence, 


Selk. 3. Alſo it is certain, that the party himſelf who 
flies from ſu-h an arreſt, is not thereby guilty of a capital of- 
fence, but only liable to forfeit his goods, when ſuch flight 
is found againſt him, in ſuch manner as hath been already 
ſhewn, chapter 9. ſect. 51. and ſhall be alſo more fully con- 


ſidered hereafter. 


Sell. 4. How far a vill, which ſuffers one who has been 
uy of homucide to eſcape, is liable to be amerced, hath 
n already ſhewn, chap. 12. ſect. 2, 3. 


As to THE SECOND PoINT, viz. OFFENCEs of this kind, 
after an arreſt made, may be conſidered in relation either, To 
the party under ſuch an arreſt : or, To others—And ſuch of- 
fences by the party himſelf are either without or with force. 


Sf. 5. AND FIRST, As to ſuch offences by the party Summary 108, 
himſelf, without force, which ſeem properly to come under 2. Inft. 389. 
the notion of eſcapes, there is little remarkable in the books; 390. 
and therefore I ſhall content myſelf with taking notice, that 
a8 all perſons are bound to ſubmit themſelves to the judg- 
ment of the law, and to be ready to be juſtified by it, who- 
ever, in any Caſe, refuſes to undergo that impriſonment 
which the law thinks fit to put upon him, and frees himſelf C. Car. 219. 
from it by any artifice, before ſuch time as he is delivered b 
due courſe of law, is guilty of a high contempt, puniſhab 
with fine and impriſonment. | 

And SeconDLY, If it be ſo great a crime for one 
not arreſted to fly, in order to ſave himſelf from impriſon- 
ment for a capital offence, ſurely it muſt be at leaft as , ag... 
great a crime for one who is actually under the cuſtody of 
the law for any ſuch crime, by any indire& means to free 
himſelf from it. And ſome (a) have holden, that ſuch an (a)S.P.C. 31: 
eſcape amounts to felony : But this opinion ſeems to be over 
ſevere, and not to be maintained by the (5) book cited to (5) 2. Ed. g. a. 
prove it. F. Cor. 149. 
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UCH offences by the party himſelf, accompanied with 
force, come under the notion of priſon-breaches; which 
1 ſhall conſider, 0 


1. As they ſtand by the common law. 


2. On the ſtatute de Hangentibus priſonam, which was 
made in the firſt year of king Edward the ſecond. 


AND FIRST as to priſon-breaches, as they ſtood by the m 
common law, So 


Set. 1. It ſeems to be the better opinion, (a) that all ſuch 


(a) Bract. I. offences were felonies, if the party were lawfully in priſon an 
8 for any cauſe whatſoever, whether criminal or civil, and 

my org whether he were actually in the walls of a priſon, or only 
2. Inſt. 389. in THE STOCKS, or in the cuſtody of any perſon who be 


Summary $7. had lawfully arreſted him; and it ſeems not to have heen 
1. Hale 607. any way material whether the priſon did belong to the king 
or to the lord of a franchiſe ; not only for that every perſon 
1. H. 7.6. Who is under a lawful impriſonment may properly enough 
B. Corone 130. be called the king's priſoner, but alſo becauſe it is allowed, 
C. Car. 210. (5) that whoever breaks from any ſuch impriſonment, ſince 
2. Inſt. 889. the ſtatute 1. Edw. 2. de frangentibus priſonam, is guilty of 


1 8 felony: From whence it ſeems clearly to follow, that le ap 
muſt have been in like manner guilty before that ſtatute, 
the purport whereof is not to make any offences felonies 48. 
which were not ſo before; but only to reſtrain ſome of thode 2, b 
b which were. And it (c) ſeems alſo to be clear, that the 
(c) Vide ſupra confeſſion of ſuch offence before the coroner is not traverſi- d 
© 9: 49 ble by the common law; which is not altered as to thi q. a 
point by the ſtatute, ral 
the 
Sekt. 2. AND now I am to conſider theſe offences, u bers 
they ſtand by the faid ſtatute: For the better underſtanding 01 


whereof 1 ſhall firſt iet down the words of the ſtatute, and 
then endeavour to ſhew in- what manner they are to be 
underſtood, c 

Sed. 


ſuch 


r1(0n 


and 


only 
who 
been 
Ling, 


rlon 


dug 


wech 
ſince 
ty of 
it he 
tute, 
oniez 
thoſe 
t the 
erſi- 
) this 


96, N 
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$:8. 3- And firſt, the words of the ſtatute are as fol- 
lows : © De priſonariis priſonam frangentibus dominus rex vult 
« tt præcipit, quod nullus de catero, qui priſonam fregerit, 
te ſubeat Judicium vite vel membrorum pro frattione priſone 
« tantum, uiſi cauſa, pro qua captus et impriſonatus fuerit, 
« tale judicium requirat, ſi de illa ſecundum legem et conſuetu- 
% dinem terræ fuiſſet convictus, licet temporibus preteritis aliter 
« feri conſuevit,” 


For the better underſtanding of the conſtruction whereof, 
[ ſhall confider the following points: 


1. What ſhall be ſaid to be a PRISON, within the meaning 
of this ſtatute. 


2. How far the impriſonment ought to be well grounded, 
3. What ſhall be ſaid to be a breaking of priſon, 


4. For what crime the party ought to be impriſoned, to 
make the offence of breaking the priſon felony within the 
intent of the ſtatute. 


5. Whether the offence of breaking priſon can ever 
amount to high treaſon. 


6, At what time, and in what manner, the offender is to 
be proceeded againſt. | 


7. In what manner he is to be indicted. 


8. In what manner thoſe are. to be puniſhed for a breach 
of priſon, who are within the benefit of the ſtatute. 


As to THE FIRST POINT, vg. What ſhall be ſaid to be 
a priſon (a) within the meaning of the ſtatute, 


48, 164, 250. 419. 22. Allize 85. 34 Car- 210. 2. Inſt. 8 0. 
2. Hale 608. 610. Dyer 99. Crom. 38, 39. n 


Set. 4. It ſeems clear, that any place whatſoever where- 
in a perſon under a lawful arreſt for a ſuppoſed crime is re- 
ſtrained of his liberty, whether in the ſtocks, or the ſtreet, or in 
the common gaol, or the houſe of a conſtable or private 
perſon, or the priſon of the ordinary, is properly a priſon 


£43 
2s Inf. 589. 
1. Hale 60%, 


(a) F. Cor. 


158. 290. 312. 
umm. 197. 


vithin the ſtatute ; for impriſonment (5) is nothing elſe (3) S. P. C. ze. 


but a reſtraint of liberty. 


R 2 | As 
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As to THE SECOND POINT, viz. How far the impriſon- 
ment ought to be well grounded. | 


(a)2.Inft.zgo. Se. 5. It is clear, (a) that if a perſon be taken upon a 
Summary icq. £4pias awarded on an indictment or appeal againſt him, for 
1.Hzl- 619. a ſuppoſed treaſon or felony, he is within the ſtatute if he 
B. Eſcape 29. break the priſon, whether any ſuch crime were in truth 
3 gp a 7. committed by him. or any other perſon, or not; for that 
there is an accuſation againſt him on record, which makes 
his commitment lawful, be he never ſo innocent, and the 

proſecution never fo groundleſs. 


Se. 6. Alſo if an innocent perſon be committed by a 
lawful mittimus on ſuch a ſuſpicion of a felony, actually 
done by ſome other, as will juſtify his impriſonment 
though he be neither indiQed nor appealed, he is certainly 

(4) Sum. tog. (5) within the ſtarute if he break the priſon, for that he was 
1. He 610, legally in cuſtody, and'ought to have fubmitted to it till he 


Ger. had been diſcharged by due courſe of law. 
2. Inſt. 590. 


Dyer 99. Crompton 38. 


Cc) Sum. 109. Sef. 7. But if no (c) felony at all were done, and the 

__ 1 59% party be neither indicted nor appealed, it ſeems clear, that 

ba omg 166. no mittimus for fuch a ſuppoſed crime will make him guilty 

y within the ſtatute by breaking the priſon, for that his im- 
priſonment was unjuſtifiable. 


Se. 8. Alſo if a felony were done, yet if there were no 

juſt cauſe of ſuſpicion, either to arreſt or commit the party, 

d) Vide c. 16. it ſeems clear, that if his Mittimus be not in ſuch form (4) 
- 13, 14. 15, as the law requires, his breaking of the priſon cannot be 
26, 17, 18. felony, becauſe the lawfuliteſs of his impriſonment in ſuch 
caſe depends wholly on the mittimus; which if it be not ac- 

cording to law, the impriſonment will have nothing to ſup- 

(e) Vide ſup, port it. But if the party were taken up for tuch ſtrong (e 
c. 12-1. 33 9, cauſes of ſuſpicion as will be a good jultification both of 
* his arreſt and commitment, but happen to be committed by 
an informal warrant, it ſeems that it may be probably ar- 

Vz. Escape, gued, that it will be felony (/) in him to break the priſon; 
29. tor if, by the ancient common law, any private perfor 
42. Aſſize 5. might, of his own authority, juſtify hoth an arreſt and 
„aten, commitment, for treaſon or felony, on a reaſonable cauſe of 
(g) Vide ſup. ſuſpicion, as it ſeems probable (g) from the tenor of all the 
3 Kc. 16. old books that he might; and if the neceſſity of à mittinu 
5 Mod 80. ( from a „ acne depend rather on the conſtant ſettled 
| practice of juſtices of peace than any direct law, it ſeems 


difficult to maintain that a ſlip in want of form of ſuch z 


mittiuus ſhould make it lawful for the priſoner to * 
priſon, 
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priſon ; whereas, by the old law, it would have been felony 

in ſuch a caſe to have broken it without any ſuch ir! 

at all. And on the other tide, if the party be taken up for 

ſuch flight cauſes of fuſpicion of a felony actually done. as vide inf. f. 1 
will not in ſtrictneſs juſtify the arreſt, yet if the juſtice, be: 4 
fore whom he is brought, think them of ſuch weight as to 

require 2 commitment, and do accordingly fend the party to 

gaol by a regular mittimus, it ſeems very dangerous for him 

to break the priſon ; for the practice of juſtices of peace in 

making fuch commitments, being now grown into ſettled 


> Jaw, it ſeems reaſonable, that their fi be a good juſtiti- 


cation of the impriſonment which it commands, for a crime 

within their juriſdiction regularly brought before them; 

from whence 1t follows, that to break from fuch imprifon- 

ment muſt be unlawful. And therefore, fince it doth not 

appear that there hath been any direct reſolution of theſe 

points, perhaps it may be reaſonable to underſtand, what is 

more generally faid by Sir (a) Edward Cote, and Sir (3) (a) 2. Inf. 
Matthew Hale, in relation to this matter, according ta the 397. 
above-mentioned diſtinctions. | (5) Summ. 


109. 
1. Hale Cog, 3. Hale 610. 


As to THE THIRD POINT, viz. What ſhall be ſaid to be 
a breaking of priſon within the meaning of this ſtatute, the 
following rules are to be obſerved. | 


Seck. 9. FixsT, There muſt be an actual (c) breaking; (c):. Io ft. zoo. 
for every indictment for this offence, as a felony, muſt have Summary 08. 
the words c felonice fregit priſonam, which ſeem neceſſarily to Rc. a 3 
import the uſe of ſome real force or violence, and not ſuch 3. P. ill. 439. 
only as may be implied by the conſtruction of law, in any 
a&t done in contempt of it; and therefore, if without any 
obſtruction a priſoner go out of the priſon doors, being 
opened by the conſent or negligence af the gaoler, or other- 
wiſe eſcape without uſing any kind of force or violence, he 
is guilty of a miſdemeanor only, but not of felony, and t 
gaoler is puniſhable in ſuch manner as ſhall be ſet forth 


more at large in the next chapter. 


1. Hale 611. 


$:2. 10. SECONDLY, Such breaking muſt be either by 
the priſoner himſelf, or by others through his procurement, 
or at leaſt with his privity ; for if the priſon be broken by 
others, without his procurement or conſent, and he eſcape 
through the breach ſo made, it ſeems the better (% opinion, () 2. Inf. 
that he cannot be indicted for the breaking, but only for 302. WF 
UNURATY 3 
the eſcape. 8. P. Co 
1. Hale 61:1. F. Corone 8 H. 7. & 
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Seck. 11. TrnirdLy, Such breaking muſt not be neceſſi. 
tated by an inevitable accident happening without any fault 
(a) 15. H. 5. of the prifoner; as where (a) the priſon is fired by lightning, 


I, 2» or otherwiſe, without his privity, and he breaks it open to 
Plowden 136. ſave his life. 
2. Inſt. 590. 


Summary 103, 1. Hale 611. 


Sect. 12. FouRTHLY, It ſeems, that no breach of priſon 
will amount to felony, unleſs the priſoner eſcape. For 
if the breaking of a priſon by a ſtranger, in order to free the 

priſoners who are in it, be not felony, unleſs the priſoners 
(% Keilw. 48. go out of it, as it is faid () that it is not. it ſeems a fortior;, 
; that ſuch a breach by the priſoner himſelf, who lies under 
ſo much ſtronger a temptation to it, cannot be felony un. 

leſs he do eſcape. 


As to THE FOURTH POINT, vz. For what crime the 
party muſt be impriſoned, to make his breaking the priſon 
felony within the meaning of the ſtatute, the following rules 
are to be obſerved, 


Summary 108. Sec. 13. FirsT, It is not material, whether the offence 

1. Hale 611. for which he was impriſoned were capital at the time of this 
ſtatute, or were made ſo by ſubſequent ſtatutes ; for ſince all 
breaches of priſon were felonies by the common law which 
is reſtrained by the ſtatute in reſpe& only of impriſonment 
for offences not capital ; when an offence becomes capital, 
it is as much out of the benefit of the ſtatute, as if it had al- 
ways been ſo. 


Seck. 14. SECONDLY, The offence for which the party 
was impriſoned muſt be a capital one at the time of the 
offence, and not become ſuch by matter ſubſequent; as 

8 where (c) A. is committed to a priſon for a —— 
oy. eee wound given to B. and breaks the priſon, and then B. dies: 
2. Inft. 591. For though to ſome intents ſuch offence be eſteemed capi- 
Plow.258.401. tal from the time of the firſt act, yet inaſmuch as it was in 
21. H. 4.12. truth but a treſpaſs at the time of the breaking of the priſon, 


25 Hale 32? and it was then uncertain whether it would ever become 
391. capital, and it becomes ſuch afterwards ab initio, by fiction 


only, for ſome ſpecial purpoſes; and fictions of law are 
never carried farther than the neceſſity of thoſe particular 
caſes, which were the cauſe of the inventing them, doth re- 
„ uire, they ſhall neyer be conſtrued to exempt a perſon 

Ct He the advantage of a beneficial law made in fayour of 
life, who is clearly within the letter, and doth not plainly 
appear to be out of the meaning of it. However it ſeems 
certain, that ſuch an offender breaking priſon, while it 1s 
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uncertain whether his offence will become capital, is highly ? io” T8 12. 


puniſhable for his contempt by fine and impriſonment. 


$2. 15. TrinpLy, If the party be only arreſted for, 


and in his mittimus charged with a crime which does not re- 


q 


truth, be no greater than the mztimus doth ſuppoſe it to be, 
it is clear, from the expreſs words of the ſtatute, that a 
breaking of the priſon cannot amount to felony. And if 
the offence for which the party is committed, be fuppoſed 
in the itim, to be of ſuch a nature as requires a capital 
judgment, yet if in the event it be found to be of an in- 
ferior nature, and not to require ſuch a judgment, it feems 
dificult to maintain, that the breaking of the prifon on a 
commitment for it can be felony ; for the words of the ſta- 
tute are, © niſi cauſa pro qua captus et impriſanatus fuerit, tale 
« judicium reguirit;“ and here it appears, that the offence, 
which is the cauſe of his impriſonment, doth not require 
ſuch a judgment; and it is hard to lay, that a miſtake 
of the nature of the crime, by the perfon who. makes 
the arreſt or mittimus, ſhould 10 far prejudice the party, 
as to make his eſcape amount to felony by reaſon, of 
ſuch miſtake, which otherwiſe would have been but a 


treſpaſs, 


Alſo it ſeems to be agreed, that if a perſon be committed 
for a ſuppoſed felony, where no felony hath been done, he 
is not guilty of felony for breaking the priſon; from 
whence 1t clearly appears, that in that caſe the law doth not 
ſo far regard the charge contained in the mittimus, where 
there is no good ground to ſupport it, as in reſpect thereof 
to exclude the party from the benefit of the ſtatute ; and yet 
in that caſe the party is as much accuſed of a capital of- 
fence, as in the caſe in queſtion ; ſo that it is clear, that 
the law doth not ſo much reſpect the heinouſneſs of the 


. 
— 


eharge againſt tlie party, as of the very crime which is the 


ſubject of tlie charge: And this will farther appear, if it be 
conſidered, that the accuſation cannot be ſaid to be the 
cauſe which requires judgment of life or member, but the 
offence which ſupports the accuſation; and if there be no 
ſuch offence, there is, in truth, no cauſe which requires 
ſuch a judgment. | 


On the other fide, if the offence, which was the cauſe of 
the commitment, be in truth of ſuch a nature as requires 
a capital judgment, but in the mittimus be ſuppoſed to be of 
an inferior degree, it may probably be argued, that the par- 
ty's breaking of the Ts felony within the meaning 


of 


» 4 » » 3s 


uire judgment of life or member, as petit larceny or homi- 1. Hale 659. 
cide ſe defendendo, or by miſadventure, and the offence, in Summary 119. 


. Inſt. 599. 


See B. v. c. 32. 


Or BREAKING PRISON. Bk. 2, 


of the ſtatute; for the cauſe of his arreſt and commitment 
is the fact for which he was arreſted and committed, and 
that does in truth require judgment of lite, though the 
nature of it be miſtaken in the mittimus, which does no 
way alter the judgment of law in relation of the guilt of 
it. But there appearing no expreſs reſolution of theſe points, 
and the (a) authors who have expounded this ſtatute ſeem. 
ing rather to incline to a different opinion, I ſhall leave theſe 
matters to the judgment of the reader, 


Sea. 16. FovRTHLY, It is not material, Whether the 
party who breaks his priſon were under an accuſation only, 
or actually attainted of the crime charged againit him; and 
yet the words of the ſtatute are, * / caſa tale judicium re- 
ic quirit:”” And it cannot be properly ſaid, that the offence 
of one attainted doth require ſuch a judgment (for that there 
ought not to be a ſecond judgment againſt one already con- 
demned), but only that it did require it; and it is a ſettled 
rule, that all ſtatutes are to be conſtrued ſtrictly in favour 
of life, and that no parallel caſe, which comes within the 
ſame miſchief, ſhall be conſtrued to be within the purview 
of it, unleſs it can be brought within the meaning of the 
words. Yet conſidering that the manifeſt purport and 
meaning of the words of the ſtatute, taken all together, is 
no more than this, that the breaking of priſon ſhall not be 
a capital offence, unleſs the crime for which the party 
was in priſon be alſo a capital offence ; and it is fre- 
quent, in the conſtruction of penal laws, to bring perſons 
within the purview of them by being within the meaning 
of the words, though not in ſtri&t grammar properly with- 
in the very letter; and it would be extremely harſh to 
imagine, that the makers of the ſtatute could intend a 
greater favour to perſons appearing to be guilty, and ac- 
tually under the condemnation of the law, than to perſons 
under an accuſation only; there can be no doubt but that 
the perſons attainted, breaking priſon, are as much guilty 
within the meaning of the above mentioned exception as 
any others. | | 


As to THz FIFTH POINT, viz, Whether the offence of 
breaking priſon can ever amount to high treaſon. 


Seck. 17, It ſeems clear, that a perſon committed for 
high treaſon becomes guilty of felony only, and not of 
high treaſon, by breaking the priſon and eſcaping fingly, 
without letting out wy other priſoner, for that no offence 
is to be conſtrued high treaſon, which is not either within 


the purview of 25. Edw. 3. or of ſome ſubſequent ſtatute 
relating to treaſon, Byt if other perſons committed 2 
eh | | or 


Ch. 18. Or BREAKING PRISON. 249 


for high treaſon eſcape together with him, and his in- 
tention in breaking the priſon were to favour their eſcape 
as well as his own, he ſeems to be guilty of high treaſon 
in reſpect of their eſcape, for that there are no acceſſaries 
in high treaſon, and ſuch aſſiſtance given to perſons com- 
mitted for felony, will make him who gives it an acceſ- 
ſary to the felony, and by the ſame reaſon a principal in 
the caſe of high treaſons. But this offence coming more 
properly under the notion of re/cous than of the breaking of 
priſon, hall be more fully conſidered in the chapter con- 
cerning reſcous. | 


As to THE SIXTH POINT, viz. At what time, and in 
what manner, the offender is to be proceeded againſt. 


Se, 18. It is ſaid, that he may be arraigned for this 1. Hale 6:e, 
offence before he is convicted of the crime for which Summary 119. 
he was impriſoned, for that it is not material whether he _— BY 
were guilty of ſuch crime or not: neither is he puniſha- 2. —— 
ble as an acceſſary in reſpect thereof, but as a principal 254. 
offender in reſpect of the breach of priſon itſelf. On which 
account this caſe differs from that of a reſcous or voluntary 
eſcape, as ſhall be ſhewn more at large in the following 


chapter. 


Sect. 19. It ſeems clear, that the ſheriff's return of a F. Indict. 30s 
breach of priſon, is not a ſufficient ground to arraign the 1. H. 7. 6. 
priſoner for it, unleſs he be alſo indicted. 


As to THE SEVENTH POINT, v:z. In what manner an 
offender is to be indicted for a breach of priſon. 


dect. 20. It is certain, that every indictment of this Summary 1 

kind, to bring the offender within the intention of this ſta- 2: Init. 59. 
tute, muſt ſpecially ſet forth his caſe in ſuch a manner that F. Indic. 18s 
it may appear that he was lawfully in priſon, and for ſuch 
a crime as requires judgment of life or member; and that it is 
not ſufficient to ſay in general, © quod felonice fregit priſonam.”” 
And it feems, that the ſame rules which are required for an 
indictment of an eſcape, ſet forth at large in the next chap- 
ax, are generally to be obſerved in indictments of breaking 
priſon. 


As to THE EIGHTH POINT, viz, In what manner thoſe B. 1. c. 20. . 
are to be puniſhed who are within the benefit of the ſtatute, 1· Ec. 50. . 1. 
by being freed from that ſevere judgment for the breach of 1 I op 
pron, iy which by the common law they would have been 11. H. 4 * 


Ser, 
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Seck. 21. There ſeems to be no doubt, but that whoever 
breaks from any lawful impriſonment is ſtill puniſhable ag 
for a high miſprifion by fine and impriſonment, for that 
every capital offence doth include in it a miſpriſion and 
may be proceeded againſt as ſuch only, if the king pleaſe; 
— it cannot be thought the meaning of the ſtatute, in or- 
daining that ſuch offences ſhall not be puniſhed as capital 
ones, to intend that they ſhall not be puniſhed at all. 


chat. 


elc 


IN 


CHAPTER THE NINETEENTH 


Or ESCAPES 
SUFFERED 


Br QFFICERS. 


HIN ſhewn, in the precedent chapters, how far the 

party himſelf, under a lawful arreſt for a crime charged 
againſt him, is puniſhable for unlawfully freeing himſelf from 
ſuch arreſt, without waiting for his deliverance by due courſe 
of law, I ſhall now, in the ſecond place, conſider offences of 
this kind in relation to others. 


AND FiRsT, Such as are without force. 
SECONDLY, Such as are accompanied with force. 


Such offences without force come under the notion of 
eſcapes, which are either, 1. By Officers. Or, 2. By private 


perſons, 


As to ESCAPEs ſuffered by officers, I ſhall endeavour to 
ſhew the following particulars. 


1. What ſhall be adjudged an eſcape. 


2, Where ſuch eſcape is to be eſteemed voluntary, and 
where negligent. : 


3. Where the priſoner may be re-taken after an eſcape, 


4. Whether the eſcape is excuſed by ſuch a re-taking ; or 
by killing the priſoner, if he cannot be re-taken. 


5. In what manner the officer ſuffering an eſcape is to be 


indicted, 
6b. How an eſcape is to be tried and adjudged. 
7. How a voluntary eſcape is to be puniſhed, 


8. How a negligent one. 


As 
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As to THE FIRST POINT, viz. What ſhall be judged an 
eſcape, the following rules are to be obſerved. 


| Seek. 1. FirsT, There muſt be an actual arreft; and 
(a) B. Cor. therefore, If (a) an officer having a warrant to arreft 2 
76. A 3 1. man, ſee him ſhut up in a houſe, and challenge him a 
Fes — his priſoner, but never actually have him in his cuſtody, 
Br. Eſcape 22, and the party get free, the officer cannot be charged with an 


eſcape. 


Sef. 2. SECONDLY, As there muſt be an actual arreſt, 
ſuch arreſt muſt () alfo be juſtifiable ; for if it be either 

* for a ſuppoſed grime, where no ſuch crime was committed, 
1. Hale 583. and the party neither 1ndifed nor appealed, or for ſuch 
599. a flight ſuſpicion of an actual crime, and by fuch an ir- 
42. Aſſize 5. regular mittimus as will neither juſtify the arreſt nor impri. 
B. Eſcape 27+ ſonment, the officer is not guilty of an eſcape b ſuffering 
Nod. ate. the priſoner to go at large: And it ſeems to bo a good 
415, 416. general rule, that wherever an impriſonment is fo farirregular 
Con. that it will be no offence in the priſoner to break from it by 


wes force, it can beno offence in the officer to ſuffer him to eſcape. 


Sce c. 18. ſect. 5. 8. 


Seck. 3 TrirDLy, As the impriſonment muſt be juſti- 
fiable, ſo muſt it be alfo for a criminal matter; and ſome 
ce) F. Cor, (c) are faid to have holden, that no eſcape is criminal, but 
248. where the commitment is for felony. However it is cer- 
SP 5. e 33* tain, that the eſcape of one committed for petit larcency (d 
oz 31. : ir is criminal: And it ſeems moſt agreeable to the general 
S.P.C. 33. reaſon of the law, that the efcape of a perſon committed for 
7. Hale 592. any other crime whatſoever ſhould alſo be criminal: For 
ſurely wherever the publick juſtice requires that a perſon 
be committed for a crime, it likewife requires that he be 
ſafely kept under ſuch commitment, and conſequently may 
reaſonably demand publick ſatisfaction from the officer to 
whoſe cuſtody he is committed, if he negle& to keep him as 

he ought, | 


Seft. 4. FovRTALY, As the impriſonment muſt be jul- 
tifiable, and for ſome crime, ſo muſt its continuance at the 
time of the eſcape be grounded on that ſatisfaction which 
the publick juſtice demands for ſuch crime ; for if a pri- 

(+) B. Eſcape ſoner be acquitted, (e) and detained only for his fees, it will 
16. not be criminal to ſuffer him to eſcape, though the judgment 
21. H. v. . were, that he bediſcharged “ paying his fees; ſo that till they 
8. 5 55 34 be paid, the firſt impriſonment continued lawful, as before; 
. ale 594+ for inaſmuch as he is detained not as a criminal, but only 


IE" as a debtor, his eſcape cannot be more criminal than wo 
0 


2. 
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of any other debtor. Yet if a perſon convicted of a crime 
be condemned to impriſonment for a certain time, and alſo 
till he pay his fees, and he eſcape after ſuch time is elapſed 
without paying them, perhaps ſuch eſcape may be criminal, 
for that 1t was part of the puniſhment, that the impriſon- 
ment be continued till the fees ſhould be paid. But it ſeems, 
that this is to be intended where the fees are due to others as 
well as to the gaoler, for otherwiſe the gaoler will be the 


See F. Cor. 


430. 
S. P. C. 349 


only ſufferer by the eſcape, and it will be hard to puniſh him 


for ſuffering an injury to himſelf only, in the non-payment 
of a debt in his power to releaſe. | 


Seck. 5. Firrul v, It is an eſcape, in ſome caſes, to ſuffer 
2 priſoner to have greater liberty than by the law he ought 
to have; as to admit a perſon to bail, (a) who by law ought 
not to be bailed, but to be kept in cloſe cuſtody ; or to per- 
mit (ö) a priſoner to go out of the limits of the priſon : 
Yet ſome (c) ſeem to have holden, that in this laſt caſe it 
ſhall not be adjudged an eſcape, unleſs the priſoner he found 
to have had an intention to eſcape ; but it will be difficult 
to maintain, that the offence of the gaoler can depend on 
the intention of the priſoner. 


Se. 6. SixTHLY, If (d) the gaoler fo cloſely purſue the 

ifoner who flies from him, that he re take him without 
loſing fight of him, the law looks on the priſoner fo far in 
his power all the time as not to adjudge ſuch a flight to 
amount at all to an efcape : But if the gaoler once loſe ſight 
of the priſoner, and afterwards re-take him, he ſeems in 
ſtrictneſs to be guilty of an eſcape; and 4 fortiori therefore, 
le) if he kill him in the purſuit, he is in like manner guilty, 
though he never loſt ſight of him, and could not otherwik 
take him, not only becauſe the king loſes the benefit he might 
have had from the attainder of the priſoner — the forfeit- 
ure of his goods, &c. but alſo becauſe the publick juſtice is 
not ſo well ſatisfied by the killing him in ſuch an extrajudi- 
cial manner. | | 


Seck. 7. SEVENTHLY, While the privileges of ſanctuaries 
were allowed, if a ſheriff conducting a pritoner to gaol had 
brought him in the way through the limits of ſuch a tran- 
chiſe, and the priſoner had claimed the privilege of it, and 


ſa)25.E.3.39- 
1. Hale 590, 
597. 
Summary 113. 
F. Eſcape 4. 
F. Cor. 246. 
(2) F. Cor. 
242. 

(c) F. Cor. 431. 
8. P. C. 133. 


(4 F. Co. 
2 36. 400. 
SEE 33. 
t. Hale 602. 
B. Eſcape 124. 
32. 49. 82. 
10. H. 7.25, 
26. 

6. H. 7. 11,12. 
(e) F. Cor. 
328. 246. 
e. 
Sce b. 1. c. 28. 
ſect. 11, 12. 


by that means got free, it ſeems (/) that the ſheriff was guilty (AB. Eſcape 
of an eſcape, for that it was his fault, by bringing his pri- 38. 50. 
ſoner that way to gaol, to give him an opportunity of claim- F = $643 
ing the franchiſe, | | 316. e 
but 27. Aſſ. 54. 
and B. Eſcape 24. ſeem — 


Sect, 


- — — —— 
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Set. 8. E16HTHLY, Alſo while the law allowed tlioſe 
who had the benefit of the clergy to free themſelves from 
priſon in certain caſes, by making their purgation before the 
ordinary, it was an eſcape (a) in the ordinary, to ſuffer ſuch 

* perſons to deliver themſelves by it, in ſuch cafes in which 
27. H. 6. . they ought not to have been admitted to it. 
5 


Vide 23. H. 8. 11. 


(4) B. Eſcape Set. 9. NIxTHLV, If (3) a priſoner be reſcued by ene⸗ 
10. 32. 52. mies, the gaoler is not guilty of an eſcape, as he would have 
5 H. 2. 11, been, by the better opinion, if he had been reſcued by ſub- 
10. H. 3. 2 f, jects, becauſe there is a legal remedy againſt them: 


26. 
29. Aſſize 34, 1. Hale 596. B. Eſcape 26. ſeems contrary, 


As to THE SECOND POINT, wiz. Where ſuch eſcape is 
to be eſteemed voluntary, and where negligent. 


2 see C. Sec. 10. There /e) can be no doubt, but that where. 
ar. 492- ever an officer, who hath the cuſtody of a priſoner, charged 
5 4 22 5 with, and guilty of, a capital offence, doth knowingly give him 
to diſcharge a his liberty with an intent to ſave him either from his trial or 
night- walker execution, he is guilty of a voluntary eſcape, and thereby in- 
from the volved in the guilt of the ſame crime of which the priſoner 
2 was guilty, and ſtood charged with. And it ſeems to be the 
— opinion of Sir Matthew Hale, (d) that in ſome cafes an 
charge is officer may be adjudged guilty of ſuch eſcape, who hath not 
made. ſuch intent, but only means to give his priſoner that liberty 
2. Burr. 867. which by the law he hath no colour of right to give him; 
COS as where a gaoler bails a priſoner who is not bailable. But 
1. Hale 596, it ſeems agreed, that a perſon who hath power to bail, is 
597. guilty only of a negligent eſcape, by bailing one who is not 
bailable: neither can I meet with any authority in other 
books, to ſupport the above- mentioned opinion, that the 
bailing of one who is not bailable, by one who hath no 
power to bail, muſt neceſſarily be eſteemed a voluntary 
eſcape ; but the contrary opinion ſeems more agreeable to 
the purview of 5. Edw. 3. c. 8. ſet forth more at Jarge in the 
ſubſequent part of this chapter. Alſo there are ſome caſes 


(e) F. Cor. wherein an officer ſeems to have been found (e) to have 


242. 316.431. knowingly given his priſoner more liberty than he ought 


8. P. C. 33. to have had, as to go out of the priſon on promiſe of fe- 
turning, or to go among his friends, to find ſome who 
would warrant goods to be his own, which he is ſuſpected 
to have ſtolen, and yet ſeems to have been only adjudged 
guilty of a negligent eſcape. But it muſt be confeſſed, that 
in theſe caſes the priſoner was only accuſed of larceny ; and 
it doth not appear, whether he were bailable or not ; and 

| generally 
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nerally the old caſes concerning this ſubje& are ſo very 
briefly reported, that it is very difficult to make an exact 
tate of the matter from them : However thus much ſeems 
clear, that if in the cafes above-mentioned the officer were 
only guilty of a negligent eſcape, in ſuffering the priſoner 
to go out of the limits of the priſon without any ſecurity for 
his return, he could not have been guilty in a higher degree, 
if he had taken bail for his return : From which it ſeems rea- 
ſonable to infer, that it cannot be in all caſes a general rule, 
that an officer 1s guilty of a voluntary eſcape by bailing his 

riſoner whom he hath no power to bail; but that the 
judgment to be made of all offences of this kind, muſt de- 
pend on the circumſtances of the caſe, as the heinouſneſs of 
his crime with which the priſoner 1s charged, the notoriety 
of his guilt, the improbability of his returning to render 
himſelf to juſtice, the intention of the officer, the motives on 
which he ated, &c. ery | 


Seck. 11. Neither is it a certain rule, that an officer, 
who unlawfully, knowingly, and willingly ſuffers a capi- 
tal offender to eſcape, is in all caſes to he adjudged guilty 
of a voluntary eſcape; for where an ordinary ſuffered a 
clerk attainted, being committed to his cuſtody, to free 
himſelf from impriſonment, by making his purgation, he 
might be truly ſid to have ſuffered ſuch priſoner to eſ- 
cape unlawfully, knowingly, and willingly ; and yet it 


255 


1. Hale 597. 


ſeems, (a) that he was guilty only of a negligent eſcape, (a) F. Cor. 
for that he did not ſave the priſoner from execution, which 16. 370. 


was excuſed by the privilege of the clergy, but only from 
the impriſonment. | 
| 15. H. 7. 9. 


As to THE THIRD POINT, viz. In what caſes a priſoner 
may be re-taken after an eſcape. 


$:. 12. It ſeems to be clearly agreed, by all the books, 


who hath eſcaped through his negligence, may re-take 
him at any time after, whether he find him in the ſame, 


or in a different (c) county. And it is ſaid generally in , ., 


F. Eſcape 1. 
8. P. C. 34. 


141. 
I» Hale $92s 


(5) that an officer making a freſh purſuit after a priſoner, (3) F. Tref. 
2 Eſcape 2. 


. Corone. 


ſome books, (4) that an officer who hath negligently ſuffer- B. Eſcape 49. 
ed a priſoner to eſcape, may re-take him wherever he finds 32. 52. 
him, without mentioning any freſh purſuit ; and indeed, 1. Hale 604, 


ſince the liberty gained by the priſoner is wholly owing to 
his own wrong, there ſeems to be mo reaſon he ſhould 


13 Ed. 4. 9». 
2. Ed. 4. 6. 
(c) 33. H. 6. 


take any manner of advantage from it. But where a gaoler 52. 63. 

4 oF . Co. 44. 62. 
B. Eſcape 4. Freſh Suit 3. 5. Con. Keilw. 3. (4) F. Cor. 236. * e = 
$ P. C. 117. B. Execution 58. 151. 27. H. 8. 1. 13. H. 7.1. F. N. B. 130. 


hath 
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hath voluntarily ſuffered a priſoner to eſcape, it is ſaid by 
(a) 2. Jones ſome, (a) that he can no more juſtify the re-taking him; 
este > than if he had never had him in cuſtody before, becauſe b 
C. Jac. 659. his own free conſent he hath admitted, that he hath nothing 
Qu. 1. to do with him. And it ſeems to be holden by Sir Milliam 
Danv. Abr. Staundſord, (b) that after a gaoler hath been fined for ſuffer. 
G1. 5.0. Bot ing a priſoner negligently to eſcape, he cannot afterwards 
Ce) 13. E. 4. 9. retake him; but the book (c) on which alone he ſeems to 
F. Eſcape 2. ground his opinion, doth not fully come up to it; for the 
B. Eſcape 35. purport of it ſeems to be no mote than this, that a gaoler's 
80 ELIE re-taking of a priſoner, after he hath been fined for an ef. 
ummaty tig. cape, ſhall be to no purpoſe, for that it is contrary to the re. 
cord, by which it appears that the priſoner hath been at 
large; by which it ſeems only to be intended, that a gaoler, 
who hath been fined for an hh ſhall not avoid the judg- 
ment of his fine by re-taking the priſoner: But I do not lee 
how it can be collected from hence, that he cannot juſtify 
the re-taking him. 


As to THE FOURTH POINT, viz. How far an eſcape is 
excuſed by re-taking the priſoner, or by killing him, if he 
cannot be re-taken. | 


g. P. C. 3. Sec. 13. Perhaps it is the better opinion, that wherevet 
ee 14, a priſoner, by the negligence of his keeper, gets ſo far out of 
trary. his power that the keeper loſes fight of him, the keeper is 
finable, at the diſcretion of the court, notwithſtanding he 
re-took him immediately after ; for it ſeems agreed, that 


See the books this is to be adjudged a negligent eſcape, which implies an 


oy rar offence, and conſequently that it muſt be puniſhable. It is 


2. Dany. Abr. true indeed, that in an action againſt a gaoler for ſuffering 
633. one arreſted in a civil action to eſcape, it is a good excuſe 
3. Dan v. Abr. for the gaoler, that before the action brought he re-took the 
_ riſoner upon freſh ſuit, which is well maintained by ſhew- 
Vide 8.W. 3. P a; ths a . 

% 7. ing that he purſued him immediately after notice of the eſ- 
cape, though it were ſome hours after it, and re-took bim; 
but it does not from hence follow, that the like excuſe will 
ſerve for the negligent eſcape of a criminal, becauſe this 1s an 
offence againſt the publick, but the other is only a private 
damage to the party. Neither will it be the like hardſhip to 
the officer to be expoſed to ſuch puniſhment as the Court in 
diſcretion ſhall think fit to impoſe upon him for the neg- 
ligent eſcape of a criminal, as it would be to be liable to an 
action of eſcape, for ſuffering a perſon in his cuſtody, in a 
civil action, to eſcape; for that in the former caſe the Court 
would moderate his fine according to the czrcumſtances o 
the whole matter, and would certainly mitigate, if not 
wholly excuſe it, if he ſhould appear to have taken all 


reaſonable care. But, in the other caſe, if he ſhould - 
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liable to an action, his judgment would not lie in the diſ- 
cretion of the court, but he wonld be bound to pay the 
whole debt for which the party was in his cuſtody, if the 
eſcape ſhould be adjudged againſt him. However it is cer- Vide fa 
tain, that it will be no advanrage to a gaoler to re-take his ect. 6. Pe 
priſoner, after he has been fined for the eſcape, as hath been 
ſthewn in the precedent ſection. Allo it is clear, that he can- 
not excuſe himſelt by killing a prifoner in the purſuit, though 
he could not poſſibly re-take him; but muſt, in ſuch cate, 
be content to ſubmit to ſuch fine as his negligence ſhall ap- 
pear to deſerve. 


As to THE FIFTH POINT, ig. In what manner the of- 
fer ſuffering an eſcape is to be indicted. 


$22. 14. It ſeems clear, that every indiQtment for an 
eſcape, whether negligent or voluntary, mult expreſsly ſhew, 
that the party was actually (4) in the detendant's cuſtody (4), ,.Afgize 4 
for a crime, action, or commitment for it; and that (4) it 1. Hale 599. 
is not ſufficient to ſay, that he was in the defendant's cuſto- B. Eſcape 22. 
dy, and charged with ſuch a crime; for that a perſon in G el 
cuſtody may be ſo charged, and yet not be in cuſtody by 253. 
reaſon of ſuch charge. And it ſeems alſo, that every ſuch z. Modern 
indictment muſt expreſsly ſhew that the priſoner went at 414, 415. 
large, which is moſt properly (c) expreſſed by the word „ 
exivit ad largum. Alſo it ſeems neceſſary to ſhew the time ** N 
when the offence was committed for which the party was C. J. 388. 
in cuſtody, not only (4) that it may appear that it was prior Salkeld 272. 
to the eſcape, but alſo (e) that it was ſubſequent to the (c) B. Eſcape 
laſt general pardon. Alſo it ſeems clear, that every indict- 52: 
ment for a voluntary eſcape, muſt alledge that the defen- (of) Con. 
dant felonice et woluntarie A. B. ad largum tire permiſit; and 2. Leon. 166. 
muſt (F) alſo ſhew the ſpecies of the crime for which the B. Eſcape 15. 
party was impriſoned ; for it is n-J}t ſufficient to ſay, in S. "a 752» 
general, that he was in cuſtody for felony. &c. for that no * Elia. 5 
one can be puniſhed in this degree, but as involved in the Het. = wh 
guilt of the crime for which the party was in his cuſtody; S. P. C. gs. 
and therefore the particular crime muſt be ſet forth, that it Summary 110, 
may appear, that the principal is attainted for the very ſame Eg. s 
crime, if it were felony. or that it was in truth commit- wo 
ted, if high treaſon. But it ſeems queſtionable, (g) whe- (g) See Keilw. 
ther ſuch certainty. as to the nature of the crime, be neceſ- 192. 194. 
ſary in an indictment for a negligent eſcape, for that it is 
not material in this caſe, whether the perſon who eſcaped 
were guilty or not. | 
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5. P. C. 34,33% As to THE SIXTH POINT, viz. In what manner an eſcape 
F.Corone 466. jg to be tried and adjudged. 


Sec. 15. It is to be obſerved, that where perſons being 
preſent in a court of record, are committed to prifon hy 
ſuch court, the keeper of the gaol 1s bound to have them al. 
ways ready, whenever the court ſhall demand them of him; 
and if he thall fail to produce them at ſuch demand, the 
court will adjudge him guilty of an eſcape, without any 
farther inquiry, unleſs he have ſome reaſonable matter to 
alledge in his excuſe; as that the priſon was ſet on fire, or 

| broken open by enemies, &c. for he ſhall be concluded, 
(a)1t.H.6.49. (a) by the record of the commitment, to deny that the 
12. II. 6. 2, 3. priſoners were in his cuſtody. And ſome (5) have holden, 
S. P.C-35. that if a gaoler ſay nothing in excuſe of ſuch an eſcape, 


9.1.6 e it hall be adjudged voluntary; but I cannot find any reſolu— 


1. Hale 599. : l | 
603. ther an eſcape be negligent or voluntary, it ſeems difficult to 


maintain that it ought to be adjudged a crime of fo high x 
nature, without a previous trial. | 


Sec. 16. As to other priſoners who are not ſo committed, 
but are in the cuſtody of a gaoler, theriff, conſtable, or other 
perſon, by any other means whatſoever, it ſeems agreed, 

(£)S.P.C.35. (e) that the perſon who has them in cuitody is in no caſe 
puniſhable for their efcape, except in ſome ſpecial cafes, un- 
til it be preſented, | 


For the better underſtanding whereof I ſhall endeayour to 
ſhew, 


1. Before whom ſuch preſentments are to be made ; 
2. In what caſes they are traverſable. 


As to the firſt particular, viz. Before whom ſuch pie. 
ſentiments are to be made. 


Sec. 17. Tt is enafted by the fatute of WE-:cftminſter 1, 
c. 3. That nothing be demanded nor taken, nor le- 
« vicd by the ſheriff, nor by any other, for the eſcape ofa 
« thief, or felon, until it be judged for an eſcape by the juſ. 
« tices in eyre; and that he who does otherwile, ſhall re- 
&« ftore to him or them that have pay it, as much as that 
* he or they have taken or received, and as much alſo unto 
e“ the king.“ 


(40 29. Aﬀiize Sect. 18. It hath been adjudged, (4) that this ſtatute 
f 9. | reſtrains not the court of king's bench from receiving ſuch 
21, Aſſze 12. preſentments, for that its juriſdiction includes in it that 


| 3 P Ls 35 — — 3 1 8 
| * 1.6. 66. Of juſtices of eyre, and tius court is itſelf the higheſt court 


[ 1. Halo 600. Of eyte. | i 


tion to this purpoſe ; and where it ſtands indifferent, whe- - 


.,  =& wr %* Us Wo x 


[+] 


f5 


2. 


Ch. 19. By OFFICER & 2% 


$:4. 19. It is farther enacted, by 31. Edw. 3. c. 14. 
« That the eſcape of thieves and felons, and the chattels 
« of felons, and of fugitives, and alſo eſcapes of clerks 
e convict, out of their ordinary's priſon, from thenceforth 
to be judged before any of the king's juſtices, mall be 
« levied from time to time, as they hall fall, as well of 
« the time paſt as time to come.” By which it ſeems 
to be implied, that other juſtices, as well as thoſe in 
eyre, may take cognizance of eſcapes ; and it 18 certain, Is 
that juſtices of gaol-delivery may puniſh juſtices of peace zee. ts. 
for a negligent eſcape, in admitting perſons to bail who gp. c. 35. 
are not bailable. 


» 


$2. 20. And it is farther enacted by 1. Rich. 3. c. 3. 
« That juſtices of peace ſhall have authority to inquire in 
« their ſeſſions, of all manner of eſcapes of every perſon ar- 
4 reſted and impriſoned for felony.” 


As to the ſecond particular, viz, In what caſes ſuch pre- 
ſentments are traverſable. 


Set. 21, It is laid down as a rule, by Sir William 
Staundfordy that wherever an eſcape is finable, the preſent- $- P. C. 35. 
ment of it is traverſable; but that where the * is 
amerciable only, there the preſentment is of itſelf conclu- 
five; ſuch amercements being reckoned among thoſe minima 
de quibus non curat lex; and this diſtinction feems to be (a)21. Aſſ. 12. 
well warranted by the old (a) books; and in what caſes 27: Aff. 9. 27. 
eſcapes are finahle, and where amerciabie only, ſhall be F. Co. 291.328, 


conſidered in the following part of this chapter, ſection 31. 2 ” 4g 


33. 35. | 2. Hale 154. 


As to THE SEVENTH POINT, vz. In what manner a 
voluntary eſcape is to be puniſhed. 


ect. 22. It ſeems to be generally (Y) agreed, that ſuch (4) S8. P. C. 
eſcape amounts to the ſame kind of crime, and is puniſhable 32. J. 
in the ſame degree, as the offence of which the party was 3 * 
guilty, and for which he was in cuſtody, whether it be trea- wks l * 6 
ſon, felony, or treſpaſs, and whether the perſon eſcaping B. Cor. be 
were actually committed to ſome gaol, or under an arreſt 27. Aſſize 62, 
only and not committed; and whether he were attainted, 11. H. 4. 12. 
or only accuſed (e) of ſuch crime, and neither indicted nor /, Sum 
appealed. And it is ſaid to be no excuſe of ſuch eſcape, that 113. 
the priſoner had been acquitted on an indictment ot death, Dyer 99. 
and only committed till the year and day be paſſed, to give F. Eſcape 3. 
the widow or heir of the deceaſed an opportunity of bring- Ale 62. 


ing their appeal, 


114, 


"Sa Sec. 


, .... 


r 


—— 


, 94. 
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Se. 23. Alſo ſuch an eſcape, ſuffered by one who 
(4) B. Eſcape wrongfully takes upon him the keeping of a gaol, ſeems to 
18. 23. be (a) puniſhable in the ſame manner as if he were never 
2. Roll. 146. fo righttully intitled to ſuch cuſtody, for that the crime is 
F. Afize252- jn both cates of te very ſame ill conſequence to the pub- 
— 28 fick; and there ſeems to be no reaſon that a wrongful officer 
ATize 52 ſhould have greater favour than a rightful officer, and that 
1. Hale 594. for no other reaſon but becauſe he 1s a wrongtul one, 
Summary 114. 

Se. 24. Alſo if the warrant of commitment do plainly 
and e preſsly charge the party with treaſon or felony, but in 
ſome other reſpect be not ſtrictly formal yet it ſeems, that 

{B) Salkeld it may (5) be probably argued, that the gaoler ſuffering 
272. 347, 348. an eſcape, is as much punithable as if the warrant were per- 
Con- fectly right; for it would be highly inconvenient to ſuf- 
ae v p 14. fer gablers to take advantage of a flip of this Kind in com- 
7%,“ mitments, which being generally made by perſons of no 
dee c. 16. & c. great knowledge in the law, cannot be expected to be always 
18. ſoct. 5, 6, . agrecable to its forms; and theretcre if they be good in ſub- 
1. Hale 595. ſta ce, the publick good ſeems to require, that the gaoler be 

| as much bound to obſerve them, as it they were never fo 

exactly made. 


Sect. 25. But it ſeems to be agreed, that no eſcape can 
amount to a capital offence, unleſs the cauſe for which the 
(Y Summary Party was committed. (c) were actually ſuch at the time of 
114. 219- the eſcape; and therefore, if a gaoler ſuffer one to eſcape 
See c. 16. ſect. who is committed for having given a dangerous wound to 
"Ys another, who afterwards dies of ſuch wound, yet he is not 
11. BH. 4 12. guilty of fel for that the offence of the priſoner was but 
1. Hale 391. guilty of felony, for tha 0 e prifoner was bu 
: a treſpaſs at the time of the eſcape ; and though by a fiction 
of law it be afterwards, for ſome purpoſes, eſtecined a felony 
from the time of the giving of the wound, yet ſince it is, 
in truth, no felony till the death of the party, it ſhall be at- 
terwards conitrucd ſuch in reſpect of thoſe only who were 

privy to the giving of the wound. 


Seck. 26 Alſo it ſeems clear, that he who ſuffers another 
3. Hale 237, - 3 
238. 591 598. to elcape who was in his cuttody for felony, cannot be ar- 
Summary 110 raigned for ſuch eſcape as for felony, until the principal be 
215, 216. attainted ; for that he who ſuffers ſuch eſcape is, by the het- 
7 my mt ter opinion, not puniſhable in this degree, but as an acceffary 
ent 8 to the felony; and it is a rule, that no acceſſary ought to 
Af. 62. Con. be tried till the principal be attainted, as ſhall be more fully 
Crom. 58. qſhewn hereafter. Vet it ſcems certain, (d) that one accuſed 
(4) Summar of ſuch an eſcape may be indicted and tried for a miſpriſion, 


* 158. before the attainder of the principal offender, for that whe- 


Sec C. 18. 7 
ſet. 21. Summary 110. ſcems con. 


ther 


elc; 
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ther ſuch offender were guilty or innocent, it was a high 
contempt to ſuffer him to eſcape. And if the commitment 
were for high treaſon, and the perſon committed actually 
guilty of it, it ſeems that the eſcape is immediately puniſh- 
able as high treaſon alſo, whether the party eſcaping be ever 
t convicted of ſuch crime or not; for that there are no ac- 
ceſſaries in high treaſon, but all who are guilty of atilfting 
the party guilty of ſuch crime, in ſuch a manner as would Summary 116, 
7 make them acceſſaries to a felony, are accounted principals 
1 in the treaſon, as thall be more fully thewn in the chapter 
t concerning Principal and Acceſſary. 
* 
0 


9 * we A | „ —_— 


Secl. 27. Alſo it ſeems to be clear, that no one is puniſh- Salkeld 272. 
able in this degree for a voluntary eſcape, but the perſon Summary 113, 
only who is actually guilty of it; and therefore, that the 1. Hale $97, 


0 principal gaoler is only tinable for a voluntary eſcape ſuffered 398. 
5 by his deputy, for that no one ſhall ſuffer capitally for the 
— crime of another. 
e ; 
b As To THE EIGHTH POINT, viz. In what manner a 

negligent eſcape is to be puniſhed ; I ſhall endeavour to 

ſhew, 
f 1. How ſuch eſcape is puniſhable by the common law; 
of | 
Ve 2. How by ſtatute. 
js As to the firſt particular, v. In what manner a negligent nn 
th eſcape ſhall be punithed by the common law. 5 * 
"I 5 ; B. Eſcape, 18. 
: Sect. 28. I ſhall take it for granted at this day, that who- 23. 
1 ever de facto occupies the office of gaoler is liable to anſwer ee 
f. for ſuch an eſcape ; and that it is no way material whether af N oY 
by his title to the office be legal or not. 

Sect. 29. Alſo I take it to be the better opinion, that 

(a) a ſheriff is as much liable to anſwer for an eſcape 
wn, ſuffered by his bailiff, as if he had actually ſuffered it him- ( F. Cor. 
nk telf, and that (5) the court may charge either the ſheriff (4) galkeld 

e or bailiff for ſuch an eſcape ; and if a deputy-gaoler be :72. 


not fufficient to anſwer a negligent eſcape, his principal Summary 113, 
uy muſt anſwer for him: but if the gaoler who ſuffers an !- Hale 397. 


hy eſcape, have an eſtate (c) for life, or years in the office, I ja G 

ral do not tind it agreed how far he in reverſion is liable to be (c) 59. H. 6. 
0 puniſhed. 33s 34- 

on, 2. R. Abr. 15 ö. 
he- 2. Levinz 81. 3. Levinz 288. 


dect. 30. It ſeems the better opinion, that one negligent 
her eſcape will not amount to a forfeiture of a gaoler's othice, as 
83 | one 


17 
1 
i 
14 
0 
. 
. 
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(a) k. For. of one volunta y (a) one will; yet if a gaoler ſuffer many 
e negligent eſcapcs, it is ſaid, that he puts it in the power oi 
5 the court to ouſt him of his office by its diſeretion. 


See?, 31. It ſeems to be certain, that wherever a perſon 

is found guilty upon an indictment, or preſentment, of a 

negligent e!cape of a criminal actually in his cuſtody, he 

ought to be condemned in a certain * to be paid to the 

king, which ſeems moiſt properly to be called A FINE. But 

this does not clearly appear from the old books; for in ſome 

(5) 8. H. 5. 2. () of them it ſeems to be taken as 4 fine, in others (c) 
F. Cor. 84. as an amercemcmt, and in others it is ſpoken of generally, 
8 F. C. ze. 45 an impoſition of a certain ſum, and without any (4) 
B. Eſcape 16. mention either of fine or amercement. But where the 
Raft. 3. books ſpeak of the puniſhment of a vill or hundred, for 
) F. Cor. ſuffering a telon to cſcape without being arreſted, they 
1 ſeem always to take it as an amercement, and not as 4 
„ 2% Ane: And where a ſheriff, having returned a cepi corpus into 
-, Ailize 9. the King's bench, on a capias againſt a man on an indiQ- 
S. P. C. „s. ment ot felony, docs not bring him in at the day, it ſeems 
26. Ailize £1. (e) that he is, by the courſe of the ſaid court, to be amerced, 


i ary itz. . 
eee ? ,* not tined, 
291. 70. Graunt 39. Eſcape 4. Sec the Books ſupra c. 12. ſect. 2. (e) F. Eſcape, 


40. Aillize, 42 


7 
! 


Soc. 32. It hath been holden, (% that a negligent eſ- 
(/) H. 7.15. cape may be pardoned by the king before it happens, but 
b. H. . . that a voluntary che cannot be 1o pardoned ; but this ſhall 
F. Graunt 37. he more tully confidered in the chapter concerning Pardon, 


(208. P. C. 23. Sf. 33. And it ſeems, (g) that by the common law, 
Summary 113. the penalty for fuffering the negligent eſcape of a perſon 
1. Hale bog. attainted, was of courſe a hundred pounds, and for ſuffer- 
F. Ecr. 370. . +1 . - 23 : 
( S. P. &. 35. ing luch eſcape of a perion indicted and not attainted, was 
Summary e413. ve pounds (4; but if the perſon eſcaping were neither 
27. Allize 9. attainted nor indicted, it ſeems, that it was left to the diſ- 
46. AC 42. cretion of the court to aſſeſs fuch a reaſonable forfeiture as 
IS abi ſhould ſcem proper; and (i) if the party had twice eſcaped, 
{1)b.P.C.z4. it ſcems, that the penalties above-mentioned were of couiſe 
F. Cor. 422. to be doubled; yet it ſeems, that the forfeiture was to be no 
(4) F.Cor.196. greater for ſuffering (+) a priſoner committed on two ſeveral 
26, MIC 51. acculations toeſcapeythan if he had been committed but on one, 


As to the ſecond particular, viz. In what manner offences 
of this kind are puniſhable by ſtatute. 


On aconvice Seft. 34. It is recited by 5. Edw. 3. c. 8.“ That per- 
tion wm . ſons indicted of felonies in times paſt, had removed the in- 
a Dpriioner Cti- 

+ when the defendant is brought before the court for judgment, the proſecutor may 
produce and read affidavits, made even by a witneſs on the trial, in aggravation of rhe 
damages, which the defendant, in mitigation, may anſwer and contradict, Rex v. 


dictments 


Sharpuels, Eaftcr, 26. Geo. 3. 
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dictments before the king, and there yielded themſelves, and 
by the marſhals of the king's bench had been incontinently 
let to bail, and after had done many evil deeds, &c.“ and 
thereupon it is enacted, © that ſuch inditees and appellees 
ce ſhall be ſafely and ſurely kept in priſon, as belongeth to 
« them, according to the charge which the ſaid marſhals 


« ſhall have of the juſtices; and if any marſhal thall do 


« otherwiſe, at the complaint of every man that will com- 
« plain, the juſtices ſhall do him right during the Terms ; 
« and in the end of the Terms, upon their riſing, the ſaid 
« marſhals ſhall chooſe before the ſaid juſtices, before they 


& depart their places, in what town they will keep ſuch pri- 


« ſoners at their peril: And in the ſame town they fhall 
« allow to them houſes to keep ſuch priſoners at their own 
« coſts and charges ; and there they thall keep them in pri- 
& ſon, and ſhall not ſuffer them to go wandering abroad, 
« neither by bail nor without bail. And if any ſuch pri- 
e ſoner be fund wandering out of priſon by bail or with- 
« out bail, and that be found at the king's ſuit, or at the 
« ſuit of the party, the marſhals which ſhall be found there- 
« of guiity ſhall have half a year's impriſonment, and 
« be ranſomed at the king's will; and the juſtices ſhall 
thereof make inquiry when they ſee time; and as to the 
« marſhals, it ſhall be done within the verge that which rea- 
“ fon will. And in caſe that the marſhals ſuffer by their 
e aſſent ſuch priſoners to eſcape, they ſhall be at the law, 
as before the time of the ſtatute they had been. And the 
King intendeth not by this ſtatute to loſe the eſcape,where 
& he ought to have the ſame,” | 


Set. 35. Alſo it is enacted by 19. Hen. 7. c. 10.“ That 


„ every theriff have the cuſtody of the king's common gaols, 


203 


Vide 5. Anne 
9. —The 


during the time of his office, except all gaols whereof any penalties for 
&« perſon or perſons have the keeping of eſtate of inheritance: eſeapes in- 
* And that all letters patents made for term of life, or flicted by the 


« years, of the keeping of the ſaid gaols, &c. ſhall be an- 
“ nulled and void.“ 


ſubſequent 
part of this 
ſtatute, which 
were recited 


in the former edition of this work, have been expired above 200 years. Vide Ruff. 


head's Statutes, and 1. Burn's Juſtice 503. 
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Summary 112. 


(a) Sce c. 12. 
Summary 112. 


1. Hale 595. 


CHAPTER THE TWENTIETH 


Or ESCAPES 
SUFFERED 


By PRIVATE PERSONS. 


HAVING in the precedent chapter endeavoured to ſhew 
the nature of ESCAPES ſuffered by officers, I am now in 
the ſecond place to conſider the nature of ſuch Escapxs 


fuffered by private perſons, 


But the law being generally the ſame in relation to ſuch 
eſcapes, as in relation to thoſe tuffered by officers, I ſhall refer 
the Reader, for the general learning of this kind, to what is ſaid 
in the former chapter, concerning Eſcapes ſuffered by Officers, 


I ſhall content myſelf in this place with conſidering the 
two following particulars : 


1. Where a private perſon is to be adjudged guilty of ſuch 


an eſcape; 
2. In what manner he is to be puniſhed, 


As to THE FIRST POINT, viz. When a private perſon is 
to be adjudged guilty of an eſcape. 


Sect. 1. It ſeems to be a good general rule, that wherever 
any perſon hath another lawfully in his cuſtody, whether 
upon an arreſt made by himſelf or another, he is guilty (a) 
of an eſcape, if he ſuffer him to go at large, before he hath 
diſcharged himſelf of him by delivering him over to ſome 
other who by law ought to have the cuſtody of him. 


Sect. 2. And therefore, if a private perſon arreſt another 
for ſuſpicion of felony, and deliver him into the cuſtody of 


(5) Sum. 112. another private perſon, who receives him, and ſuffers him to 


44. Aſſize 12. 
B. Eſcape 31. 
43. Ed. 3. 36. 
F. Cor. 454. 
J. Kſcape Zo. 


go at large, it is ſaid, (5) that both of them are guilty of 
an eſcape ; the firſt, becauſe he thould not have parted with 
him till he had delivered him into the hands of a publick 
officer; the latter, becauſe, having charged himſelf with the 
cuſtody of a priſoner, he ought, at his peril, to have taken 
care of him. 


Fell. 
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Sect. 3. But if a private perſon having made ſuch an ar- 
reſt, have delivered over his priſoner to the proper officer, 
as the ſheriff, (a) or his bailiff, (5) or a conſtable e), from (a) F. Cor. 
whoſe cuſtody the priſoner eſcapes, the party who made the 


345. 

arreſt is not chargeable with it. | (6) OO 
28. 337. 

S. P. C. 34. (c) Sum. 112. 1. Hale 594, 595. 


Sect. 4 But if no officer will receive ſuch priſoner into 
his cuſtody, it ſeems (4) to be the ſafeſt way to deliver him (4) 10. H. 7. 
into the cuſtody of the townſhip w here the perſon who ar- F. Eſcape 8. 
reſted ham lives, or perhaps of that where the arreſt was 
made, which ſhall be bound to keep him till the next gaol- 
delivery; but if ſuch townſhip refuſe alſo to receive him, I 
do not fee how the perſon who made that arreſt can diſ- 
charge himſelf of him before the next gaol-delivery, unleſs 
he can in the mean time procure him to be bailcd. 


Sect. 5. Neither can ſuch private perſon excuſe himſelf summary 114. 
of the eſcape of ſuch a priſoner, by alledging that he de- F. Cor. 345. 
livered him over to a ſheriff or other officer, without 
ſhewing to whom, in particular, by name, he fo delivered 
_ that the court may certainly know who is anſwerable 
or him. 


As to THE SFCOND POINT, viz. In what manner a pri- 
vate perſon is puni/hable for ſuch an eſcape. 


dect. 6. I ſhall take it for granted that if it were volun- 8 
tary, he is puniſhable in the ſame manner as an officer, for 288 7 ax 
which I ſhall refer the Reader to the former chapter; and if 25. AF. 62. 
it were negligent, he is puniſhable by fine and impriſonment, Vide De Teſ- 


at the diſcretion of the court. fier's Caſe, 
Black. 268. 
who was fined sol. for effefting the eſcape of French priſoners. 
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3. Hale 606. 


2 Inſt. 589. 


SP. enen. 


and the caics 


cited c. 16; 1. 


1. & 4. 


(a) See c. 18. 
. .;, 31. 


Sum. 116. 


Keilwood 78. 


B. Eſcape, 52. 


CHAPTER THE TWENTY-FIRST:.: 


or 
RES CO Us. 


THE offence of a ſtranger in forcibly freeing another from 

an arreſt, comes under the notion of RESCOUs, which 
in moſt in ſtances is of the ſame nature with the offence of 
breaking priſon, which hath been already conſidered in the 
eighteenth chapter. 


It ſeems, therefore, ſufficient for the declaration of the na- 
tare of this crime, to ſhew, 


1. In what caſes the offence of Rescovs agrees with the 
offence of breaking priſon ; | 


2. In what it differs; 


3. What proviſions the Legiſlature has made upon this 
ſubject. 


1. This offence agrees with that of breaking priſon in the 
following particulars. | | 


Se. 1. FIRST. Whatever is ſuch a priſon that the 
party himſelf was, by the common law, guilty of felony by 
breaking from it, in cvery ſuch caſe a ſtranger was guilty of 
as high a crime at leaſt, in reſcuing him from it. 


Sc. 2. SECONDLY, Wherever (a) the impriſonment is 
ſo far groundleſs, or irregular, or for ſuch a cauſe, or the 
breaking of it is occaſioned by ſuch a neceſſity, &c. that 
the party himſelf breaking the priſon is, either by the com- 
mon law, or by the ſtatute de frangentibus priſonam, ſaved 
from the penalty of a capital offender, a ſtranger who reſcues 
bin from ſuch an imprifonment, is in like manner alſo ex- 
cuſed; et fic e converſo. 


Set, 3. THIRDLY, As the party himſelf ſeems not to 
be guilty of telony by breaking the priſon unleſs he go out 
of it, ſo neither is a ſtranger unleſs the priſoner actually go 
out of the priſon. | 


Sen. 
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Se. 4. FourTHLY, As the ſheriff's return, that a F. Endit. 30, 


. f : > 1. H. 7. 6. 
riſoner hath broken the priſon, is not a ſufficient ground BAL 2120. 
Þ arraign him for ſuch offence, unleſs he be indicted . 
for it, ſo neither is his return of a reſcous a good ground 
for the arraignment of the reſcuer, unleſs he be indicted. 


Seck. 5, FiFTHLY, As an indictment of breaking priſon, Vide ſup. c. 18. 


and alſo an indictment of eſcape, muſt ſpecially ſet forth ſ. 20. & c. 19. 


the nature and cauſe of the impriſonment, and the ſpecial h 
circumſtances of the fact in queſtion, ſo alſo muſt an in- 
dictment of reſcous. 


14. 
yer 164. 


Se. 6. SIXTHLY, As thoſe who break priſon are ſtill Vide ſup. e. 
puniſhable, as for a high miſpriſion, by fine and impriſon- pad 
ment, in thoſe caſes wherein they are ſaved from judgment 
of death, by the ſtatute de Hangentibus priſonam, ſo alſo are 
thoſe who reſcue ſuch prifoners in the like cafes in the ſame 
manner puniſhable, 


II. The offence of REscous differs from that of 5reating 
priſon in the following particulars. 


Sec. 7. FirsT, Whereas a perſon committed for high Vide ſup. cs 
treaſon, who breaks the priſon and eſcapes, is guilty of felo- 8. 1. 17. 
ny only, unleſs he lets others alſo eſcape whom he knows ** 
to be committed for high treaſon, in which caſe he is guilty 
of high treaſon, not in reſpect of his own breaking of 
the priſon, but of the reſcous of the others; a ſtranger 
(a) who reſcues a perſon committed for and guilty of high (a) S. P. C. 
treaſon, knowing him to be fo committed, is in all = 3 
guilty of high treaſon ; and by ſome (5) he is in like 22 =P 
manner guilty whether he knew that the priſoners were x. Jones 46. 
committed for high treaſon or not. But this opinion is not 1. H. 6. 5. 
3 by the authority of the caſe (c) on which it ſeems to F: O 


B. Treal, 17. 
grounded. {6) C. Car, 


583. 
(c) 1. H. 6. 5. 


Set. 8. SECONDLY, Whereas a priſoner who breaks 
the priſon may be arraigned (4) for ſuch offence before he (4) Sup. c. 18 
is arraigned of the crime for which he was impriſoned, he f. 15. hs: 
who reſcues one impriſoned for felony cannot, according 
to the better (e) opinion, be arraigned for ſuch offence as (e) Vide ſup. 
for a feloay, until the principal offender be firſt attainted ; C. 19. 
but if the perſon reſcued were impriſoned for high treaſon, Summary 116. 
the reſcuer may immediately be arraigned, for that in hi As — 
treaſon all are alſo it ſeems, that he ma trary. "I 


immediately proceeded againſt for a miſpriſion only, if the 


III. The 


king pleaſe. 


| 
4 
$44 


' 
T3 
l 

| 

is 

„ 
"8 
. 
"Is 
[ 
| 
: 
1 
1 
11 
[3 
+4123 
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+ III. The Legiſlature hath made proviſions upon this 
ſubject in the follow ing inſtances, 


1. In aſſiſting the reſcue of a priſoner convicted of 
treaſon or felony. 


2. In aſſiſting the reſcue of a priſoner committed for 
petty larceny. 


\ . . — . os 
„ | 3. In conveying inſtruments into any priſon to facilitate 
1 | _ eſcapes of priſoners committed for tieaſon or felony. | 
. 133 a 
F 4. In delivering inſtruments of eſcape to perſons com- 
[+ mutted tor petty laiceny. | 
I ; ; ; ; 

4 5. To aid and aſſiſt in reſcuing a felon or traitor from 
4 the cuſtody of a conſtable. f 
FR . . 
[ 6. In reſcuing a perſon ordered for tranſportation, : 
4 99 ; £ « 
! 7. In reſcuing a perſon convicted of murder. 
5 
it « 
{ 8. In reſcuing the dead body of a malefactor. 6 
+ : 

* 5 If 
| 9. In reſcuing ſmugglers. 

. ; ; 

3 10. In reſcuing offenders againſt the Black AQ. t 

1 | | n 
it 11. In reſcuing goods diſtrained for rent. : 
| Vide 1. Ann. + Sed. 9. FirsT, It is enacted by 16. Geo. 2. c. Jl: 

. ſt. 2. c. 6. and * That if any perſon ſhall by any means whatſoever 

f 5.7 _ c. 9+ & aiding or affiſting to any priſoner to attempt to make his 10 
' e c or her eſcape from any gaol, though no eicape be actually 6 
; 1 1 « made, in caſe ſuch priſoner was then attainted or convicted T 
* and 8. & 9. of treaſon, or any telony except petty larceny, or lawfully 6 
[ Will. 3. c. 27. © committed to or detained in any gaol, for treaſon or any « 
1 33 ce“ felony except petty larceny, expreſſed in the warrant of 66 
. eee commitment or detainer, every perſon fo offending hall, « 
Þ# fit of clergy, on conviction, be tranſported for ſeven years.“ 10 

5 to oppoſe the : : 7 40 

execution of proceſs, or to reſcue priſoners in any of the pretended privileged places 2 
therein mentioned. 4 


Aſſiſting the + Se. 10. SECONDLY, It is alſo enacted, © That in 
i eſcapeofapri- © caſe ſuch priſoner then was convi!cd of, committed to, or 
fl ſoncr for petit « detained in any gaol for petty laiceny, or any other crime, 


' — being treaſon or felony e-prefled in the warra''t of 


'Þ „ his or her commitment or detainci as aforeſaid, or en w 
\F 1 . - 

'N & was in gaol upou any proceſs whatſcever, for any debt, de 
\Þ | & damages, 


2. 


of 


or 


+) 
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damages, cofts, ſum or ſums of money, amounting in the 
« whole to the tum of one hundred pounds, every perſon fo 
« offending as aforeſaid, ſhall, on conviction, be deemed 
« guilty ot a miſdemeanor liable to fine and imprifonment.”? 


+ Sect. 11. THIRDLY, It is alſo further enacted by Conveying 

par. 2. © That if any perſon ſhail convey or cauſe to be eee ag 
« conveyed into any gaol or priſon any viſor or other diſ- ee eee, 
« gue, or any inſtrument or arms proper to facilitate the 3 
« eſcape of priſoners; and the fame ſhall deliver or cauſe 
« to be delivered to any priſoner in any ſuch gaol, or to 
e any other perſon there, for the uſe of any ſuch priſoner, 
« without the conſent or privity of the keeper or under- 
Keeper of any ſuch gaol or priſon; every ſuch perſon, al- 
© though no eſcape or attempt to eſcape be actually made, 
&« ſhall be deemed to have delivered ſuch viſor or other diſ- 
« guiſe, inſtrument or arms, with an intent to aid and aſſiſt 
« {uch priſoner to eſcape or attempt to eſcape ; and in caſe 
« ſuch priſoner then was attainted or convicted of treaſon 
« or any felony except petty larceny, or lawfully committed 
« to, or detained in any ſuch gaol for treaſon or any felony 
« exce;t petty larceny expreſſed in the warrant of commit- 
„ment or detainer, every perſon ſo offending ſhall, on 
« conviction, be deemed guilty of felony, and tranſported 
© for ſeven years.“ 


The indictment muſt ſtate that the inſtruments were conveyed with a den to effec- 
tuate the eſcape. O. B. But no indictment can be maintained _ this act of parlia- 
ment for contributing to the eſcape of a priſoner committed on ſuſpicion only. Walker's 
Caſc, 177g, Caſes Crown Lawgz. and the King v. Greeniff, at Maidſtone, Lent Aſſizes 178 5. 
Caſes Crown Law, 292. Vide alſo the cate of William Gibbons, Caſes Crown Law, 
93. NOUS. 


Sec. 12. FourRTHLY, And it is further enacted, But if detain» 

« That in caſe the priſoner to whom, and for whoſe uſe ed for po 
& {ſuch viſor or diſguiſe, inſtrument or arms ſhall be fo — i 
delivered, then was convicted, committed or detained for 
+ petty larceny, or any other crime not being treaſon or 
% felony expreſſed in the warrant of commitment or de- 
* tainer, or upon any proceſs whatſoever, for any debt, 
damages, coſts, ſum or ſums of money, amounting in 
the whole to the ſum of one hundred pounds, every 
&« ſuch perſon ſo offending ſhall, on conviction, be deemed 
* guilty of a miſdemeanor, and liable to fine and impriſon- 
„ ment.” 


+ Seft, 13. FIFTHLY, And it is alſo enacted by par. 3. Vide 6. Geo. 
& That if any perſon ſhall aid or aſſiſt any priſoner to at- 1. Cc. 23. . 5. 
« tempt to make his or her eſcape from the cuſtody of any and 24. Geo. 


3. c. 56. 
where to aſſiſt felons convict to make their eſcape from the perſons to whom they are 


delivered to be tranſported, is felony without clergy, And vide 3. Peere Will. 439. 
© conſtable, 
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from trani- 


portation, 


felony. 


Limitation. 


Reſcuing a 
convict for 


Reſcuing the 
dead body of a 
malefactor, 
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Or KFESCOUS. Bk, 2, 


* conſtable, headhorough, tvthingman, or other officer or 
« perſon who thall then have the lawful charge of ſuch 
„ prifoner in order to carry him or her to gaol, by virtue 
of a warrant of commitment for treaſon or any felony 
& (except petty larceny) expreſſed in ſuch warrant ; or if 
& any perſon ſhall be aiding or afhiting to any felon to 
attempt to make his efcape from on board any boat, ſhip, 
or veilel, carrying felons for tranſportation, or from the 
contractor for the tranſportation of ſuch telons, his affigns 
or agents, or any other perſon to whom tuch telon ſhall 
% have been lawtully delivered in order for traniportation, 
then every perſon ſo offending, on conviction, {hall be 
** guilty of felony, and tranſported for ſeven years.” 


+ Sef. 14. SIXTHLY, And it is further enacted, & That 
„if any perſon who ſhall be ordered for tranſportation in 
„ purſuance of this act, ſhall return or be found at large, 
% without ſome lawful cauſe, before the expiration of the 
5 term, he ſhall be liable to the ſame punithment, proſecu- 
tion, trial, and conviction, as other felons returning, &c, 
„ from tranſportation, &c. are liable to.” 


* 
* 


+ Sec. 15. Provided always, „ That there ſhall be no 
c proſecution for any of the ſaid offences, unleſs ſuch pro- 
ſecution be commenced within one year after ſuch offence 
„committed.“ 


+ Sec. 16. SEVENTHLY, By 25. Geo. 2. c. 37. ſ. . it i 
enacted, That if any perſon or perſons whatſoever ſhall 
e by force ſet at liberty or reſcue or attempt to reſcue, or 
e ſet at liberty, any perſon out of priſon who ſhall be com- 
&« mitted for, or found guilty of murder, or reſcue, or at- 
e tempt to reſcue any perſon convicted of murder going to 
« execution, or during execution, every perſon ſo offending 
„ ſhall be deemed guilty of felony, and fuffer death without 


„benefit of clergy.” 


+ Sc. 17. EIGHTHLY, By 25. Geo. 2. c. 39. it is enacted, 
„That if any perſon or perions whatſoever ſhall. after ſuch 
c execution had, by force reſcue, or attempt to reſcue the 
« body of ſuch offender out of the cuſtody of the ſheriff 
& or his officers, during the conveyance of ſuch body to 
« any of the places directed by the act; or ſhall by force 
« reicue, or attempt to reſcue {uch body from the company 
ec of ſurgeons, or their officers or ſervants, or from the 
* houſe of any furgeon where the ſame ſhall have been de- 
< poſited in purſuance of this act; every perſon ſo offending 
« ſhall be tranſported for ſeven years, and ſhall be ſubject 


to the like puniſhment, &c. in caſe of returning, as 11 
| aj 


Or RESCOUS. 


Ch, 21. 


« law other felons returning from tranſportation are ſub- 
* je & t 9. : 


+ Seft. 18. NI & THIY, By 11, Geo. 2. C. 26. „If any 
« perſons, to the number of five or more, ſhall in a tumul 
« tuous and riotous manner afſemble themſelves to reſcue 
« any offen der againſt 9. Geo. 2. c. 23. or to aſſault, 
« heat, or wound any perſon or perſons who ſhall have 
„given, or be about . give, any information or evidence 
« againſt, or ſhall have diſcovered or given evidence againſt, 
« gr be about to diſcover or give evidence againſt, ſcize or 
« bring to juſtice any perſon or perſons offending againſt 
« the ſaid act, they, their aiders and abettors, ſhall be guilty 


27 


By 2, Will. & 
M. ſeſſ. 1. c. 
.. 4. per- 
* ky of 
any pound 
breach, or the 
reſcous of any 
goods or chat- 
tels diſt rained 
for rent, or of 
the owner of 
any goods ſo 


« of felony, and the court on conviction ſhall have power diſtrained, 


to tranſport them for ſeven years.“ 


&c. &c. Vide Raym. 19. 342. C. C. C. 


+ ect. 19. TENTHLY, By 9. Geo, 1. c. 22. commonl 
called The Black Act, If any perſon or perſons ſhall forci- 
« bly reſcue any perſon being lawfully in cuſtody of any 
« officer or other perſon, for any of the offences mentioned 
« in the act, or if any perſon or perſons ſhall by gift, or 
„ promiſe of money, or other reward, procure any of his 
« majeſty's ſubjects to join him or them in any ſuch unlaw- 
ful act, every perſon ſo offending ſhall ſuffer death with- 
« out benefit of clergy.” | 


+ Sec. 20. ELEVENTHLY, By 2. Will. and Mary, ſeſſ. 1. 
c. 5. Upon any pound breach or reſcous of goods and chat- 
“tels diſtrained for rent, the perſon or perſons grieved 
„ thereby ſhall, in a ſpecial Boon on the caſe, for the 
* wrong thereby ſuſtained, recover his or their treble 
« {1) damages and coſts of ſuit, againſt the offender or of- 
« fenders in any ſuch reſcous or pound breach, any or ei- 
ther of them, or againſt the owners of the goods diſtrain- 
ech in caſe the ſame be afterwards found to have come to 
* his uſe or poſſeſſion”? 


Salkeld 205. for when a ſtatute increaſes damages where they were giv 
plaintiff ſhall have increaſed coſts alſo as parcel of the damages. 
$74 Andr. 377. 


ſhall pay tre- 


ble damages, 


120. and 461. 


Reſcuing an 
offender on 


the Black Ace 


(1) The word 
treble refers 
to both coſts 
and damages. 
Ld. Ray m. 19. 
Skinn . 5 55. 
Carth. 321. 


en before, the 
2. Inſt. 289. Str. 50. 
But to intitle a plaintiff to recover, he muſt ſhew he has complied 


with the directions of the ſtatute, and conclude contra formam flatuli. Ld. Raym. 342. 
For the form of an indictment where this offence is accompanied with an aſſault, vide 


Cro, Cir. Com. 117. $24. 
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See 2. Seſ. 
Caſ. 176. 
1. Wilſ. zoo. 


F. Corody 4. 


Forcontempts 
in Chancery 
vide 2. Com. 


Dig. 39. to 42. 


Raſtal 268. 
1. Bar. K. B. 


110. 
Raymond i376. 
C. Car. 146. 
1. Roll 515. 
1. Bar. K. B. 
353. 


Salkeld 84. 
8. Mod. 123. 
Black. 892. 


Bk. 2. 


CHAPTER THE TWENTY-SECOND. 
Or ATTACHMENT. 


PAVING ſhewn in what manner offenders may be ap- 

prehended without proceſs from a court of record, I 
am now to ſhew in what manner they may be brought into 
court by {ach-proceſs. | 


Or rRocxss from a court of record there are two ſorts. 


1. Such as may be awarded by the diſcretion of the juſ- 
tices upon a bare ſuggeſtion, or their own knowledge, with- 
out any Appeal, Indifment, or Information. 


2. Such as can be awarded only upon ſuch accuſations. 


THE F1RST is generally called Ax ATTACHMENT, and 
is properly grantable in caſes of contempts, againſt which 
for the moſt part all courts of record generally, but more 
eſpecially thoſe of WEsSTMINSTER-HALL, and above all the 
court of king's bench, may proceed in a ſummary manner 
according to thcir diſcretion, 


Se. 1. If the contempt happen to be done by a perſon 
preſent in the court, and it appear either from the confeſhon 
of the party on his examination upon oath, or by the view 
or immediate obſervation of the judges themſelves, the court 
may immediately record the crime, and commit the offender, 
and alſo inflict ſuch farther puniſhment as ſhall ſcem proper. 


And if ſuch offences be done by a perſon not preſent in 
court, and be complained of by affidavit, the court will ei- 
ther make a rule on the party to attend at a certain day, in 
order to anſwer the matter of the complaint againſt him, or 
elſe will make a rule upon him to ſhew cauſe why AN AT- 
TACHMENT ſhould not be granted againſt him; or elle, if 
the offence be of a very exorbitant nature, as for words of 
contempt of the court itſelf, will grant AN ATTACHMENT 
on the firſt complaint, without any ſuch rule to ſhew cauſe. 


And the party who is ordered to attend the court in purſu- 


2. Stra. 1068, ance of ſuch rule, ought regularly to appear in proper per- 


3. Term Rep. 
351. 403. 


ſon, and not by attorney; as alſo muſt every one againſt 
whom AN ATTACHMENT 1s granted. 


But the court will in no caſe iſſue an attachment againſt a 
party at the ſuit of another where the afidavits on which the 


motion is founded are {worn before the agent ofthe procure 
| An 
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And if the offence be of an heinous nature, and the per- 3-H. 7.6. 
fon attending the court upon ſuch a rule to anſwer it, or *** Ed. 4. 33, 
appearing upon an attachment, be apparently guilty, the 3# 

Court will generally commit him immediately, 1n order to 

anſwer inter rogatories, to be exhibited againſt him in relation 

to ſuch conteinpt. But if there be any favourable circum- 

ſtances to extenuate or excule the offence, or if it appear 6. Modern 93. 

doubtful whether the party be guilty of it or not, the Court 

will generally in their diſcretion ſuffer the party, having 

firſt given notice of his intention to the proſecutor, to enter 

into a recognizance to anſwer ſuch interrogatories; and if 

no ſuch interrogatories be exhibited within four days after See Rex v. 

ſuch recognizance, will diſcharge the recognizance upon Horſley, 

motion ; yet if the uw do not make ſuch motion, and the - a Rep. 

interrogatories be exhibited after the four days, the Court 3*** 

will compel him to anſwer them. . 
* 

But in all the caſes abovementioned, if the party fully The Queen 
purge himſelf upon oath, in his anſwer to ſuch interroga- and Barber, 
tories of the whole matter charged upon him, the Court will Mich. 2. 
diſcharge him of the contempt, and leave the proſecutor to g. Modern 1 
proceed againſt him for the perjury, if he thinks fit: But 2. Jones 17 8 
if the party confeſs part of the contempts in his anſwer to Douglas 498, 
ſuch interrogatories, and deny others, the Court will not 23 
diſcharge him from tlie contempts ſo denied, but will pro- 7. Mod. 14. 
ceed farther to examine the truth of them, and will inflict 3 1. : 
ſuch puniſhment as from the whole ſhall appear reaſonable : Comb. 63. 
Neither will the Court diſcharge the party upon a ſhifting or 
evaſive anſwer to any material part of the charge agaiaſt 
him, but will puniſh him in the ſame manner as if he had 
confeſſed it (a). 


(a) Tur object of an attachment is to bring the party perſonally before the Court. 
On appearance he is permitted to enter into a recognizance with two ſureti-s, in ſuch 
ſum as the Court ſhall direct, to appear and make anſwer, upon oath, to ſuch interro- 
gatorics as ſhall be exhibited War; him. Barnard K. B. 58. After the interrogato- 
ries are filed, and not before, the party may confeſs the contempt, unleſs in the caſe 
of a reſcue, or for contempt in the face of the Court, 1. Black. 649. and ſubmir to 
the merey of the Court, 1. Black. 6. Otherwiſe examinations are taken thereon, and 
referred to the maſter of the crown-office to make his report. B. R. H. 23. But the 
party is not obliged to anſwer any interrogatories tending to convict him of any other 
offence, Strange 444. or which may ſubjett him to a penalty, B. R. H. 239. Upon 
theſe examinations the maſter is to make his report, and the party is then, and not 
before, either acquitted of the charge, or adjudged in contempt, B. R. H. 23. andin 
the latter caſe, is either immediately ſentenced or committed to the marſhal, unleſs 
the Court wave giving judgment, and order the recognizance to be diſcharged, 3. Burr. 
12:6. or the Attorney-General conſent that he may continue upon the recognizance to 
appear, under a rule of court, at ſome future time, 2. Burrow 797. 4. Burr. 2 105. 

he maſter's report cannot be moved for the laſt day of Term, unleſs upon extraordi- 
nary caſes, without permiſſion of the Court, 1. Black. 311. ſuch as in attachments for 
non- pay ment of coſts, or not returning a writ, 1. Burrow 661. Nor will the Court 
grant a day-rule to one committed for a contempt, 1. Barnard K. B. 167, 

Note. Motions and affidayits for attachments in civil ſuits are proceedings on the 
evil fide of the court of king's bench until the ATTACHMENT iſſue, and are to be in- 
titled with the names of the parties; but as ſoon as the attachments iſſue the procced- 
ings are on the crown /ide, and from that time the King is to be named as the proſecu- 
tor. 3. Term Rep. 253. | | 
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Dyer 218. 


Or ATTACHMENT. Bk, 2 


But for the better underſtanding in what caſes the court 
may proceed in the manner abovementioned againſt ſych 


offenders, I ſhall endeavour to ſhew, 


I. Where it may fo proceed againſt the miniſters of the 
court. | 


II. Where againſt others. 
As to THE FIRST of theſe points J ſhall conſider, 


1. Where it may ſo proceed againſt ſheriifs, bailiffs of 


- 


franchiſes, and ſheriffs bailifts. 
2. Where againſt attornies, and ethers acting as ſuch, 
3. Where againſt other officers. 
5 Where againſt jurors. 
As to the ſirſt of theſe particulars I ſhall endeayour to they, 


1. Where the Court may ſo r N againſt ſheriffs, bai- 
liffs of franchiſes, and ſheriffs bailiffs, for not executing a 
Writ, . 


2, Where ſor doing it oppreſſively. 
3. Where for not doing it effect ually. 


4. Where for making a falſe return. 


As to the firſt particular, viz. In what cates the court ma 
proceed in the mannerabovementioned againſt ſheriffs, bailiffs 
of franchiles, and ſheriffs bailiffs, for not executing a writ, 


Seel. 2. It ſeems clear from the general reaſon of the 
law, which gives all courts of record a kind of difcretionary 
power over all abuſes by their own officers, in the adm- 
niſtration or execution of juſtice, which bring a diſgrace on 
the Court themlelves, as not taking ſufficient care topre- 
vent them, that wherever it ſhall appear, that any ſuch ot- 
ficers have been guilty of any corrupt practice in not ſerr- 
ing any writ—as where they refuſe to do it, unleſs paid an 
unreaſonable gratuity from the plaintiff—or receive a bribe 


from the defendant—or give him notice to remove his per- 


ſon or effects, in order to prevent the ſervice of any wnth 
the Court, which awarded it, may puniſh ſuch offences in 


ſuch manner as ſhall ſeem proper by ATTACHMENT, &c. - 
| we 


rr re . SCH VOTe * 
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rt well as the court of king's bench, which has a general ſu- 
ch perintendency over all erimes whatſoever (as the STAR- 
CHAMBER (a) had alſo formerly), but commonly leaves (a) Noy tot, 
offences of this kind, 1n relation to cauſes in other courts, 
he to be puniſhed by ſuch courts to which they more imme- 
diately belong ( b). But if there neither appear to have been (3) 2. Bar. K. 
any palpable corruption in the caſe, nor particular obſtinacy, B. 277. 
as by diſobeying a ſpecial rule of the court, in relation to 5 Vent, 11. 
the ſervice of ſuch writ, nor other extraordinary circum- fcb. rg 57. 
ſtances of wilful negligence, the judgment whereof is to be Laſciyv Wel- 
left to the diſcretion of the Court, it ſeems not to be uſual to ton. Sce F. 
oi grant AN ATTACHMENT in ſuch caſes, but to leave the Proceſs, 13. 
party to his ordinary remedy againſt the officer; which he 4. 
may have either by ſerving him with rules to return the 
writ, &c. or by ſuing him for the damage ſuſtained by his 
negligence, in an action of eſcape, or on the caſe, or b 
taking out an a/ias (c) and pluries, which if the ſheriff do not (c)F.N.B.z8. 
execute, AN ATTACHMENT, directed to the coroners, goes 47. 265. 
againſt him of courſe, unleſs he give a good excuſe for his Finch 232. 


not having done it. + And if the coroners do not execute 224 63. 
18 the writ, the Court will, in the firſt inſtance, grant an at- 123 
tachment againſt them directed to elixors (d). 7a. Bl. Rep. 
als | 511. 1118. 
8 2 As to the ſecond particular, viz. Where the Court may pro- 


ceed in the manner abovementioned, againſt a ſheriff, or bai- 
liff, & c. for an oppreflive practice in the execution ofa writ. 


$2. 3. It is every day's practice to grant attachments for 
miſdemeanors of this kind, as for uſing needleſs force, vio- 
lence, and terror, in making an arreſt; or by breaking open 
doors where by law it is not juſtifiable, and there is no plau- 
fible excuſe for doing it; or treating the perſons arreſted 11. H. 6. 42, 
baſely and inhumanly ; or keeping them in cuſtody till they 43: 
conſent to pay money for their deliverance ; or making an 
arreſt without due authority, as by force of a blank (e) war- ge) Noy 101. 
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the rant, filled up with the name of a ſpecial bailiff by the party Moor 770. ö 
b bimſelf, or bailiff, without the privity or ſubſequent agree- 2. R· Abr. 278. | 
wh ment of the ſheriff, 
* Yet I have ſometimes known attachments of this kind 
; denied, in reſpect of the common ule of the practice, which i 

of a l ; ; 1 
os by experience hath been found to be almoſt neceſſary in i 
77 ſome caſes to prevent the defendant's having notice of the | 

| mtended arreſt ; and therefore, if it ſhall appear to the 
ribe 

per⸗ Court, that there was any ſuch reaſonable cauſe for ſuch a 
writ, proceeding, it will be a great inducement to excuſe, if not 


+ i "holly to diſpenſe with it, 
. 28 
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As to the third particular, viz. Where the Court may 
proceed in the manner abovementioned againſt a ſheriff, 
or bailiff, &c. for not executing a writ effectually. 


2. Burr. 757. Set. 4. It ſeems clear, that where any ſuch officer is 
2 guilty of any corrupt practice in depriving the party who 
330. lues out a writ of that benefit and advantage which he ought 
() F Proceſo, to have from the execution of it, he is liable to be puniſhed 
13. 32. in the manner abovementioned; as if he levy the debt by 
eee virtue of an execution, and keep the money in his own 
2 „ hands, and embezzle it: But unleſs there appear ſome groſs 
21,24; and palpable corruption in a ſheriff neglecting to return a 
670. pl. 2. writ which hath been executed by him, or to bring in the 
36. H. 6. 1. body, or the money, &c. according to his return, the Court will 
. hardly grant an attachment againſt him immediately, but 
F. Return de will rather proceed againſt him by rules to return the writ, 
Vicont. 33. Ke. and if he do not obey them, will increaſe the amerce. 
3. H. 2. 11. ments upon him till he do, or perhaps grant an attachment 
n 4 5 we for the contempt: And (a) if the ſheriff return, that he 
Me. 3 2 * ſent the proceſs to the bailiff of a liberty, who hath given 
122, 132.135, him no anſwer, a nen onittas ſhall be awarded to the ſheriff: 
223, And if he return, that he ſent the proce1s to ſuch bailiff, 
Execution tor. who hath returned a cepi corpus, or ſuch like matter, and 
Return de Vi- the bailiff bring not in the body or money, &c. at the day, 
33. by the better (5) opinion the bailiff hall be amerced, anda 
27. Ed. 3.77. writ (c) ſhall iſſue to the ſheriff, to diſtrain the bailiff to 


Raſtal 199. bring in the body, &c. 

Capias, pl. 20. 

B. Proceſs, 2 5. 48. 113 11;3. B. Return 96. 99. 5. Ed. 4. 14. 11. H. 4. 43. 38. E. 3. i. 

39. Ed. 3. 3. 8. H. 5. 2. | 
As to the fourth particular, viz. Where the Court ma 
proceed in the manner abovementioned againſt a ſheriff, 
&c. for making a falle return to a writ. 


f Se, 5. There ſeems (4) to be no doubt, but that where- 
764/ F. Proceſs . . 4 h 
z. ever any ſach officer endeavours to impoſe upon a court, by 
B. Surmiſe 19. Making a return to a writ of a matter known by him to be 
Return de  falle, he is, in ſtrictneſs, liable to be puniſhed in this man- 
Brief, 190. ner, for his contempt. Vet it ſeems, that the Court will not 
Rafal Habeas eaſily be prevailed on to proceed in this manner for a bare 
Corpus, 7. ca uy Prevatic p ine a 
falſe return, but will rather leave the party injured by it to 
his remedy by an action on the caſe, unleſs there be ſome 
extraordinary circumſtances of hardſhip or oppreſſion ; a 
Ce). H. 6. where (c) an officer who had arreſted one on a capias, It 
42, 43. turned, that he had taken him, but that the party was ſo 
Sayer 121. ſick, that he could not bring in his body at the day for feat 
of endangering his life, where in truth the party had been 
all the while in good health, and was only detained under 
ſuch pretence, in order to extort money from him, &c. 


Rex v. Sheriff + And where a ſheriff has been guilty of a contempt in 
of Middleſex, the courſe of a civil ſuit, and the defendant afterwards dies, 
| 3 Rep. an attachment may ſtill iſſue againſt the ſheriffs for the prior 

aa contempt. As 
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As to THE SECOND POINT, viz. In what cafes the Court 
may proceed in the manner abovementioned, againft attor- 
nies, and others acting as ſuch ; 1 ſhall endeavour to ſhew, 


1. Where it may ſo proceed againſt them, for appearing 
for a perſon without ſufficient authority. 


2. Where for injuſtice to their clients. 


3. Where for other contempts to the court, or diſhoneſt 
practice. . 


As to the firſt of theſe particulars, v/z. Where the Court Vide Str. 492. 
may proceed, in the manner abovementioned, againſt Ar- 
roORNIEs and others aging as fuch, for appearing for any 
perſon without ſufficient authority, | 


SA. 6. There is no doubt (a) but that it may fo pro- (a)38.Ed.z.3 
ceed againſt them, for taxing upon them to proſecute or de- 31. Ed. 3. 1. 
fend a ſuit for another, without any manner of directions 3 * 
from him. Alſo if they have in truth a warrant from the e 

arty, but do not cauſe it to be recorded before judgment, 

it ſeems, (5) that they are in ſtrictneſs liable to an attach- (2) Raſtal 96. 
ment, for that the Court takes no judicial notice of any ſuch 

warrant not of record; yet (c) if in ſuci caſe it appear, up- (c) F. Judg. 
on examination, that the warrant of attorney happened not 96. 

to be recorded through the negligence of the officer, or RN 
ſome ſuch like accident, attended with no corrupt practice — Fa. 9 
in the attorney, it ſeems, that the Court would never caſily 16. Ed. 4. 5, 
be prevailed on to proceed in this manner againſt the at- Raftal 382. 
torney; and much leſs at this day, ſince he is liable by urrow 652. 
ſtatute (4) to a certain pecuniary forfeiture for every offence (4) Vide infra 
of this kind. | ſect. 9. 


Seck. 7. For it is enacted by 32. Hen 8. c. 30. made 6,1. En. 
perpetual by 2. Edw. 6. c. 32. and by 18. Eliz. c. 14. and 152. 
4 X 5. Ann. c. 16. That the plaintiff's attorney ſhall file 
* his warrant the ſame Term he declares, and the defendant's 
attorney the ſame Term he appears; on pain of forfeiting 
ten pounds, and alſo ſuffering ſuch impriſonment, as by 
the diſcretion of the juſtices of the court where any ſuch 
default ſhall fortune to be, ſhall be thought convenient.“ 


Sed. 8. And it ſeems, that fince theſe ſtatutes, it hath Vide Dyer 


not been uſual to grant attachments in theſe cafes, without 130. 
ſome apparent circumſtances of fraud, or other corruption, Raſtal 39. 


without having been admitted and ſworn 4! "uo!1, for thete 
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are liable to an attachment for every appearance, whether 
their warrant were record d or not. 


+ And it is enacted, by 2. Geo. 2. c 23. 22. Geo, 2. 
c. 45. perpetuated by 30. Geo. 2. c. 19. That whoever 
fſhall in his own name, or in the name of another, act as 
„Jan attorney or ſolicitor for reward, without being ad- 
*« mitted and enrolled, ſhall forfeit zol. to whoever ſhall 
*« proſecute, and be diſabled from acting in either of thoſe 
capacities. And whoever, being admitted and enrolled, 
„ jhall lend his name to any other not being admitted and 
«« enrollea, ſhall be incapable to act, and his admittance, 
« &c, rendered null and void.” 


As to theſccond particular, viz. Where the Court may 
proceed in manner abovementioned againſt attornies, and 
others acting as ſuch, for injuſtice to their clients. 


Raſtal 93. Set. 10. It is every day's practice to move for it againſt 
3-Acxia> 568. them, for baſe and unfair dealing towards their clients in 
our K. B. the way of buſineſs, as for protracting ſuits by little ſhifts 
Savil 31. and devices, and putting the paities to unneceſſary expences 
See 4. H. 4.c, in order to raiſe their bills; or demanding fees for bulineſ 
18, which never was done; or for retuſing to deliver up to their 
* 1.6, 7, clients writings with which they had been intruſted in the 
8 BY way of buſineſs; or money which has been recovered and re- 
ceived hy them to their clients uſe, and for other ſuch-like 

groſs and palpable abuſes : But the Court will ſeldom grant 

an attachment tor the detainer of ſuch writings or money, 

Salkeld 87. without firſt making a rule on the attorney, to deliver them 
Str. 547- 621+ to the party. Alſo it will juſtiſy an attorney's detaining 


8. Mod. 339. D . ; - $0468 
eee ſuch writings or money for his ſecurity till he be paid all his 


241. 395. Juſt fees. Nor will it ever interpoſe in this manner as to 

2, Bar. K. B. any writings or money reccived by an attorney on any 

34.203. other account, except only in his way of buſineſs as an at- 
torney, but will leave the party to his ordinary remedy by 
action. | | 


It is a contempt of court in an attorney to uſe reproachful words on delivering a de- 
e aration in ejectment. Strange 576. Or to athgn the death of a plaintifl in eject- 
ment for error. Strange 899. Or to bring a fictitions attion. L. Hard. Ca. 237 
8. Mod. 109. Or to {ome proceſs on a perſon attending his buſineſs in the court, 
Andr. 276. Strange 1094. Or to arreſt one attenchug arbitrators under @ rule of 
court. Black, 1110. Or to refuſe anſwering queſtions by the Court. Strange 1197, 
Wilſ. 30, Or to undertake ta appear and then not appeariny. L. H. Cafes 131, Vide 
Com. Dig. Tit. Attorney, b. 23. 15. Or to refuſe to prove the execution of a dect 
to which he is a ſubſcribing witneſs. Cowper 3844. Or to let an argument go on, I 
orderto obtain the opinion of the Court after the parties have privately azrecd. Strange 
420. Or to alter the name in a theriT*s warrant. 1. Black. 2. Or for ſigning 3 
Counſel's name to 2 bill in equity without his conſent, Fawcet v. Garford, Trinit,, 
29.Geo.z, And if he has neglected to attend the Court after order fo to do, he ſhall 
immediately committed and anſwer interrogatorics in vincu is. 2. Bar, K. B. 21% 
And for any ill practice attended with fraud and corruption, the Court will order the 
party to be ſtruck of rhe roll. Freem. 94. Black. ggr. But this does not create 3 
perpetual eilabiliry, for he may be again reſtored. Blackſtone 222. $0 
el. 
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As to the third particular, 4:2. Where the Court may pro- 4: Hen.4.c.23, 
cerd in the manner above-mentioned againſt attornies, and 1 74, 
. a . 4 * . 7. 
others acting as ſucli for other contempts to the Court, or 5 Mag - 


diſhoneſt practice. 5 


Sec. 11. It ſeems, that it may not only proceed in ſuch 
manner againſt them for diſobedience of its rules, after notice 
given them of ſuch rules, either expreſſy or impliedly; but 
alſo, for any ſuch ill practice as is againſt the known and 
obvious rules of juſtice and common honeſty ; as for forg- _ 
ing (a) a writ, or any other matter of record, (4) or but at- (4) C. Car. 
tempting to do it; or for taking out a capias, Cc) which has 52. 74. 
no original to warrant it; or for receiving (4) money of the Pyer 241. 
client for ſuing out an original, and alſo for the fine due 13 

; | 5 , "de (5) F. Atach. 

thereon to the king, where, in truth, no original has been 5, 
ſued out, nor any fine paid to the king; or for endea- (c) 20. H. 6. 
vouring to impoſe upon the Court; as (e) by cauſing an action 37. 
to be brought againſt one in it by colluſion, without any F. Attach. Zo 
a 2 () C. Car. 
juſt ground, in order thereby to intitle the party to the pri- On 
rilege of the Court, and afterwards, upon the examination (+) 16. Ed. 
of the matter in court, giving a falſe account of it; or (% 4 5. 
for giving directions to a ſheriff concerning what perfons 1: Burn 20. 


he ſhould return on a panel; and for other miſdemeanors of algo : 3 


the like nature. 12. Geo. 1. c. 


DP | | 29. 
B. Privilege. 43. ) Moor 882. 3. Burr. 1564. Vide 1. Black. 2 


As to THE THIRD POINT, viz. Where the Court may 
proceed in the manner abovementioned againſt other offi- . 
cers of the court. 


Sect. 12. There being ſcarce any thing of this kind to 2. Bar. K. B. 
bemet with in the books, I ſhall only obſerve, that it ſeems 254: 
clear, from the general reaſon of the law, which gives all | 3 
courts of record a kind of diſcretionary power in the govern- f. oF. del 
ment of their own officers, that any ſuch court may procced Court, 12. 
in ſuch manner againſt any ſuch officer, not only for re- Raft.329. 268. 
fuſing to execute its commands, or for executing them ir- Per 218. 
regularly, remiſly, (g) or opprettively, but alſo for all kinds () F. Treſ. 3. 
of oppreſſion or injuſtice done by them in the execution of 33. H. 6. 55. 
their offices, or by colour of them. | b. 50. 


As to THE FOURTH POINT, viz. In what caſes the 
Court may proceed in the manner aboyementioned againſt 
Jurors. 


Sect. 13. It is obſervable, that jurors may be conſidered 
either in a miniſterial capacity, vi. as perſons bound to at- 


zend the court, in order to perform the duty for which they 
& are 
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48. Ed. 3. 30. 


(a) Raft. 267, 
268. 

(54) Raſt. 267. 
30: Aff. 3. 42. 
48. Ed. z. 30. 
B. Jurors, 25, 
26. 

20. Aſſize 11. 
Cc) Raſt. 267, 
268. 

4. Ed. 4.37 
9. H. 4. 5. 
20. Aſſize 11. 
8. Co. 41. 
(4) Raft. 267. 
(e) Raſt. 267, 
363. 

(F) F. Peine, 
. 

30. Aſſize 42. 
4. H. 6. 7. 


6. H. 6. 27, 
5. Jurors, 15. 
18. 26. 
Erqueſt, 42 
(2) F. Chal. 
47. 

36. H. 6. 29. 
(b) F. Office 
de Court, 12. 
(F. Peine, 3. 
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are returned, until they ſhall be diſcharged ; or in a judiciz 
capacity, viz. as judges of the fact which is to be tried or 
inquired by them. 


And therefore, for the better underſtanding of this matter, 
I ſhall conſider, 


1. How far jvRons are puniſhable in the manner aboye. 
mentioned in their miniſterial capacity. | 


2. How far in their judicial. 


As to the firſt particular, viz. How far jurors are puniſh. 
able by attachment 1n their miniſterial capacity. 


It ſeems clear, that jurors are puniſhable in the manner 
abovementioned in their miniſterial capacity, in the fol- 
lowing inſtances. IH 


Sect. 14. FirsT, For making default. As where more 
than one of the perſons returned on a jury do appear, but 
not a fſuflicient number to take an inqueſt, and ſome 

a) of the others come within view of the court, or into 
the ſame town (/) in which the court is holden, but refuſe 
to come into the court to be {worn ; in which cafes, upon 
proof of ſuch matter, the Court (c) may, at the prayer of 
the party, order the jurors who appeared, to inquire what 
is the yearly value of ſuch deſaulters lands, and after ſuch 
inquiry made, either ſummon them to appear, on pain of 
forfeiting ſuch ſum as their lands have been found to be 
wortl: by the year, or ſome leſſer (4) ſum, or impoſe (e) a 
fine of the like ſum upon them. without any farther pro- 
ceeding. But it ſeems, (/) that ſuch juror 1hall be liable to 
loſe his iſſues only for ſuch default, and not the yearly 
value of his lands, unleſs the party pray it. But a juror 
(8) who hath actually appeared, and after makes default, is 
ſaid to be ſubject to ſuch forfeiture of the yearly value of 
his lands, whether the party pray it or not, becauſe his con- 
tempt appears to the Court by its own record; vet (+) even 
in this caſe, the Court, in Gifcretion, will ſometimes 
only impoſe a ſmall fine. Alto it is ſaid, that no juror ſhall 
be ſubject to ſuch penalty, where (i) the inqueſt could not 
be taken, if he had appeared; as where but five of the jurors 
ſummoned on an aſſize, have had a view of the land. Allo 
it ſeems (Z) that a juror who makes a default without ever 
coming into the town whercin the court is holden, is liable 
only to loſe his iſſues, or to be amerced, but not to be fined: 
And it is ſaid, that he ſhal! neither (/) be fined nor amerced, 


5. H. 4. 5. (J) 10. E. 4. 19. (/) 10. E. 4. 19. 30. Afﬀfize 17. Qu. 48. E. 3. 12: 
12. Allie 14. F. Aſſe be, : Q 


if 


PAY 


— — — — — — 


—— © — 


2 Os = — — e „ —-- 


% „% — % 4 , www R89Þ@oacs 


Ch. 22. Or ATTACHMENT. | 281 


if the defendant be effoined on the day on which the jury 

was to appear, for that his appearance in ſuch caſe would 

be to no purpoſe. And it ſeems (4) queitionable whe- (4) 1. H. . 8. 
ther a juror be amerciable for not appearing at the return _ 

of a ſicut alias venire factas, where the firſt venire was not 

ſerved. Neither doth a juror ſeem to be amerciable at. 

all, at the day of the return of the firſt venire () facias, (6) F. Aff. 


except before ju/tices errant, or of oyer and terminer, &c. 136. 466. 
| 11. Alſize 7. 
B. Amerce 68. Sce the chapter of Proceſs againſt Jurors. 


Se. 15. SECONDLY, For refuſing to be ſworn when 
they do appear. For which, as it ſeems, (c) every court of (c) 2. Inſt. 242. 
record may, of common right, impoſe ſuch a reaſonable fine 44: Ed. 3 
on any one returned on a grand or petit jury, as thall ſeem „, H. C. 12. 


convenient. 


Sect. 16. TrirDLY, For refuſing (d) to give any ver- (4% Vaugh. 
dict at all, . 


3. Bulſt. 173. 9. H. 6. 44- 


Seel. 17. FovrTHLY, For endeavouring to impoſe upon 

the Court; as where (e) a petit jury offer a verdict to the /e 29. Al. 
Court, as agreed to by their whole number, where, in . | 
truth, ſome of them have not agreed to it: Or where (f) jr 33 
they agree upon two verdicts, and ſirſt offer one of them to il ee 
the Court, and to ſtand to it, if the Court ſhall expreſs no 219. 
diſſatisfaction to it, but if tlie Court ſhall diſlike it, then to (/)Cro. Eliz. 
give the other. | 8 

; jury 
caſt lots for their verdict. 3. Keb. 805. 2+ Levinz 140. 205. 2. Jones 83, Str. 642. 


Sect. 18. FiFTHLY, For miſbehaving themſelves after 
their departure from the bar; as where they (g) do not all (g) 14. H. 7. 
keep together till they have given their verdi& ; or where 3 
any () of them carry any thing eatable with them in their (%% res 
pockets ; or eat, (i) or drink, or otherwiſe refreſh themſelves (;) 3 ED 
without leave from the Court, before they have given their Vaugh. 152. 
verdict, though they were agreed (+) on it, and were alſo all C-. Jac. 21. 


the time in the cuſtody. of the bailiff appointed to take care F. Exam. 17. 
B. Jur. 13. 


of them. oy (4) Raſt. 268. 


Dr. & St. 158. 
Is Inſt, 227. 2. Hale 296. 


Sf. 19. SIxXTHLY, For ſending (!) for, or receiving (0) Raft. 329. 


inſtructions from either of the parties concerning the mat- 1 eds 
A _ 2 - o — Ram. 17. 
ter in queſtion, and therefore (m) much more for receiving „ Int. 5 


a bribe. 2. Hale 296. 
| (m)4o. All. 43. 
Sec Book 1. c. 72. ſet. 4. 2. Hale 160, 161. 310. to 313. 5+ Ed. 3. c. 10. 34. Ed. 
+ c. 8. 38, Ed. 3. c. 12. Ld. Raym. 407. 1 | 
8 
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(a) F. Cor. 
108. 


Vaugh. TTY 


(4) F. Impriſ. 


4+» 
Loo e 89. 
-erdict 40. 

(-) 8. Aſſize 


3s 
Vaugh, 187. 
2. Jones 16,17. 


(4) 41. Aſſ. 11. 
41. Ed. 3. 31. 
Vaugh. 151. 


(e) Raym. 88, 
89. 
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As to the ſecond particular, viz. How far jurors are 
punithable in the manner abovementioned in their judicial 
capacity. 


Seck. 20. It ſeems to be the current opinion of the old 
books, that jurors are not ſubject to any proſecution for a 
falſe verdict, except by way of attaint: And there ſcem to 
be very few ancient precedents for the puniſhment either of 
a grand or petit jury, merely for giving a verdict againſt 
evidence, or the Action of the Court, either in a criminal 
or civil matter. It is ſaid (a) indeed in Fitzherbert's Abridg- 
ment of a caſe in the time of king Richard the Second, that 
the judge told the jury, upon their acquitting a common 
thief of an indiftment, that tliey ſhould be bound to their 
behaviour for their lives; but this was only the ſudden 
opinion of a judge, and it doth not appear, that the jurors 
were afterwards actually ſo bound in the purſuance of the 
faid opinion; and Fitzherbert makes a que in his Abridg- 
ment of the caſe, by what law they could be ſo bound: 
And as to thoſe three (5) other cafes in the time of king 
Edward the Third, wherein it is ſaid that a juror was com- 
mitted for refuſing to agree with the other eleven, it may be 
anſwered, that it is ſaid (c) in the firſt of thoſe cafes, & that 
& ſuch juror ſtayed his companions a day and a night, with- 
out agreeing with them, and thus, without a reaſon;“ 
from whence it 1s reaſonable to intend, that there might 
be ſome circumſtances of miſbehaviour, as an obſtinate 
perverſe reſolution, right or wrong, to find a verdi& one 
way, and not to conſult with the other jurors, nor hear 
their reaſons, &e. And in the laſt of the (4) ſaid caſes it is 
ſaid, that the juror committed by the juſtices of aſſize, tor 
e refuſing two days anda night to agree with his companions, 
% and ſaying, that he would rather die in prifon than agree 
„with them, was afterwards diſcharged by the juſtices of the 
C common bench, upon the adjournment of the afſizethither,” 
And it was part (e) of the charge againſt Empſon, who was 
indicted in the beginning of the reign of king Henry the 
Eishth, for a great complication of offences, that he hid 
committed a jury to ward, and bound them to appear before 
the king and his council, and afterwards on their appear— 
ance fined them (though with the concurrence of the re 
of the council) in the ſum of eight pounds a-piece, for 
reſuſing to find a perſon guilty of an indictment of lat- 
ceny, upon ſufficient evidence; yet it is faid in Dali/or's 
(f) Reports of caſes in the third and fourth years of Phil 
and Mary, that it was agreed, that juſtices of aſſize, yer and 
terminer, gaol-delivery, or the peace, have no power indeed 
to aſſeſs fines on jurors who make a falſe oath before them, 


but that they may give them a day before themſelves, s 
| the 
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the king's council; by which it ſeems to be implied, that 

fuch jurors were then thought to be ſome way or other 

puniſhable by ſuch judges, or at leaſt by the king's council; 

tor otherwiſe it would be to little purpoſe to bind them to 

appear before them. Alſo it leems to be holden by Sir 

Edward Cike, (a) that though a jury be no way puniſhable (2) :2. c. 
for convicting a man upon an indictment againſt evidence, 23, 24+ 

yet they might be charged in the ſtar-chamber for their par- 

tiality 1n finding a manifeſt offender not guilty: And about 

(5) the latter end of the reign of queen Elizabeth, a jury was (4) Yelv. 24. 
committed and fined, and bound to their good behaviour, Noy 43, 49. 
for finding one Fharton guilty of manſlaughter only, againſt 
clear evidence and the direction ofthe Court, upon an in- 

dictment of murder: And it is ſaid in Palmer's (c) Reports, that (c) Palmer 
jurors, who go againſt the directions of the Court are to be 363. 

fined: And there are ſeveral inſtances in the beginning of the 

reign of king Charles the Second, wherein it was reſolved, that 

both grand (4) and petit (e) juries were finable by the juſ- (4) 1. Sid. 
tices of gaol- delivery, for going againſt plain evidence, and 229,230. 


0 N 2. Keb. 189. 
the directions of the Court. | te) 2. Bid; 


| 272, 273. 
Raym. $8, 89. 138. r. Keb. 769. 938. 1. Keb. 404. 


But theſe proceedings were always thought grievous, and 
were complained (/) of in the HousE OF COMMONS ; and (f)r. Sid. 138. 
this queſtion was at laſt fully conſidered and debated in 2. Keb. 180, 
Buſhel's Caſe, who having been committed by the juſtices Pr. = 
of oyer and terminer at THE OLD BAILEx, brought his ha- og . 
beas corpus, in the court of common pleas; to which it was Vaugh. 135. 
returned, that he was committed for the fine of forty marks, 
impoſed on him for having, with other jurors, acquitted 
certain defendants of an indictment for an unlawful aſſem- 
bly, againſt full and manifeſt evidence, and againſt the di- 
rection of the Court in matter of law; and upon this return 
he was diſcharged, and the return was adjudged inſufficient, 
for not ſetting forth particularly (g) ſo much of the evi- (g) Vaugh. 
dence that it might appear that it was full and manifeſt ; 142. 
and likewiſe (+) for not ſetting forth, that the defendant did a” 16, 19. 
know and believe it to have been full and manifeſt ; and | 4 * 
alſo (i), for not ſhewing what the direction of the Court 2. Jon. 16, 15. 
was, and in what manner the defendant found againſt it. () Vaugh. 
And it was alfo reſolved, (/ that petit jurors are in no caſe 143. 
ſinable for giving a verdict againſt the evidence delivered in 1 } Tp. 
court, whether they be liable to an attaint for ſuch verdict . 
or not, not only for that the jury are by law the proper 2. Jones 16. 
judges of matter of fact, as the judges are of matter of law, Vide Hob.114. 


and therefore ought to be free in their judgment of it, with- Co. 
| 3. Keble 352. 
| 1. Inſt. 226, 2. Hawk. c. ect. 11. 


oy 


out 
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out being over-ruled by the judges, who, ſtricly fpeaking, 
have no more to do with the judgment of the 4, than the 
Jurors have with the judgment of the matter of /aw : neither 
is it poſſible that a judge can certainly know that a juior 
acts corruptly in giving his verdict contrary to the ſtrength 
of the evidence delivercd in court ; for he may be influenced 
by his own perſonal knowledge of the truth of the fact, of 
the credit of the witneſſes, the reputation of the parties, and 


many other circumſtances unknown to the judge, and well 


Tr. per Pas 
209. 279. 

1. Ventris 67. 
1. Salkeld zo. 
Hil. 10. Ann. 


Qi Wake- 
eld. 


2. Jones 15, 16. 
Vaughan 144, 
Palm. 363. 
Co. Lit. 228. 
Ld. Ray. 470. 
2. H. 1. 309. 
315. 


Bract. 288, 
289. 

2. Jones 15,16, 
Vaughan 144. 


known to the jury; for which cauſe the law provided, that 
all iſſues thould be tried by the neighbourhood of the place 
in which they are ſuppoſed to ariſe, becauſe neighbours are 
preſumed to have better knowledge than others of what 
concerns their neighbours. And for theſe cauſes, and other 
ſuch like, the court of king's bench granted an information 
againſt a town-clerk, for publiſhing an order of the court 
againſt jurors,who had found a perſon guilty of manſlaughter 
only, upon an indictment of murder, by which order the 
ſaid jurors were declared to be juſtly ſuſpected of bribery, 
and declared uncapable of holding an office, &c. 


Se. 21. Yet if it ſhall plainly appear in any caſe, that 
jurors are perfectly ſaisfied of the truth of a fact, whereupon 
they declare to the Court, that they find it in ſucha particu- 
lar manner, and the Court directly tell them, that upon the 
fact ſo found, as they have agreed it to be, the judgment of 
the law is ſuch or ſuch, and therefore that they ought to 
give a verdict accordingly, yet they obſtinately inſiſt upon a 
verdict.contrary to ſuch a direction; it ſeems agreeable to 
the general reaſon of the law, that the jurors are finable by 
the Court in ſuch a caſe, unleſs an attarnt lies againſt them; 
for otherwiſe they would be diſpuniſhable for ſo palpable a 
partiality, in taking upon them to judge of matters of Jaw, 
which they have nothing to do with, and are preſumed to be 
ignorant of, contrary to the expreſs direction of one who by 
the law is appointed to direct them in ſuch matters, and is 
to be preſumed of ability to do it. 


S:#. 22. Alſo if a judge, for the better direction and 
information of a jury, ſhall aſk them their apinions con- 
cerning ſuch a particular fact, and they ſhall refuſe to an- 
ſwer him, and obſtinately infiſt to deliver in their verdic 
as they think fit, contrary to his direction, it ſeems quel- 
tionable, whether they may not be fincd in ſuch a caſe allo, 
unleſs an attaint lic againſt them, for that 1t 1s the duty of 
jurors to take the advice. and information of the Court, 
order to be governed by it as far as ſhall be confiſtent with 
their conſciences. | | 


Le“. 


ho 
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Sect. 23. Alſo, if a jury ſhall refuſe to find an office for nou 730. 
the king, upon full evidence, it hath been holden, that they | nan ao _—_ 
may be fined, for that in ſuch caſe they are not liable to 
an attaint, and their finding does not determine any man's 
right, and the king, in many caſes, hath no other remedy. 

Yet it ſeems queſtionable, how far at this day theſe reaſons 

may be thought concluſive ; and it ſeems, that they hold as 

ſtrongly for the puniſhment of grand jurors refuſing to find 2 

an indictment of higk treaſon; and yet it will be hard to 9:7: 5: 44- 
maintain, that ſuch jurors are any way puniſhable for ſuch 

2 refuſal. 


Sec. 24. But if a petit jury in a leet conceal a matter g. H. 6. 44. 
preſentable by them, it is a good cuſtom that they may be 
amerced for {ach concealment, being found»by the grand 
jury; and by 3. Hen. 7. c. 1. ſet forth more at large 
book 1. c. 59. ſ. 1. If an inqueſt conceal any matter in- 
« quirable before juſtices of peace, another inqueſt may 


be impanelled to inquire of ſuch concealments, and the 


e concealers may be amerced by the diſcretion. of ſuch juſ- 
« tices,” | 


HavinG ſhewn in what caſes the miniſters of the court 
are puniſhable in the manner above-mentioned, I am now 
to ſhew in what caſes others may be ſo puniſhed; and for 
this purpoſe 1 ſhall endeavour to ſhew, , 


1. Where inferior judges are puniſhable in ſuch man- 
ner, 


2, Where counſellors. 
3. Where gaolers. 
4. Where any perſon whatſoever. 


As to THE FIRST POINT, viz, Where inferior judges are 
puniſhable by attachment, I ſhall endeavour to ſhew, 


1. Where inferior judges are in ſuch manner puniſhable, 


for proceeding without juriſdiction. 


2. For proceeding unjuſtly, oppreſſively, or irregularly. 
3. For refuſing to do juſtice. 


4. For contempts of ſuperior courts, 


1 

j 
j 
4 
'4 
1 
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* 
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As to the firſt of theſe particulars, viz. In what eaſes in- 
ferior judges are puniſhable in the manner abovementioned 
for proceeding without juriſdiction. 


(a) 41. Af. Se&. 25. It ſeems, (a) that the court of king's bench 
3 having a general ſuperintendency over all inferior courts 
Salkeld 201. ; : 2 
1. Keble 484. may, in ſtrictneſs, award an ATTACHMENT againſt any 
Palmer 564, fuch court uſurping a juriſdiction no way belonging to it, 
Far. 1.38. 84, and putting the ſubject to unneceſſary vexation by colour 


$5. of a judicial proceeding wholly unwarranted by law, and 
(vide ig H. therefore () prohibited by it. Yet in theſe caſes it ſeems 
6. 54- to be rather the more uſual (c) way, firſt to award a writ of 


4 5 4 8 prohibition to ſuch Court, and afterwards ar attachment 
(%) Regiſter upon its proceeding after ſuch prohibition, and not to grant 
146, 146. A rule to ſhew i cauſe why an attachment ſhould not go in 
F. N B. 239. the firſt inſtance, unleſs there be ſome extraordinary cir- 
1. Siderin cuniſtances in the caſe ; as where (a) the ſteward of leet 
7 dern go. 15 guilty of a double uſurpation, as of holding plea of a 
2. Iait. 312. Matter which aroſe out of his precinct, and which, if it had 
2. R. Abr. ariſen within his precinct, would not have been within the 
317. „ Juriſdiction of his court; or where (e) the judge of an in- 
(«) 41. Alſze ferior court refuſes to receive a plea that the cauſe of action 
3 9. aroſe out of his jurifdiftion ; or where ( any judge takes 
B. Leet 18. coguizance of a cauſe to which he himſelf is a party; or 
* where the judge of a court baron is privy to a practice of 
(e) Vaughan ſplitting (g) a cauſe of action for more than forty ſhillings 


">" mer into leſſer ſums, in order to bring it within the juriſdiction 


Anne. of the court. But in this laſt caſe, there ſeem to be more 
(IJ) Salkeld inſtances (+) of prohibitions than attachments; and in the 
224+ 396, caſes above-mentioned, and all others of the like nature, it 


Farres 1, 1. R . EA . ' 
(g) Palmer ſeems to lie wholly in the diferction of the Court to grant 
1. Kebic 284. 
(&) 19. H. 6. 64. 2. R. Abr. 31. 6. Modern go. 2. Keble 617. 1. Ven. 65. 73 
x. Kcble 484. 1. Siderfin 464. ä | 


As to the ſecond particular, viz. In what caſes inferior 
Judges are punithable in the manner- abovementioned tor 
acting unjullly, oppreſſively, or irregularly. 


Seel. 26. It is not eaſy to meet with caſes of this kind 
in the books, there being ſeldom any thing in them fo re- 
markable as to be thought worth reporting. But it ſeems 
to be a common practice, to grant attachments againſt the 
judges of ſuch courts for any practice contrary to the plain 
rules of natural juſtice, though it have been never ſo long 
oled in ſuch courts ; as for denying a defendant a copy of 
the declaration againſt him, and going on to trial; or giving 
judgment againſt him, without giving him any * ot 

notice, 
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notice, or time to make his defence ; or for taking of un- 

reaſonable (a) diſtreſſes, either on meſne proceſs, or execu- (a) Salk. 201. 
tion; or for compelling (6) a defendant to 8 exorbitant N 92+ 
bail; or for proceeding contrary to the prohibition (c) of a vox Jones 
fatute, as (4) by amercing a clergyman according to his (9 F. N. B. 
ſpiritual benefice ; or by aiſcfhing (e) an amercement with- 76. 160. 165, 
out any affeerment by the tenants of the manor ; or by 166. 270. 


<1 inti IT H. 6. 61. 
(/) taking money of a plaintiff or defendant for vicious 5 4 _ 


pleading. | (4) F. N. B. 
| 76. 
{e} F. N. B. 56. (J) F. N. B. 250. 2. Inſt. 122. F. Attach. 8. 


As to the third particular, viz. In what caſes inferior 
judges are puniſhable in the manner abovementioned for 
refuſing to do juſtice, 


Seel. 27. It ſeems clear, from the general reaſon of the 
law, and the common practice of the court of king's bench 
in caſes of this nature, that the ſaid court may in its diſ- 
cretion award an attachment againſt any ſuch judge, obſti- 
nately and perverſely, and without any colour of a reaſon- 
able excuſe, refuſing to proceed at all, or to give judgment, 
ot award execution, in a matter brought regularly before 
him ; for all ſuch delays of juſtice are not only grievous to 
the ſuitor, but bring a diſgrace upon the law itlelf. 


Yet if there be no extraordinary circumſtances in any ſuch 
delay, to bring the judge under a reaſonable ſuſpicion ofcorrup- 
tion, it ſeems the more uſual method to take out a writ to 
ſuch judge, commanding him to do the thing, of the delay 
whereof you complain, and if ſuch writ be not obeyed, to 
take out an alias and pluries, or to take (g) out the alias (g) F. N. B 
and pluries together with the firſt writ, and thereupon, if 65. 
the judge refuſe to comply, to take out an attachment Infra ſect. 34, 
againſt him at the ſuit of the king and of the party, which 
may either be returnable into the court of king's bench, 
or, at the party's election, into the court of common pleas, 
except in ſome ſpecial () caſes. And this ſeems (i) to (4) F. N. B. 
be the proper remedy to compel the lord of a manor to 62. 230. 63. 
hold a court for the determining of a writ of right patent, 67. 13,4. 
or a writ (() of right cloſe; or to compel the judge of (“) F. N. B. 
any inferior court, whether of record { or not, to pro- % F. N. B. 12. 
ceed (m) in a plea, or to give judgment (x) or to award exe- C/) Raſtal 83. 
cution (o). | F. N. B. 20. 


() F. N. B. 12, 13. Raſtal 83. () F. N. B. 163. 243. %% F. N. B. 20 
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As to the fourth particular, viz. In what caſes inferior 
judges are puniſhable in the manner abovementioned for 
contempts of ſuperior courts. 


(a) Moor 677. Sef. 28. There is no douht but that juſtices (a) of 
Yelv. . peace, or commiſſioners (5) of ſewers, may be ſo puniſhed 
(2 — 3!" for proceeding in any matter before them, after a certiorari 
44. delivered to them; or the judge of a ſpiritual (c) or civil 
(c) 2. Jones (d) law court, for proceeding in a cauſe after notice of a 
— rule to ſhew cauſe why a prohibition ſhould not go; or a 
* I judge of any inferior common law court, for proceeding in 
(% F. N. B. a cauſe after a habeas corpus, or writ of error allowed; or 
13, 14. a ſheriff, (e) for proceeding in replevin, or other cauſe, in 
F. Repley. 31. the county-court, after a /upcr/edeas, pone, or recordare. Alſo 
5 Ld. 3. 26. a rule (f) has been granted to ſhew cauſe why an attach- 
« Proccts ; . - - 
168. ' ment ſhould not go againſt the ſteward of a wapentake for 
Act. le Caſe, proceeding after @ tolt, though this be only a contempt to 


29 N the county- court. 


(/) Burgh 
and Blunt, Hil, 3. Geo. 1. 10. Modern 349. 


Scct. 29. Alſo juſtices of peace may be puniſhed in the 
manner abovementioned for acting in a contemptuous 
manner againſt the determination of the court of king's 
bench; as where an order of ſettlement, ſpecially ſetting 
forth the circumſtances of the caſe, is removed into the ſaid 
court, and quaſhed there, by the judgment of the Court, up- 
on the merits; and yet the juſtices of peace afterwards make 
another order to remove the fame perſon to the ſame place, 
for the very ſame cauſe, without regarding the judgment of 
the Court, though it were well known to them, and inſiſted 
on by tlie parties. 


As to THE SECOND POINT, vi. In what caſes coux- 
SELLORsS are puniſhable in the manner above-mentioned. 


6. Modern Set. 30. It ſeems clear, that notwithſtanding 2 are 
88 7 7 . neither officers of any court, nor inveſted with any judicial 
„ ee office, but barely practiſe as counſellors, yet inaſmuch as 


8 . ſ. 27. ' * . . 0 . ad 
<.; 46600 ny have a ſpecial privilege to practiſe the law, and their 
12 56. miſbehaviour tends to bring a diſgrace upon the law itſelf, 


they are puniſhable for any foul practice as other miniſters 
of juſtice are. | 


As to THE THIRD POINT, v:z. In what caſes gaolers are 
puniſhable in the manner above-mentioned. 


Sect. 31. It ſeems clear, that they are not only puniſhable in 
this manner, as all other officers are, by the courts to which 
ihey more immediately belong, for any groſs miſbehaviour 
tn their offices, or contempts of the rules of ſuch courts, but 
they are alſo puniſhable by any other courts for diſobeying 
writs of babeas corpus awarded by ſuch courts, and not bring- 


ing up the priſoner at the day prefixed by ſuch writs. Alſo 
1 


bl os | LM r 
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it ſeems clear, (a) that it is no excuſe for not obeying a (a) 1. Keble 
writ of habeas corpus ad ſubjiciendum, that the priſoner did 72. 

not tender the fees due to the gaoler: Alſo (6) it ſeems to (4) arch 89. 
be the better opinion, that the want of ſuch a tender is no 1+ Keble 280, 
excuſe for not obeying a writ of habeas corpus ad faciendum *; Jones 138. 
et recipiendum: However (c) it is certain, that if the gaoler r. Keble 566 
bring up the priſoner by virtue of ſuch habeas _ the (c) 2. Jones 
Court will not turn him over till the gaoler be paid all his 278. 

fees; (4) nor, as ſome (e) ſay, till he be paid all that is due (4) 2. R. Abr. 
to him for the priſoner's diet; for that a gaoler is compella- 32. 

ble (J) to find his priſoner ſuſtenance; but this is denied — r. Noll. 
by others (g). 3 
2. R. Abr. 33. 

(J) Co. Lit. 295. 9. Coke 87. (4) Plowden 68. 2. R. Abr. 32. Strange 332. 


Sect. 32. Alſo it ſeems, that the court of king's bench, 

which has a general (+) ſuperintendency over all perſons (+) 6. Mod, 
who are in any reſpect miniſters of juſtice, may award an 137. 
ATTACHMENT againſt any gaoler ufing a priſoner barbarouſly 

and inhumanly. Yet it is faid, (i) that a gaoler is no way (%) 2- Inſt. 
puniſhable for keeping a debtor in irons. And it ſeems 2237 4 
agreed at this day, that a gaoler ſhall not be puniſhed in the 306, So 
manner above- mentioned, for the bare eſcape of a perſon in 8. Modern 
his cuſtody by civil proceſs, but that the party grieved by 2 


ſuch eſcape ought to take his remedy by action. Coke 44» 


As to THE FOURTH POINT, viz. In what cafes any 
perſon (1) whatſoever is puniſhable in the manner above- 
mentioned. 


(1) An attachment alſo may be granted againſt a perſon for threatening a proſecutor, 
who has indifted another for perjury in an affidavit on which an information had 
iſſued againſt hm, with danger of his life, &c. 1. Wilſon 75.—Ir lies alſo againſt a 
witneſs, material to the caute, who abſents himſelf without any excuſe, Douglas 340. 
Strange $10. Lord Raymond 1528. provided the ſubpana' be ſerved upon him in 
reaſonable time, Strange 510, perſonally and not given to a ſervant, B. R. H. 313. 
and a proper ſum to defray his expences tendered, Strange 1159. 1054. Or a promiſe 
of them made which he accepts, Cro. Car. $40.—But not where a witnefs did attend, 
although too late, he not being able to give other evidence than what was given by another 
witneſs, B. R. H. 150. and the court of exchequer refuſed it where a witneſs went 
Sway after attending two hours, although by that means the plaintiff Was nonſuited, 
Punb. 142.—Vide alſo 3. Burr. 1329. 


Seit. 33. It ſeems, that even peers of the realm, whether 
ſpiritual or temporal, are liable to ſuch puniſhment for 
ſome contempts ; as for reſcuing (&#) a perſon arreſted by (i) F. Proceſs 
due courſe of law, or for proceeding in a cavſe againſt (J) 114. 167. 
the king's writ of prohibition, or for diſobeying other () 8 Vieount, 

Wn 

Dyer 212. 27. H. 8. 22. Crom. Jur. 14. (0) 21. Ed. 3. 3. (n) 2. R. Abr. 2 
234. 8. Ed. 4. 17. Vide 25. Ed. 3. c. 6. F. N. B. 47. F. Q non admiſit, 7. 
B. Contempt 3. 8. Coke 60, K 

Vol. III. N writs, 
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(a) 11. H. 4. writs, wherein the king's prerogative, or the liberty (a) of 
15 Winer, 4. the ſubject are nearly concerned. But it doth (6) ſeem 
(b) vis hag clear, that it is a certain general rule, that a peer is pu- 
3. 3. niſhable in this manner for diſobedience of all writs what- 
F. N. B. 33. ſoever. And it ſeems (c) certain, that no peer is liable 
(e) Pyer 319. to an attachment for not appearing on a jury. Therefore 
(d) F. Proceſs it ſeems, that what is faid (4) in ſome 7 was in general, 
193. that an attachment lies againſt peers for contempts, ought 
C. Eli. 170. to be underſtood of ſuch only as are of an enormous (e) 
pe * Abr. nature, as thoſe above-mentioned, and others (F) of the 
B. Contempt fame kind, about which it is difficult to lay down an 
3. 19. certain particular rules (2). However it is certain, that all 
6. Coke 54 other perſons are liable to an attachment for contempts, 
1 4 5 all the particular inſtances whereof it would be endleſs te 
Hobart 61. enumerate. 


21. Ed. 3. 59. 
Raſtal 313. 29. Aſſize 33. (J) C. Eliz. 170. 503. 1. R. Abr. 2 20, 221. 3. Inſt. 142. 
1. Wilſon 332. 8. Modern 192. Sayer 50. 


(2) An attachment lies againſt a peer for refuſing obedience to a habeas corpre, 
1. Burr. 634. 1. Wilſon 332. Vide Lords Journals, 8. June 1957. But no attachment 
— againſt a corporation in contempt; the mode of compulſion is by ſequeſtration, &c. 

OWP. 377. | 


The moſt remarkable inſtances of contempts ſeem re- 
ducible to the following heads. 


1. Contempts of the king's writs. 
2. Contempts in the face of a court. 


3. Contemptuous words or writings concerning the 
gourt. 


4. Contempts of the rules or awards of the court. 
5. Abuſes of the procels of the court. 


6. Forgeries of writs, and other deceits of the like kind, 
tending to impoſe on the court. 


As to the firſt particular, viz. Where perſons are puniſh- 
able in the manner above-mentioned for contempts of the 
king's writs. 


Sect. 34. It ſeems that it may reaſonably be argued, that 

all ſuch writs, being in the king's name, and importing 

ſome lawful command or prohibition from him, which every 

(2 x. Mod, ſubject is in duty bound to obey, every diſobedience (g). of 


4+ N 
5. Modern 314. F. Qnon admiſit 7. 


* 
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any of them being a contempt of the king's authority, is, in 

ſtrictneſs, puniſhable in the manner above-mentioned, if the 

Court in diſcretion ſhall think fit ſo to proceed: Yet it doth 

not ſeem to have been uſual for the Court to proceed in this 

manner for a bare nonfeaſance, in not performing the com- 

mand of the firſt writ in any caſe whatſoever. But (a) it (a) F. sugg. 
ſeems clear, that an attachment hes of courſe for the non- 25. 
performance of the demand of a pluries, which may in ſome 43: Aﬀize 39. 


mance | 5 , aſtal 457. 
ouſes, if not in all, be taken out, together with the alias, at Finch 237. 


the ſame time with the firſt writ : Alfo it ſeems, that the . H. PF 


Court may in any ſpecial cafe, in which it ſhall ſeem proper, F. Count 34. 
make a rule to compel the party to whom the firſt writ is Suggeſt. 25. 
directed, to execute it; and if ſuch rule ſhall be diſobeyed, * BY 68. 
there can be no doubt but that the Court may proceed „ 
againſt ſuch diſobedience in the ſame manner as they uſually "= 
do againſt the diſobedience of any other rule : Alfo it ſeems 
(5) to be the common practice to grant attachments upon , 3) F. N. B 
affidavits of contempts to the king's writs, by acting con- 45, 166. 270. 


trary to the purport of them (3). Alſo there can be no doubt, 173, 174, 175. 


but that if a ſheriff ſhall in any caſe return to the Court, F. Suggeſt. 9. 
that a perſon arreſted c) or goods ſeized, (4) or poſſeſſion 3: Coke 60. 


of lands delivered (e) by him, by virtue of the king's writ el Mu i 


were reſcued or violently taken from him, &c. the Court 6. 
may award an attachment againſt the reſcuers. - Alſo it is F. Proceſs 56, 
certain, that the Court hath, in ſome caſes, awarded an at- F- Ret. Vi- 
tachment upon affidavits of reſcous, where the officer hath 11 7+ 
not returned one. Yet this was anciently (/) looked on as | pg. 
irregular, and of late the Court has refuſed to grant an at- 4. Burrow 
tachment in any caſe for a reſcous, unleſs the officer will re- 2130. 
turn it; for that it hath been found by experiente, that of- 6. ow 399 
ficers will often take upon them to {wear a reſcous, where 55 -— 
they will not venture to return one. 38. Edw. 3. 9. 
| (c) Salk. 321. 
6. Modern 27. (/) F. Suggeſt. 25. 1. Black. 640. 


(3) Therefore an attachment may be granted for making an inſufficient return to 
the firſt writ of Habeas Corpus without iſſuing an alias and a pures writ, Rex v. Winter, 
5. Term Rep. 89. 


As to the ſecond particular, vis. Where perſons are 
uniſhable in the manner above-mentioned, for contempts 
in the face of the Court. 


Seck. 35. It ſeems clear, that all petſons are puniſhable 
in this manner, not only for making an actual breach of 
the peace, but alſo for any heinous miſdemeanor in the face 
of the Court; as (g) for giving falſe, trifling, and contra- (g) C. Car, 
dictory anſwers upon an examination in court concerning 145- | 
one's ability to be bail for another, in an action depending 7: H. . 23. 
in the court, or concerning any other ſuch like matter in 
92 queſtion 
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queſtion before the Court, and to bedetermined by the exa- 
(a) Ray. 376. mination of the parties: or (4) tor any contemptuous be- 
3. Black. 641. haviour towards any judge in the face of the court, as by 
charging him with injuſtice, and praying for an information 
againſt him, &c. | | 


As to the third particular, viz. Where perſons are puniſh= 
able in the manner above-mentioned for contemptuous. 
words or writings, concerning the Court. 

* 


Salkeld 84. Se. 36. It ſeems needleſs to put any inſtances of this 
— 1 kind, which are generally fo obvious to common under- 
Strange 1068. ſtanding; and therefore I thall only obſerve, that ſometimes 
Sayer 48. 114. attachments have been granted for contemptuous words con- 
cCCerning the rules of the Court, without making any rule to 
ſhew cauſe why ſuch attachments ſhould not be granted, be- 

cauſe it would be vain to ſerve him with a ſecond rule who 


has deſpiſed the firſt. 


43. Aſſize 39.” As to the fourth particular, viz. Where perſons are 
puniſhable in the manner above-mentioned, for contempts 
of the rules or awarcs of the Court. 


Sef. 379, There is nothing more frequent than to pro- 
coeed in this manner for contempts of this kind; as where 
(% F.Imprif, (5) a defendant in an action of account, being adjudged to 
18. and vide account before auditors, refuſes to do it, unleſs they will al- 
F. Accompt, low ſuch an acquittance, which was ditallowed by the Court 
= 54. 109. before: or (c) where ons who has ſubmitted to an arbitra- 
29. Ed. 3. 35, tion by the rule of the Court, being afterwards perfonally 
(c. Modern ſerved with a copy of the award, and required to perform it, 
21, refuſes todo it: or where one refuſing to pay the coſts taxed 
1 * by the maſter; for ſuch a taxation is, in judgment of 
Atkins res law, a taxation by the Court. Or if a defendant in a penal 
Salkeld 71.83. action obtain a rule to ſtay proceedings on paying a ſum agreed 
Sayer 48. upon between him and the plaintiff, it is an undertaking 
8 3. by him to pay that ſum, and tor the non payment of it the 
Per 23. Court will grant an attachment. But it feems, that gene- 
2. Burrow 5 . 
201. rally an attachment is not grantable for diſobedience of 
Vide 9. & 10. any rule, unleſs the party have been p:rionally ferved (4) 
Will. 3. c. 15. ; 
1. Bar. K. F. 462. 2. Williams 450. Barnes 40, 41. 2. Barnes 55. 149. Salkeld 31. 
$4. 10. Modern 133. 12. Modern 234. 257. 317. 525. 523. 535. Strange 695. 
Rex v. Clifton, 5. Term Rep. 257. 
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(4) And therefore an a to ſupport a rule for an attachment muſt ſtate that 
the defendant was perſonally ſerved with a copy of the rule, and that the original 
was ſhewn to him at the ſame time, Rex v. Smithies, 3. Term Rep. 351. But if he 
ſecrete himſelf, the Court, on affidavit, will grant a rule %% for ſervice at the laſt place 
of abode.—N. B. One in cuſtody upon an attachment for non-payment of coſts un- 
der the 5. and 6. William and Mary, c. 11. [. 3. may be diſcharged under the Lords 
act, 32. Geo. 2. C. 28. (. 13. | N 

, . 
| | with 
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with it; nor for diſobedience of a rule, at nf prius, 
unleſs it be made a rule of court; nor for diſobedience 
of a rule made by a judge at his chamber, unleſs it be en- 
tered. 


As to the fifth particular, v/z, Where perſons are puniſh- ' p oy K. B. 
able in the manner above-mentioned, for abuſes of the pro- mn; 
ceſs of the Court. 


Sect. 38. There are ſo many inſtances of this kind that it 
would be in vain to go about.to enumerate them all, and 


therefore I ſhall only take notice of ſome of the principal of 
them; as, : | 


Sect. 39. FirsT, The taking out ſuch proceſs without 
any colour of right to it; as wherę one ſucs out execution Hobart 264; 
without any judgment to warrant it, &c. or where a woman Forteſc, 267. 
brings an appeal (a) of the death of her huſband, whom the (a)8.H. 49. 
knows to be alive. | F. Cor. 73. 


Sect. 40. SECONDLY, The making uſe of ſuch proceſs as 
a ſtale to help the juriſdiction of an inferior court; as where 
one arreſts another by a /atitat, in order by that means to Styles 239. 
bring him within the limits of an inferior court, and when 343- l 
he has got him there, drops the latitat and proceeds in tlie 
inferior court. | 


Se. 41. TniRDLY, Making uſe of ſuch proceſs in a 
vexatious manner ; as where a perſon who has brought an 
action in one court, does afterwards ſue the ſame defendant 
for the very ſame cauſe in another court, while the firſt 
action is ſtill depending; in which caſe the defencant ſeems 
to have an election, either to move for an attachment, (b) (4) F. Cor. 
or to bring an action (c) on the caſe for ſuch a vexa:10us Cum Cauſa, 


- 3. 
proceeding againf] him. 1 
6. Coke 60. Sav, 14. (c) Hen. 7.6. 46. 


Sect. 42. FourTHLY, Making uſe of ſuch proceſs any 
other way to ſerve the purpoſes of oppreſſion or injuſtice ; 
as where (4) one arreſts another at my ſuit, without my (4) Hobart 
. 8 in order to make ſome undue advantage of him, ra 2 
. (s) Vides. Elis a. 


(5) Or where two people put in bail in feigned names. Strange 384. Or where, 
on a rule for a ſpecial jury, one party ſtrikes out all the hundredors, and then, at the 
trial, challenges the array on that defect. Strange 593. Lord Raymond 1364. Sed 
vide 2. Ld. Ray. 100 1. See alſo Andrew 275. 8. Modern 245. Or for arreſting the plaintiff 
while attending arbitration under a rule of court on purpoſe to prejudice his cauſe. 
2. Black. 1110. Vide ſup, ſection 37. 
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As to the fixth particular, viz. Where perſons are 
puniſhable in the manner above-mentioned for forging of 
writs, and other deceits of the like kind, tending to impoſe 
on the Court, | 


Sef. 43. Nothing can be more frequent than to proceed 
244 a ſuch manner for offences of this kind ; as for altering (a) 
(4)s. Modern the teſſe of writs; or filling (5) them up after they are 
370. ſealed; or (c) for bringing groundleſs actions in order to 
90 4 4 intitle the parties to the privilege of the Court; or for get- 
475 | ting (4) judgment in ejectment, by affidavit of the ſervice of 
(4)6. Modern a declaration on one who was procured to perſonate the 
6 . tenant, or for any ſuch like practices. 

1 31. 


„yer zar. 


: See. 44. And it has been adjudged, that trying a feigncd 
Hoſkins v. iſſue without the conſent of the Court is a contempt for 


4 Term which the parties may be puniſhed by attachment, and the 
Ke. 4 · proceedings ſtayed. | . | 


CHAP. 


CHAPTER THE TWENTY-THIRD. 
On A EAak: 


EFORE we examine the nature of ſuch PROcEss as 

is grounded on an Appeal, Indifment, or Information, it 

may not be improper to confider the nature of each of theſe 
in particular. 


Or APPEALS, there are two ſorts : 
1. An appeal by an innocent perſon. 
2. An appeal by an offender confeſſing himſelf guilty ; 


who 1s commonly called an Approver. 


Sc. 1. AN APPEAL by an innocent perſon, is the 

arty's private action, proſecuting alſo for THE CROWN 
in reſpect of the offence againſt THE PUBLICK ; which he may 
do two ways: 


Firſt, By writ. 
Secondly, By bill. 


Sect. 2. As to the writ of appeal, I ſhall only take notice, 
in this place, that it is an original iſſuing out of chancery, 
and returnable in the king's bench only: And for the form 
of it, 1 ſhall reſer the reader to the latter part of this chapter, 
wherein I ſhall endeayour to ſhew for what defects it may be 
abated, 


Sect. 3. Alſo I ſhall refer the reader to the ſame place 

for the 2 of a bill of appeal, and ſhall not here take any 

further notice of it than by obſerving, that it muſt contain 
eater certainty than @ writ of appeal, and is in the lieu 
oth of the writ and declaration, 


And 1 ſhall ſhew before what courts, and againſt whom, 
AN APPEAL may be proſecuted, 


any perſon in cuſtodid mareſchaili, either by an actual com- 
mitment, or by having bail filed for him in that court; 


17. Aﬀize 5, 17. 


v4 but 
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Finch 3 10, 
311. 
Plowden 476. 


Summary 


179+. 
Ew. 3» 13. 
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(a). Inſt. 180. 


1. Bulſt. 74. 


(5) 1. Joucs 
42 5. 

C. Car. 532. 
1. R. Abr. 536. 
(60) C. Eliz. 


694, 695+ 


(4) C. Eliz, 
605. 693. 


1. Str. 402. 
Eike caſe be- 
tween Smith 
and Bowen, 

Mic. 7. Anne. 
11. Mod. 216. 


2. Ld. Ray. 
1288. 
3.Ld. Ray 536. 


Keilwood 152. 


2. Inſt. 418. 
420. 


Or APPEAL. Bk. 2. 


but (a) not againſt one who is mainprifed ds die in diem, 
for that ſuch an one cannot be ſaid to be in cuſtodid 
mareſchalli. And it hath been reſolved (5), that if the ap- 
pellce be arraigned and tried the ſame Term, there is no 
neceſſity to file the bill againſt him. Alſo (c) it ſeems clear, 
that if a defendant appear in the ſaid court on a void writ of 
appeal, hie may be committed to THE MARSHALSEA, and then 
declared againſt in cuſlodid mareſchalli ; but where a defen- 
dant appears on a writ not void, but voidable only, as for 
the want of an addition, &c. it was once (d) holden, that 
he could not be committed, nor declared againft in cu/fodid 
mareſchalli, but ought to be diſcharged. But the contrary 
hereto ſeems to be now ſettled in the caſe of Reeves v. Trun- 
dale (e), who appearing in the court on a writ of appeal of 
death, demanded oyer of the writ, and pleaded in abatement 


. the want of an addition ; and thereupon the Court abated 


the writ, and ſuffered him to be arraigned by bill in cuſladid 
mareſchall: : And ſurely this cannot. but ſeem more reaſon- 
ble than to ſuffer a pritoner under ſo heavy an accuſation, 
to which he is ſtill liable, to go at large without a trial; 
neither do I find any reaſon given why a priſoner appearing 


on a voidable writ, ſhould have a greater advantage than on 
a void one, 


Sc. 5. SECONDLY, It is holden. that an appeal may be 
commenced before juſtices in eyre, which, as I ſuppoſe, muſt 
be intended of an appeal by bill, for that all writs of appeal 
muſt be returnable in the king's bench, | 


Seck. 6. THIRDLY, Alſo it ſeems clearly to follow, from 
the purport of the ſtatute of JYe/tminfler the ſecond, c. 29, 


that bills of appeal may be commenced and determined be- 


B. App. 11. 
19. 51.123. 
Dyer 201. 

B. P. C. 64. 
Summary 


179. 
2+ Hale 35. 


fore juſtices, ſpecially aſſigned, in {ſpecial caſes, and for cer- 

tain cauſes, to hear and determine them. | 
Set. 7. FOURTHLY, It is certain (/) that commiſſioners 
of gaol delivery may receive a b of appeal againſt any pri- 
ſoner of the gaol which they are authoriſed to deliver. Alſa * 
it is generally holden, that they may receive ſuch a bill 
againſt a perſon who has been let to bail by them, but not 
againſt one who has been let to mainpriſe. And it hath 
been reſolved, that if part of the accomplices to the ſame 
felony be in the priſon which ſuch juſtices are to deliver, 
and the others be not in it, the juſtices ſhall reccive an ap- 
cal againit them all, which, after the trial of thoſe that are 
in the priſon, ſhall be removed into the king's bench, 
where the others ſhall be proceeded againſt. But theſe 
three laſt points, having been already more largely con- 
lidered, 
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fidered, chap. 6. ſect. 5. I ſhall refer the reader to what is 
there ſaid concerning them. | 


Seck. 8. FiFTHLY, It ſeems to follow, from the pur- Re 
port of the ſtatutes whieh have been generally conſtrued ,, 20, a 
to authoriſe juſtices of aſſize to deliver gaols without any Dyer 99. 
ſpecial commiſſion of gaol-delivery, that they may receive Co. Lit. 263. 
bills of appeal in the ſame manner as commiſſioners of gaol- 
delivery may. | | 


Seck. 9. SIxTHLY, It ſeems to be holden in Fitzher- 
bert's Abridgment, (a) that juſtices of peace have power to (a) Corone 93. 
receive appeals by virtue of 34. Edw. 3. c. 1. which 
enacts, © That they ſhall hear and determine all manner 
& of felonies and treſpaſſes in the ſame county, &c.” But 
there is much greater authority (5) for the contrary opi- „/ vide 
nion; and the caſe in the (c) Year Book, in the Abridgment 8. P. C. 65. 
whereof the ſaid opinion of Fitzherbert is inſinuated, is 2. Inſt. 420. 
plainly miſtaken, for that it makes no manner of mention Summary 179. 
of juſtices of peace, but only of juſtices of gaol-delivery ; B. * 8. * 
to which may be added, that the above-mentioned ſtatute (g Fog 5 3. 
of 34. Edw. 3. c. 1. which empowers juſtices of peace to 44. 
hear and determine felonies, &c. is expreſs, that they ſhall See B. App. 
have power ſo to do at the king's ſuit, which muſt be either *** 
taken to exclude the ſuit of the party, or to fignify little or 
nothing. 


Seck. 10. SEVENTHLY, It is certain, that an appeal may 
be commenced (4) by bill before the ſheriff and coroner, (d) See e. g. 
and removed (e) from them into the king's bench, by (. 39+ 49, 41. 


certiorari, as hath been more fully ſhewn chapter 2. Hale 67,684. 
1 (e) See c. 9. 
ninth (1). | * 


(1) Where an appeal is commenced in the court below, and removed into the king's 
bench, the appellee is to be arraigned de 29v0, on the ſame bill of appeal, and it is not 
neceſſary to exhibit a new bill againſt him 2 cufodid mareſchalli; and if the appel- 
lant will not appear to proſecute his appeal, the appellee may ſue out a ſtire facias re- 
citing the whole matter, warning him to appear at a certain day; and if he make 
default, the Court on demand will nontuit him; but the appellant may appear 


ra/ts, and proſecute without any /cire facias, Carthew 394. 595. Skinner 670. 
ac. Abr. 126, 


Seft. 11. EIGHTHLY, It ſeems to be agreed, (f) that ( Sum. 180, 

an appeal by the courſe of the civil law, in nature 8 FP. C. 65. 
of a bill of W. by the common law, may be ſued be- 8 1 
fore the conſtable and marſhal for ſome felonies done out W 
of the realm: In relation whereunto it is enacted by 1. Hen. 
4. c. 14. as followeth: For many great inconveniences 
„and miſchiefs that often have happened by many appeals 
5 made within the realm before this time, it is ordained 
| „from 
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from henceforth, that all appeals to be made of things 

done within the realm, ſhall be tried and determined by 
© the good laws of the realm; and that all appeals to be 
* made of things done out of the realm, ſhall be tried and 
determined before the conſtable and marthal of England 
& for the time being.“ | 


Se. 12. In the conſtruction of this ſtatute, it ſeems to 
ca) S. P. C. have been agreed, (a) that if any of the king's ſubjects kill 
65. any other of his ſubjects in any foreign realm, the wife or 
1. Inſt. 74 heir of the deceaſed may have an appeal of his death, before 
13- H. 4. 8. the conſtable and marſhal, who ſhall proceed according to 

the civil (b) law, and give ſentence by the teſtimony of wit- 

{5) 4. Inſt. 8 -c * * 
155 neſſes or combat: From whence it follows, (c) that no ſuch 
1+ Inft. 74. ſentence can corrupt the blood of the appellee, for that ſuch 
2 corruption can only be cauſed by a judgment by courſe of the 

p. ©: 4 . common law. Allo (4) it ſeems to be clear, that no ſuch 
B. Jur. 103. appeal can be proſecuted before the marſhal alone without a 
(c) See b 1. conſtable. i | 
e. 49.1.8. t x 
and c. 4. of his book, f., 10. and 1, Inſt. 391. (4) See c. 4. ſ. 8. Hutton 3. 
1. Inſt, 74. 


(-) S.P.C. Seck. 13. It hath been holden (e), that if a man die in 
5 SE England, of a wound given him in a foreign realm, he may 
e 8 — be appealed, by the intent of this ſtatute, before the con- 
. 1. able and marſhal, for that it is certain, that he cannot 
5 be tried by the common law, and it cannot be thought 
the meaning of the ſtatute, in reſtraining the civil law in 
caſes within the conuſance of the common, to reſtrain it 
alſo in caſes which the common law had nothing to de 
with, and which were properly cogniſable by the civil law, 
and by that only; for tlie only end of ſuch a conſtruction 
would be to cauſe a failure of juſtice.—+ But by the 
2. Geo. 2. the offender may be indicted or appealed in the 
county where either the death or the ſtroke ſhall happen. 


Seck. 14. It is farther enacted by the ſaid ſtatute of 
1. Hen, 4. c. 14. That no appeals be from thenceforth 
made, or in any wiſe purſued in parliament, in any time 
“ to come.” | | 


I. ArePEaALs, confidered as to the matter of them, are of 
two kinds, viz. Not capital ; and, Capital. 


Flera,l.1.c.41- Set. 15. Or APPEALS not capital, there were angiently ſeve- 
Brac. |. 3.c·2 5. ral kinds, as appeals de pace, de plagis, and de impriſonaments, 
4- — 3 as well as appeals of mayhem. But the former of theſe hav- 
fo ae: £2 Ing been out of uſe, and turned to actions of treſpaſs, for 

1 ä | theſe 
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theſe many hundred years, I ſhall only confider the nature 
of an appeal of mayhem, 


For the better underſtanding of an appeal of maybem 1 
ſhall endeavour to ſhew, | 


1. Of what mayhems it lies. 


2. What ought to be the form af the writ, bill, and decla- 
ration. 


3. What defence may be made by the appellee. 


4. How the mayhem ſhall be tried, and where the trial ſhall 
be peremptory. 


As to THE FIRST POINT, viz. Of what maybems an ap- 
peal lies, 


$28, 16. I ſhall take it for granted, that notwithſtanding 
every (a) hurt whatfoever done to a man's body, whereby he (a) See B. 1. 
is leſs able in fighting, may perhaps, properly enough, in a c. 44- 
large ſenſe, be called a mayhem, and (65) will certainly ſub- (2) 2. Jones 
ject the perſon who occaſioned it to the payment of damages 205. 
in an action of treſpaſs by the party grieved, whether it were Hobart 134. 
malicious, or happened through accident or miſadventure, 
yet (e) an appeal of mayhem cannot be maintained for any (c) 13. H. 7. 
ſuch hurt, unleſs it were accompanied with ſome evil in- 4 
tention in the perſon who cauſed it; for ſurely the law, in 
requiring that the word “ felony” be made uſe of in every ſuch 
appeal (as will be more fully ſhewn under the next point), 
cannot imply leſs than that the fa& muſt be attended with 
ſome odious circumſtances ; yet it ſeems clear, that if a man 
ſtriking another, with ſuch an evil intent as would ſubje& 
him to an N of mayhem if the perſon ſtruck at ſhould 
be maimed, ſhall aw oY to miſs him, and ſtrike a third per- j B. 4 
ſon, and maim him, he is Hable (4) to an appeal of mayhem 5 1 
at his ſuit, whether he had any kind of ill will againſt him 1 
or not. See B. 1. c. 

31. f. 4m. 

As to THE SECOND POINT, viz. What ought to be the 
form of the writ, bill, and declaration, I ſhall only take no- 
tice in this place, | 


Se. 17. FIRST, That the word © maybemiavit” (e] is ſo (4) 1. Inſt. 
neceflary in every ſuch writ, bill, and declaration, that it can 136. 
be ſupplied by no other word of the like ſenſe, nor by any 
circumlocution whatſoever. 


$8. 
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SF. 18, SECONDLY, That in every ſuch writ, bill, or 
(a) r. Inft, declaration, the mayhem muſt (a) be laid to have been done 


227. Felomice, and yet the defendant is not, at this day, ſubject to 
78 72+ the loſs of member from ſuch an appeal, as ancicntly (4) he 


( See B. 1. Was; in which reſpect the law ſeems to have required the uſe 
c. 44. ſect. 3. of the word felonice, | 
1. Inſt. 127. 


Pultcn 17. | 
(c) 41. Afſize Seck. 19. TnirnrLy, (c) That it is in the election of 
1 the plaintiff to declare againſt him who actually gave the 


— 4 . . . 
en wound, as the principal offender, and againſt thoſe who 


F. Cor. 11. abetted him, as accetfaries.; or elſe ts declare againſt them 
228, all as principals. | | 

So C44. tint 

Contra, B. Appcal 60. 154. F. Cor. 60. 110, 


Seft. 20. FOURTHLY, That if a man bring a writ of 
appeal of maybe, and count of battery, he abates the writ, 
becauſe the writ ſuppoſes no battery, and therefore is not 
purſued by ſuch a declaration as it ought to be. But for 
other particulars relating to the form of appeals, I ſhall re- 


Y Coke's fer the reader to the books (4) of Entries. 
Ent. 50, 51. | 


45» 46. As to THE THIRD POINT), viz. What defence may be 
made by the appelice. | 


Sect. 21. Being able to find little or nothing particular 
concerning pleas in abatement by ſuch an appellee, 1 ſhall 
refer the reader, for that matter, to what is faid concerning 
pleas in abatement of appeals in general, in the latter part of 
this chapter, and only take notice in this place of the fol- 
lowing particulars. 


1. Where a recovery in another action may be pleaded in 
bar of an appeal of majhem. 


2. Where and in what manner /on aſſault demeſne, and other 
matters of the like nature, may be ſo Rleaded. | 


Whether an arbitrament, or an accord with ſatisfaction, 
may be ſo pleaded. 


4. What kind of releaſe may be ſo pleaded. 
5. Where a nonſuit in a former action. 


(e) 1, Int. 6. That (e) an appellee cannot wage his law, 
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As to the firſt of theſe particulars, vig. Where a recovery 
in another action may be pleaded in bar of an appeal of 
mayhem. | 


Se. 22. It ſeems clear, that notwithſtanding a recovery, 
(a) in an appeal of maybem, cannot be pl eaded in bar of an (a) 22. Aﬀize 
action of treſpaſs for the battery with which the mayhem $2- 
was accompanied, becauſe (%), in ſuch an appeal, the mayhem F. Cor. 110. 
only is conſidered diftin& from the battery, vet (c) a re- * 42 
covery in an action of treſpaſs, for an aſſault, battery, and 43. Ate 39. 
wounding, may be pleaded in bar of an appeal of mayhem, (5) R. Ap. G. 
appcaring by proper averments to be brought for the ſame N Co. * 
treſpaſs ; for it ſhall be intended that the jury, in giving 5 * 
damages for the wounding, included the maim, and no man 42. Aſize 3. 
ſhall be liable to double vexation for one and the ſame thing; 

et (4) in ſuch a caſe if the appellee ſhall make it appear, (4) 1. Leon. 
by a ſpecial replication, that the maim hath been occaſioned 318. 391. 
fince the verdi& in the ation of treipais, by ſome ſubſe= | 
quent mortification, dryneſs, or ſhrinking of the part, by 
reaſon of the wound, perhaps he may avoid ſuch plea by 
ſuch ſpecial matter ; but the Court will not intend it unleſs 
it be ſpecially ſnewn. 


As to the ſecond particular, viz. Where, and in what 
manner n aſſault demeſne, and other matters of the like na- 
ture, may be pleaded in bar of an appeal of mayhem. 


Sect. 23. It ſeems clear, that it is a good plea in bar 
of ſuch appeal, that (e) the plaintiff firſt aſſaulted the defen- e) 2. R. Ab. 
dant, and would have beaten and killed him, unleſs he had 847. 
detended himſelf againſt him, &c. or that (F) the plaintiff Raſtal * 
firſt aſſaulted the defendant, who fled from place to place, 100. OY 
till he was reduced to a neceffity of fighting, &c. And 25. Ed. z. 42. 
in ſome books (g) it ſeems to be holden in general, that jon See B. . c. 
aſſault demeſne may be pleaded in bar of any ſuch appeal, 60. ſect. 23. 
without any ſpecial circumſtances in favour of the defen- (8) 27. Edw. 
dant: Yet how far a trifling aſſault may juſtify a grievous 3 RT 
mayhem, as the cutting off of a leg or hand, &c. unleſs it F. Cor. 142. 
happened accidentally in the ſcuffſe, without any barbarous 1. Keble 921. 
intention, may well deſerve to be conſidered. However (þ) 1, Sid. 2464 
it ſeems clear, that if the maim in the declaration be laid in (b) . Alus 
A. and the defendant juſtify the ſame maim, by reaſon of B. Viſre 74. 
an aſſault made upon him by the plaintiff in B. he needs B. Trav. 173. 
not traverſe the maiming of the plaintiff in A. or in any 
other place; for it is apparent, thas the ſame maim could 
not be given but in one and the ſame place; and there- 
fore. being juſtified in any one place, it is. well anſwered. 
Alſo it ſeems /i) clear, that a man cannot juſtify the i) 2. R. Abr. 


maiming another in defence of his poſſeſſions, but only 548- 
in 2. Inſt. 316. 
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(a) a. Iuſt. in the defence of his perſon. Alſo it is certain, (a) 

1 that a defendant cannot give in evidence on the general 

ME te _ that the plaintiff firſt aſſaulted him, but muſt ſpecially 
plead it. - 


As to the third particular, v:z. Where an arbitrament, 
or accord with ſatisfaction, may be pleaded in bar of an ap- 
peal of mayhem. 


8 ect. 24. It clearly ſeems to be admitted in the plead- 

(5) 35. H. 6. ings (6b) in ſome books, and is ſaid (c) to have been ad- 
39. 30: judged in a roll not printed, that notwithſtanding every 
F. en 63. ſuch appeal muſt ſuppoſe the fact to have been done felo- 
6. Coke 44. niouſly, yet inaſmuch as at this day it ſubjects not the ap- 
{c) 9. Co. 78. pellee to the loſs of member, but only to damages, &c. as an 
action of treſpaſs doth, it may be well barred either by ar- 


bitrament, or an accord with ſatisfaction executed. 


As to the fourth 1 viz. What kind of releaſe may 
be pleaded in bar of an appeal of mayhem. 


Se. 25. There can be no doubt but that a releaſe of all 

(4) Lit. ſe&. manner of appeals, (d) or a releaſe of all manner of actions, 
gol. or a releaſe 5Pall manner of demands, (e) might always be 
905 e. pleaded in bar of ſuch an appeal; and that a releaſe of all 
(Hi. Inſt. 288. manner of actions (7) perſonal may alſo be pleaded in bar 
of it at this day, becauſe the appellant ſhall recover in it 

nothing but damages; but while it ſubjected the appellee to 

1. Inſt, 288. the loſs of member, it ſeems queſtionable, whether it could 
| be barred by a releaſe of actions perſonal, becauſe it feems 
to have been then eſteemed an action of a higher nature, 

and not properly to come under the notion of a perſonal 


action. 


As to the fifth particular, vis. Where a nonſuit in 
a former action may be pleaded in bar of an appeal of 
mayhem. | 


(g) 43- Aſſine Sef, * It ws — g) that 5 nonſuit in _ ſuch 
39+ a , after the plaintiff hath appeared to it, may be plead- 
isl. 2 ak of any > ou Alſo (Pie ſeems to have hong ad- 
F. Cor. 214. judged, that it may alſo be pleaded in bar of an action of 
(6) 43. Aſfize treſpaſs brought for the ſame maim, and alſo for the bat- 
Rf tery with which it was accompanied; yet howſoever the 
App. 138. jay may ſtand in relation to this matter, if ſuch action be 
brought for the battery only, without mentioning the may- 

hem, I ſee not how it can be barred by ſuch a nonſuit, be- 

cauſe it is generally holden, that in an appeal of mayhem no 

| con- 
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conſideration (a) can be had of the battery, but only of the (a) B. App. lo. 
mayhem; and if ſo, it ſeems ſtrange, that a nonſuit in ſuch of og * 
an appeal ſhould bar an action of a different nature, brought vide ſup. ſcct. 
for a matter which the appeal had nothing to do with. 22. 
However (3) it ſeems clear, that a nonſuit in an action of (4) B. App. 
treſpaſs is no bar of an appeal of mayhem. Alſo I take it for 71. 7 
granted, that a nonſuit in an appeal of mayhem, before the EY 
plaintiff hath appeared to it, is not (c) a bar of any other /e) 1. Inſt. 
appeal or action, becauſe the writ, for what appears to the 139. 
contrary, might be purchaſed by a ſtranger, in the name of 

the plaintiff, 


As to THE FOURTH POINT, viz. How the mayhem ſhall 
be tried, and where the trial ſhall be peremptory, 


S:#.27. There is no (4) doubt but that if the defendant 74) 28. Afſize 
put it in iſſue, whether the plaintiff were maimed or not, 5- | 
and pray that the part which was hurt be viewed by the * 8 | 
Court, in order to haye it adjudged on ſuch view, whether © . | 
there be any mayhem or not, the Court may take a view of 
the part, and on ſuch view determine the matter ; or if there | 
remain a doubt upon the view, may (e) award a writ to the (e) 28. Aff. 3. 
ſheriff to return ſome able phyſicians and ſurgeons, for the Raſtal 46. ö 
better information of the Court. But it ſeems, that the Court 28. * 94+ 4 
cannot proceed to ſuch a trial by their view, unleſs the de- 95 H. 1 
fendant pray it: And in ſuch caſe it ſeems (7) that they are 21. H. 7. 4c. 
not bound to try it in ſuch manner, but may order a trial 41. Aſſize 27. | 
by a jury, at which it is ſaid, (g) that they may, if they think E) 22. Aff. Sa. * 
fit, order that the jury ſhall have a view of the wound: And de **+#+7- 
becauſe the Court has ſuch a diſcretionary power in relation 
to ſuch view, it hath been reſolved, (+) that the plaintiff in (5):.Ink.213, 
the appeal muſt appear in proper perſon, and not by attor- 
ney, becauſe that would put the view out of the power of the 
Court. And it ſeems to be agreed, (i) that an adjudication (i) &. H. 7-3. 


1 28. Aſſize 8. 
made upon ſuch view is peremptory and concluſive to each 21. H. . 5 
party. | 37. Aſſite g. 
26. Allize 32. 


— 2 RE 


Se#. 28. It ſeems to be holden, that the defendant, in 
an appeal of mayhem, may in ſome caſes wage battle; but I find 
no inſtance in which BATTLE hath been actually waged in 
ſuch an appeal. | | 

II. Of ArPEALS capital there are two kinds: 

I. Appeal of treaſon, 


2. Appeal of felony. 


Ann 1 
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AND FIRST of APPEALS of Treaſon. 


(4) 3. Inſt. 132. $22, 29. APPEALs of Treaſon, as it is ſaid, (a) might be 
ie am 22. ſued anciently not only before the parliament, but alſo be- 
5. P. C. 78. fore other courts of common law. as well as before the con- 
Con. ſtable and marſhal, and were determinable by battle, verdict, 
B. Appeal 46. or otherwiſe, according to the courle of the ſeveral courts 
1. Hale 349- before which they were commenced. But it 1s certain, 
pa "3% that ſuch appeals 1 the parliament are taken away by 

1. Hen. 4. c. 14. ſet forth more at large in the four- 


teenth ſection of this chapter. But I do not ſee any rea- 


ſon why appeals of treaſon, done in the realm, before 
other courts of common law, which had before juriſdiction 


thereof, ſhould be conſtrued to be taken away by that 
ſtatute, which by ordaining, “that appeal of things done 
„within the realm, ſhalt be tried and determined by the 
„good laws of the realm,” cannot be intended to reſtrain 


any appeal determinable wholly by thoſe laws, as all the 


appeals before the courts of common law ſeem always to 
have been. 


However, ſince there has been no inſtance of any ſuch 
appeal, before any court of common law, either fince the 
making of the ſaid ſtatute, nor for many years before, the law 


relating to ſuch appeals ſeems wholly obſolete at this day (2). 


(2) Appeals of Treaſon in the common law courts ſeem to be taken away by 
5: Edw. 3. c. 9. and 25, Edw. z. c. 4. by which none ſhall be put to anſwer except 
y 


indictment or preſentment. 1, Hale 349. 


4. Inſt. 124. But as for appeals before the conſtable and marſhal, of 
332 180. treaſons done out of the realm, it ſeems clear, that the law 
ory con in relation to them is ſtill in force, as it always hath been; 
| for the ſaid ſtatute of 1. Hen. 4. c. 14. by ordaining, that 

« appeals of things done out the realm ſhall be tried and 

& determined before the conſtable and marſhal,” ſeems clear- 


ly rather to affirm than weaken their juriſdiction in relation 


to ſuch treaſons. 


Ruſaworth's Alſo it hath been adjudged, that the ſtatutes which ordain, 
Collect. Part that treaſons done out of the realm ſhall be tried in the 
2, vol. 1, king's bench, &c. do not take away the juriſdiction of the 
rom * 112. conſtable and marſhal, in relation to appeals of ſuch trea- 
1 {cram ſons ; as hath been more fully ſhewn chap. 4. ſection 10. 
And agreeable hereto, an a of treaſon, ſuppoſed to have 

been committed beyond ſea, was actually commenced in 

the ſeventh year of the reign of king Charles the firſt, by 

Donald Lord Rea, againſt David Ramſey eſq. before the 

conſtable and marſhal, who, for want of ſufficient proof 

to clear the truth of the accuſation, actually awarded, that 

A DUEL ſhould be fought between the ſaid appellant and ap- 


pellee, for the final determination of the matter. 
DECONDLYy 


— — r or 
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SECONDLY, Of Appeals of felony there are four principal 
kinds. 


i. An appeal of Death, 
2. An appeal of Larceny: 
3. An appeal of Rape. 
4. An appeal of Arſon, 


But before I examine the nature of each of theſe in parti- 
cular, I ſhall premiſe ſome things in general conceraing what 
perſons are capable of bringing them. 


Sea. 30. FissT, that (a) the infancy, old age, or other (a) Moor 481. 
imbecility of the plaintiff, is no good objection againſt his Summary 183. 
bringing an appeal, though it take from the defendant the $*11wood 120. 
benefit of war7ing battle, and in that reſpect puts him in a 1 
worſe condition than he would be in, if the appeal were under cited. 
brought by a perſon capable of fighting; for inaſmuch as Con. 45. Ed. 
the defendant has proper means for his acquittal, by putting 3. 25. 
himſelf upon a trial by his country, and the imbecility of the *. Ale 14. 
plaintiff is wholly owing to the act of Gop, and no ways 
leſſens the injury complained of by him, it is not reaſona- 
ble he ſhould ſuffer any diſadvantage from it. And agree- | 
ably hereto it ſeems to have been ſettled, (%) of late times, /4) 2 7. H. 8. 
contrary to the numerous authorities (c) in the old books, 11. 
that the parol ſhall not demur in an appeal for the nonage of 1 
the plaintiff. Vet it is certain, (4) that an infant muſt pro- e ee, 
ſecute ſuch ſuit by a guardian; and it 1s ſaid, (e) that he 183. 8 
ſhall be nonſuited for the non- appearance of ſuch guardian, Smith and 
upon demand, at any day whereon he is demandable, not- Bowen, 
withſtanding an allegation that he was not able to come by 8 1 n 
reaſon of ſickneſs, or other ſuch like excuſe. And there (g) ror irs. 
(J)] is a caſe wherein the Court refuſed to enlarge the day Dyer 137. 
of ſuch guardian's appearance upon a ſurmiſe of his fick- 11. H. 4. 94. 
neſs. But notwithſtanding the guardian be ſo neceſſary in 3 8 8 
the proſecution of ſuch a ſuit, yet if the infant come into B. App 5 I 
court, and fay he will relinquiſh it, and yet the guardian F. Age 57. 
will proſecute it, the Court may, (g) in diſcretion, diſcharge 83. 
ſuch guardian, and aſſign another; for it is not reaſonable = Aﬀſize 4. 
that an infant be bound to continue a ſuit againſt his will ,7 — * 

; . Ed. 3. 23. 
which demands nothing but revenge, and will be chargeable (4) 25. H. 8. 
11 


to him. s 

* ( Noy 88. 
Latch. 173. () Noy 88. Latch, 173. (g) 1. R. Abr. 288. Style 456. Sal- 
keld 176, 177. : 


VorL. III. | X Sea. 


(#5) 4. Co. 42. 
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la) Co. Lit. 25. Set. 31. SECONDLY, (a) that a woman may ſue any 
=; eee e other appeal except that of the death of an anceſtor ; for 
S P. C. 40 the ſtatute of MAGNA CHARTA, 34, which ordains, ** that 
Summary 184. no man ſhall be impriſoned on the appeal of a woman, 

| 5 for the death of any one but her own huſband,” reſtrains 


not any other appeal whatſocver. 


Sect. 32. THIRDLY, That an ideot, (2) or perſon born 
- "oh af and dumb, or one attainted /c) of treaſon or felony, or 
S. P. C. 60. 98. but out-lawed (4) in a perſonal action (ſo long as ſuch at- 
(<)11. AF. 27. tainder or outlawry continues in force) cannot bring any ap- 


(4) 17. Aſize peal whatſoever. 


B. App. 118. 146. F. Utlag. 47. 


( 2) Summary de 


And now I am more particularly to conſider the nature 
of an appeal of death in particular. 


For the better underſtanding whereof, I ſhall examine the 
following points. 


1. Within what time it muſt be brought. 
2. In what county, 
3. By whom. 


As to THE FIRsT POINT, viz. Within what time an ap- 
peal of death muſt be brought, 


Sec. 33. It is enacted by the fatute of Glouceſter, chap. . 

(6) S. P.C.62. ** that an appeal,” (e) which from the purport of the whole 
Intra ſe&. 48. ſtatute hath been conſtrued to be meant only of an appeal 
of death, ** ſhall ſtand in effect, and ſhall not be abated for 

| « default of freſh ſuit, if the party ſhall ſue within the 

B. App. 37. year and the day (/) after the deed done.” And it hath 
2:. Ed. 4. 39. been holden, (g that the computation of ſuch year and 
(g)S P.C.63. day is to be made from the time of the wound which occa- 
| foned the death, and not from the time of the death; and 
this opinion ſeems ſomewhat to be favoured by the letter of 
the ſtatute, which is, that the party ſhall ſue within the 
« year and day after the deed done,” but no deed is done at 
the time of the death, but at the time of the wound : yet 
the contrary opinion is ſettled (%) to be law, and is cer- 
2. Inſt, 320, tainly more agreeable to the intent of the ſtatute, the plain 
3- Inſt. 53. import whereof ſeems to be, that the appellant ſhall not be 
1. Hale 427. adjudged to have made default of freſh ſuit, unleſs he have 
been negligent a year and a day; but negligent he could not 

be as to the bringing an appeal before the party was actually 


dead, becauſe till then no appeal lay. And agreeably hereto 
it 


Ire 


he 
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it ſeems alſo to be ſettled, (a) that if a perſon become (a) 26. Al. 
acceflary after the death, by receiving the offender, an appeal 757 . 
lies againſt him at any time within the year and day after ſuch 3. P. C. 8 
receipt, becauſe until then the appellant could not poflibly 2. Inſt. 320. 
be guilty of any negligence as to tlie bringing of an appeal 

againſt the receiver Alſo if an appeal had been abated by 

the demiſe of the king, before 1. Edw. 6. c. 7. (by which | 
this miſchief is provided againſt) it ſeems (5) clear, that (4) 2. H. . 10. 
the appellant might have ſued a re- attachment againſt the B. App. 81. 
appellee, within the year and day after ſuch demiſe, for that 8 = 
he was in no default, and otherwiſe would have been with- 3 


Seck. 34. It ſerms, that the year and day, in any of the 
caſes above-mentioned, are to be computed from the begin- 
ning of the day on which the death, or receipt, &c. hap- \ Vid 
pened, and not from the preciſe minute, or hour; becauſe (< 3 
regularly the law makes no fraction of a day; and there- Co. Lit. 130. 
fore (c) if the party die at any time the firſt day of January, 258. 
the year ſhall end the firſt day of January following. Con. 
3. Inſt. 53. 
As to THE SECOND POINT, viz. In what county an ap- 
peal of death muſt be brought. 


Sect. 35. I ſhall take it for granted, that it is a local (4) 18. Ed. z. 
action, (d) and conſequently cannot be brought in a — 32. 
county. But if a perſon happen to die in one county of a = z 3 
wound received in another, it is ſaid, Ce) that the appel- Dyer 18. c. 
lant had, by the common law, his election to bring his (ea. Hale 163. 
appeal in either county, and that, in every ſdch caſe, the 3. H. 7. 12. 
trial ought (7) to be at THE BAR, and by a jury returned + G7. = 
(ze) from the body of each of thoſe counties. But fince gut ho 
the making of 2. and 3. Edw. 6. c. 24. by which it is amble of 2. & 
enacted, that in ſuch cates, the party to whom appeal 3. Edw. 6. 24. 
* of murder ſhall be given by the law, may commience, ſcems con- 
© take, and ſue appeal of murder in the ſame county where 605 3 
the perſon feloniouſly ſtricken, or poiſoned, ſhall die, &c.“ (3. K 
I take it for granted, that ſuch an appeal in the county Finch 410. 
wherein the party died, may be tried by a jury of ſuch coun- Dyer 40. 
ty without the joinder of any other. Wie 2: Seo. 

2. 044. 

I ſhall not in this place examine in what county acceſſarĩes 
to murder are to be appealed or tried, but ſhall refer the con- 
fideration thereof to the chapter concerning the arraignment 


of the PRINCIPAL AND ACCESSARY: 


X 2 Ag 
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As To THE THIRD Po'NT, vz. By whom an appeal of 
death is to be brought; 1 ſhall endeavour to ſhew, 


1. Where it may be brought by a wife ; 
2. Where it may be brought by an heir. 


As to an APPEAL of Death by a wife, the following par- 
ticulars ſeem moſt obſervable. | | | 


Vide infra $-#. 36. FirsT, She muſt be able to prove, not only 
ſet. 59. & 60. that the was wholly innocent herſelf of the death complained 
of, but alſo that the was the lawful wife of the deceaſed, at 

(4) 2. Inſt. 68. the time of his death; for it ſeems to be clearly ſettled, (a) 
115 * 3- 9" that © ne ungues accouple in loial matrimonie” 18 a good plea in ſuch 
8 3. an appeal, and triable by the biſhop's certificate, who, if 
11. H. 4. 14. the marriage were unlawful, by reaſon of a precontract or 
S. P. C. 39. conſanguinity, or otherwiſe, ought to certify againſt the 
3 181 appellant. Alſo it is laid down as a rule in the old books, 
05 ) Brac. l 3. (5) that a wife may have an appeal of the death of her huſ- 
c. 29. band inter brachia ſua interſecti et non aliter. By which words 
Flet. l. 1.c.35. ** inter brachia ſua,” according to Sir Edward Coke, (c) it is 
S. P. C. 55. to be underſtood, that the deceaſed had the wife lawfully in 
92 Ane poſſeſſion at his death; and if this be the — of them, 
5 thus much at leaſt ſeems to follow, that if the huſband were 
divorced from the wife at his death, though by a voidable 

| ſentence, ſhe cannot maintain an appeal. Yet it is generally 

holden, that a wife who hath eloped from her huſband may 

. have an appeal of his death, as ſhall be more fully ſhewn in 
(4)S.P.C.59. the next ſection. And Staundford (d) ſeems to underſtand the 
import of the expreſſion above-mentioned to be this, that 
the wife ought to have had the deceaſed in her view, and to 

have been preſent at his death, which 1s moſt certainly not 

neceſlaty at this day. But finding little more ſaid concern- 

ing this matter in any other modern book, I ſhall leave the 


farther conſideration thereof to others. 


(e) 27: Aﬀizce Set. 37. SECONDLY, In ſome caſes a woman may have 

: an appeal of the death of her huſband, where ſhe cannot 
A ; claim dower of his lands; as where the huſband was at- 
F. n 21. tainted (e) of high treaſon at the time of his death; for at- 
Co. Lit. 33. b. ter the attainder he was ftill her huſband as much as before, 
7-Co.Calvin's and (/ it is the loſs of her huſband which is the cauſe of 


855 00 .the appeal. Alſo where a woman elopes from her huſband, 


(f) 8 it is ſaid, that ſhe may have an appeal (g) of his death, 
145. though not a writ of dower; for by the common law ſhe 
(z)B.App-17. might have had both; and the Hatute of Meſiminſter the ſecond, 


8. 8 c. 34. which takes from her the latter, leaves the other as 


Con. be Ore. 
2, Inſt. 317. 


Sed. 
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Sef. 38. Thinp x, If ſuch appellant take another huſ- (a) Sum. 8 f. 
band either before, or pending the appeal, ſhe puts (a) an S. P. C. 39. 
end to it for ever; for being given her only from a regard to 2+ Inf. 69. 
her widowhood, it cannot but ceaſe when that determines; 20, 17 2 
and being once barred, it is barred for-ever. And on this () 1 
ground it ſeems alſo to be certain, (2) that if ſhe marry 3. 
after judgment in appeal, ſhe cannot pray execution. How- B. App. 109. 
ever it ſeems clear, that in ſuch a caſe the appellee ſhall not _ 8 
(e) be diſcharged without the king's pardon : But J do not 5 asd the 
find it ſettled (4) what ought to be done with the appellee in books above 
ſuch a caſe. But thus much ſeems to be certain, that the cited. 
king cannot proceed againſt him by way of indictment, be- () B. App. 
caule he is attainted already; and therefore it may probably *7: 
be argued, that the Court may award execution againſt him, 2. . 5. 10. 
either ex officio, or at leaſt at the demand of the king; for 5. H. 4. 22. 
otherwiſe he would fave his life by reaſon of the aitainder F. Sc. Fac. 41. 
by which he 1s adjudged to loſe it. je 45 7 At LI 


' 9 
S. P. C. 166. (4) 2. Leon. 83. Vide 21. Ed. 4. 727 73. 


As to the APPEAL of Death by an heir, the following par- 
ticulars ſeem moſt remarkable. 


Sect. 39. FIRST, If the deceaſed had a wife at the time 
of his death, and ſuch wife were wholly innocent of it, ſhe 
only, (e) and not the heir, hath a right to the appeal; and g - 
whether ſhe bring one, or wholly negle& it, and though 8. FC. 5 
ihe die or marry within the year and day, the heir cannot 20. 6. 4z. 
bring an appeal; and the reaſon hereof, according to Keiſway, ) Keilw. 
(/) is this, that the appeal being once out of the blood, ſhall 128. 


not return to it again: Yet (g) if the wife herſelf had a ſhare 5 ) =. 


(e) Keilw. 120. 


in the guilt, the heir may have an appeal againſt her. But f. Jones 42 ;. 


if the petit treaſon be pardoned by the parliament, it ſeems, 18. Edw. 4. 1. 
that (%) the heir can bring no es for he cannot F. Cor. 459. 
bring it for the murder only, becauſe the petit treaſon in- 3 . mp 
cludes in it murder and more, and being the greater offence () Dyer 50. 
drowns the leſs, and therefore the pardon of it ſeems to par- 1. Leon. 326. 


don the murder alſo. 


Sect. 40. SECONDLY, Every ſuch appellant muſt be heir (7) *7: Ed. 3. 
eneral (i) to the deceaſed, by the common courſe of the F Cor. tas 
aw, unleſs the (&) heir general had himſelf a ſhare in the Summary 182. 
guilt, in which caſe the next heir ſhall have an _ 8. P... 
againſt him. But a father cannot (1) have an appeal of the J = 
death of his ſon, becauſe he cannot be his heir. Neitlier Nan 9 
can (n) can any one bring an appeal of the death of a per= S. P. C. 4 
ſon attainted of treaſon or felony, except his wife, becauſe (/ F. Cor. 41. 
he can have no heir. Neither ſhall a ſpecial heir, (n) by (h B. App. 
the cuſtom of borough Engli/h, or otherwiſe, have an appeal — 3 : 
of the death of his anceſtor,” becauſe he is not his next ge. %s. P. C 
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{a)S.P.C.60. 
1. Inſt. 8. 13. 
22.H. 6. 43. 
F. Cor. 235. 
But F. Cor. 
322. ſeems 
Contrary. 
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neral heir; and yet he is inheritable to ſuch of his lands to 
which the cuſtom extends, &c. And for the like reaſon, if 
the deceaſed, at the time of his death, had two tons, the el- 
der whereof is attainted of treaſon or felony, neither (a) of 
them can have an appeal; not the elder, becauſe of the at- 
tainder ; not the younger, becauſe he cannot be heir to his 
father while he has an elder brother; who though he bo 
looked upon as dead in law to ſome purpoles, is yet in truth 
alive, and capable of forfeiting all the privileges belonging 


to the heir, though not of taking benefit from any of them, 


S. P. C. 59. 
Summary182, 
' B.App.30.88. 
104. 141. 144. 


Ca) 16. H. 7. 1 ö. 


B. App. 156. 


11. H. 4. 12. 
8 ummary i182. 
B. App. 30.88. 
104. 141. 144. 
(FZ DSup. ſ. 39. 


(5) Sum. 182. 


13. H. 4. 6. 


9. H. 7» 57 6. 
16. H. 7, 15. 
11. H. 4.1 112. 
App- 141. 
144. 186. 
640 2 Leon. 
33. ſeems 
sontrary. 


But notwithſtanding a younger ſon cannot bring an appeal 
of the death of the father, while there is an elder ſon of the 
ſame father living, yet if the eldeſt ſon be by one venter, 
and the middle and younger ſon by another, and the mid- 
dle fon be killed, the youngeſt only ſhall have an appeal of 
his death, becaufe he only is his heir, as being of the whole 


blood with him; and therefore, (5) it is na good plea to an 


appeal for the death of a brother, that the appellant has F. §. 
an elder brother living, without ſhewing, that J. S. was of 


the whole blood to the deceaſed. 


Se#. 41. TrirDLy, If an appeal be once commenced 


by an heir, who dies hanging the ſuit, it ſeems to be agreed, 


by (c) almoſt all the books, that no other heir can after- 


*- wards proceed in ſuch appeal, or commence a new one, for 


that this is a perſonal action, given to the heir in reſpect to 
his immediate relation to the perſon killed, at the time of 
his death, and, like other perſonal actions, ſnall die with the 
perſon. But ſome (d) have holden, that if the firſt heir die 
within the year and day, without commencing an appeal, 


„ the next heir may bring one. But this is made a doubt by 


others, (e) and the generality (/) of the books ſeem to fa- 


* your the Perry opinion, as being more agreeable to the 


reaſon of the caſe above- mentioned, and the general tenor 
of the law in relation to appcals, which, in no caſe that I 
know of, will ſuffer the right of bringing one to be tranſ- 
ferred from one to another; and therefore, as in cale (g) 
where the deceaſed hath a wife at the time of his death, who 
dies within the year and day, the heir hath no right to an 


4 appeal; ſq if he have an heir at his death, in whom the 
. right of the appeal is veſted, and ſuch heir die within the 


year and day, it ſcems, that no other heir ſhall have an ap- 
peal. Yet it is holden, (5) by Sir Matthew Hale, and ſome 
others, that if the firſt heir get judgment in an appeal of 
death, and die, his heir may ſue execution. But this is 
daybted of by Sir Milliam Staundferd (i), and ſeems cantrary 
40 many (4) of the old books, and not eaſily reconcilable 
with the reaſon of the caſes abovementioned. But whether in 


this caſe the Court may (/) not award execution either cx of- 


Heis, 


a Bhd 


* held — r — | aac 2 — - K 
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cio, or at the demand of the king, may deſerve to he conſi- 
dered, for the reaſons given See. 38. Allo if a perſon who 
is killed have no wife at the time of his death, and no iſſue 
but daughters, and all thoſe daughters die within the year 
and day, it may reaſonably be argued, that the heir male may 
have an appeal, becauſe the right of bringing one never veſted 
in auy other before. But finding this cafe in none of THE 
BOOKS, I ſhall leave it to be more fully conſidered by others. 


Sef?. 42. FourTHLyY, Every ſuch appellant muſt not 
only be heir general to the deceaſed, but alſo heir male; and 
this depends upon MaGnaA CHARTA, c. 35. by which it 
is enacted, “ that no one ſhall be taken or impriſoned on 
{© the appeal of a woman for the death of any one but her 
* own huſband.” And the Judges are ſo for bound to take 
notice of this ſtatute, that if a woman bring an appeal of the 
death of her father, or of any other but her huſband, they 
ought, (a) ex icio, to abate the writ, though the defendant /a) F. OF, 
take no exception to it. But it is ſaid, (6) that by the com- C urt 7. 
mon law an heir female might have brought an appeal of PR 2 
the death of her anceſtor, as well as an heir male. And it LN 
ſeems (c/ to be the better opinion at this day, that the heir (c) Sum. 183. 
male of the deceaſed, who r. his blood through a fe- 2. Inſt. 68. 
male, may have an appeal, as the uncle being heir on the k. Cor. 385. 
part of the mother, or the grandſon by a daughter, &c. and 1 
yet the mother in the firſt caſe, and tlie daughter in the ſe- A i 
cond. could have had no appeal; for inaſmuch as by the com- in the Exche- 
mon law, fuch mother bas daughter had not only a right to quer-Cham- 
bring ſuch appeal, but alſo to have ſnch right derived oy HO 
through them to others, it ſeems hard to conſtrue the ſta- Qu. 75 Ed. 
tute by depriving them of the former to take from them the 1. 
other alſo; eſpecially conſidering, that an heir male who 1. Inſt. 25. 
derives his blood through females, ſeems no way leſs worthy 3 C. 55. 
to bring an appeal, than if he had derived it through males; PP. 04. 
and all ſtatutes wha ſoever which are made in abridgment of 
any right of the ſubject, ought to be ſtrictly conſtrued. 


Sec. 43. FIFTHLY, in every ſuch appeal, by one, as (4) 2 1. E. 3. z3. 
heir to the deceaſed, it muſt ſpecially (4) appear by the writ, 45. Ed. 3- 25. 
or at leaſt by the count, in what manner he is ſo. WN 


Summary 187. 1. Bulſt. 71.78. 
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(a) F. Cor. 
100. 

Laich. 127. 
S. P. C. 60. 
(4/1. H. 4. 12 
12. H. 7. 27, 28, 


29. 

37. H. 6. 30, 31. 
(cz. Ed.. 1 5. 
2. Ric. 2. 

3. H. 7. 12. 


(%) Keiiw.70. 
160% Bract. J. ;. 
c. 26. 

F. Cor. 100. 
„ H. 4-13; 
B. G. dF gliſc 
6. 

B. Cor. 142. 
B. App. 91. 
(Yz. Inſt. 
108. 

See b. 1. c. 33. 
. 
(7 /) Sum. 184. 
se. 
F. Cor. 17. 
E. Cor. 216. 
In App. 34. 
(Lit. ſ. 177. 


Sum. 184. 
(in) Latcn, 
127. 

{1} Sum. 184. 
„tn. 
F.Corone3g2* 
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AND now I am come to AN APPEAL of Larceny ; for the 
bet.er underſtanding whereof I ſhall conſider, 


1. By whom an appeal of Larceny may be broyght. 

2. Agaluſt whom it may be brought. 

3. In what county it may be brought, 

4. Within what time it may be brought, 

5. In what caſe there ſhall be reſtitution of the goods flolen, 


As to the FIRST POINT, viz. By whom AN APPEAL of Lar- 
ceny may be brought; the following particulars ſeem moſt 
remarkable, 


Sec. 44. FirsT, There is no neceſſity that the appellant have 
the ab/olute property of the goods ſtolen ; for it ſeems agreed, 
that a carrier, or even a ſervant, (a) to whom goods are de- 
livered to be carried to a certain place, or church wardens 
having (4) poſſe an of the goods of a church. or in gene— 
ral, any perſon whatſqever, (c) who is fo far intruſted with 
the goods of another as in judgment of law to have the / 
ſeſlian, and not the bare charge of them, may have an appeal 
of larceny againſt any one who ſhall fteal them, for that they 
bave a ſpecial kind of property in them againſt all ftrangers : 
And 1t ſcems that they may cither bring a general (d) appeal 
as for their own goods, or a fpccial (e) one for the goods of 

F. S. in their cuſtody. Allo it is ſaid, that a perſon who 


. hath been robbed of his goods, ſtill continues to have lo far 


the poileſſion as well as the property of them, that he may 
bring an appeal of Izzceny againſt any one who ſhall ſteal 
them fem the robber, as ſhall be more fulty ſhew in the 
next ſection. Rut it ſeems (/) clear, that no one can main» 
tain ſuch an appeal who has the bur? ch of goods with- 
out a Feen, us a butler or cook, who in my own houſe 
have the charge of my goods, for that in ſuch a calc the 
whole peſſctiion, as well as the abſolute property, in the 
judgment of law always continues in me. it is certain, 
that a wen cannot (g) have an appeal of larceny againſt his 
lord, for any of bis goods teken by the lord, becauſe (+) 
the lord by ſeizing them makes them his own ; but it is 
agreed (/) that a villen may have an appcai of deatli or an 


appeal of rape againſt his lord. Alſo it ſcems clear at this 


(4) day, that any tenant who is not a villein, may have an 
appeal of larceny againit his lord. 
Lit. ſ. 289, 190 Sum. 184. (4)S.P.C. 62. 


Sec. 45. SECONDLY, There is no neceffity that the 
wrong, for which ſuch an appeal is brouzhr, be immedi— 
ately done to the perſon of the appellant; for if a ſervant be 
robbed of aan $a goods in his cuſtody, the maſter (/) 


may bring the appeal as well as the ſervant ; and in ſuch caſe 
he who firſt commences it ſhall prevent (m) the other. Alſo 
if one be robbed of goods wherein another is jointly inte- 
reſted with him, and die, the ſurvivor (u) may bring an ap- 

| | Ptal- 
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peal. Alſo if I be robbed by A. who afterwards is robbed 
of the ſame goods by B. it is ſaid, {a) that 1 may have an (2) Sum. 134, 
- * 8. P. C. 61. 
appeal of larceny againſt B. becauſe A. claiming no pro- . Cor _—_ 
perty, but taking the goods merely as a felon, had, in judg- ,; Edw. 4.3. 
ment of law, neither any property nor peſſeſſion in them, Keilw. 160. 
but the ſame wholly continued in me. But if the goods B. Appeal 100. 
had been taken from me by a treſpaſſer, under the pretence 8. 4 7+ 5: 
of ſome title, and ſuch treſpaſſer had been robbed of them, f 3. 
it ſeems that I could have no appeal for them. Neither can % Sum. 184. 
an executor (5) bring an appeal for a larceny from the teſta- S. P. C 60. 
tor, becauſe ſuch larceny, at the time when it was com- 
mitted, was no injury to the executor, but to the teſtator 
only; and therefore the appeal for it being a mere perſona] veet! 
action, and wholly veſted in the teſtator, there is no doubt aq 
8 5 0 A p- 
but that it dies with him, as all other actions for mere torts do. 31. 


See the Caſe of 


As to THE SECOND POINT, . Againſt whom an appeal 
of larceny may be brought. 


Sect. 46. Having incidentally ſhewn what is moſt con- (“) S. P. C. 62. 
ſiderable relating to this point under the former, I ſhall onl (H. Cor. 3 
take notice in this place, that this, or other appeal lies againſt 15. Edw. 4. 1. 
an infant, (c) as well as againſt a per/on of full age; and S. P. C. 62. 
againſt a feme covert, (d) in the ſame manner as if ſhe were Vide F. Cor. 
ſole, without taking notice of the huſband. * 


As to THE THIRD POINT, vi. In what county ſuch ap- 

peal 1s to be brought. 
e) Sup. ſ. 35, 

Sc. 47, There is no doubt, but that, like all other (e) u. H. 4.93. 
appeals, it is a local action, and muſt be brought in the f. 4 437+ 
county where the felony complained of was done. Yet if Pyr ＋ #0 
one rob me in the county of A. and afterwards carry my 40. 
goods into the county of B. I have my election (% either to (07H. 4.43. 
bring an appeal of robbery in the county of A. or an appeal 2 399 40. 
of larceny in the county of B. becauſe the poſſeſſion as well as g. P. C. vo 
property of the goods continued in me, in judgment of law, 26. Afize 32. 
after the robbery ; and therefore, in what place ſoever the 7. Coke 2. 
robber keeps them from me, he feloniouſly injures me in the E- Cor.62.79, 
poſſeſſion as well as property of them, and AR may 5 * 
as properly enough be ſaid to ſteal them from me. Yet he .d e. 
ſhall be appealed for the robbery in the firſt county only, (g) (g Sum. 184. 
for there only he was guilty of taking from the per ſon, with- 7. Co. 2. Con. 
out which there can be no robbery. Alſo (+) it one take prov yy 
me from the county of A. into the county of B. and there (99 £44 "M 
rob me, he ſhall be appealed for the robbery in the county 
of B. only, for he was guilty only of a treſpaſs in the 3 
of B. But (i) if one bring my goods into the county of B. (%. P. C. 63. 
byreaſon of a menace in the county of A. it may be queſtion- | 
&d which is the proper county for the bringing of the * 


8 


r 38, 39, 
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(a) Sum. 185. 


S. P. C. 62.165. 
B. App. 37. 62 


7. H. 4. 44. 
Con. 
22. Aſſize 97. 


(%] Sup, ſ. 33. 


(e) 2. Inſt, 
319. 


(4) 21. Ed. 4. 


16. 7. 

F. Eſtray 2. 
Avowry 151. 
8. P. C. 186. 
5. Co. 109. 


1. Hale 541. 
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As to THE FOURTH PoINT, viz, Within what time an 
appeal of larceny 1s to be brought. 


Sect. 48. It ſeems to be agreed (a) at this day, that it 
may be ſued at any time, as well after as within the year and day, 
if the plaintiff have made fre/þ ſuit, tor that the fatute of 
Gloceſter, c. 9. which requires, © that an appeal be brought 
*« within the year and day,” hath been conſtrued (5) to in- 
tend no other appeal but that of death; and the common 
law ſeems to have limited no certain time for the bringing 
of an appeal, but to have ſuffered it to be brought at any 
time by one who had made fre/> ſuit ; the nature whereof 
thall be more fully conſidered in the fiftieth ſection. But it 
ſeems, that one who has been guilty of a groſs neglect in 
purſuing the offender, may be barred of ſuch an appeal, as 
well within the year and day as after, for that the com- 
mon law ſeems (c), in all appeals, to have required, that 
the appellant ſhould have — freſh ſuit; and the ſaid Ha- 
tute of Glocefler, which takes away the neceſſity of it in ap- 
peals of death brought within the year and day, extends not 
to other appeals. | 


As to THE FIFTH POINT, vis. In what caſes there ſhall be 
a reſtitution of the goods ſtolen. 


Se. 49. 1 ſhall premiſe, that until (4) ſuch goods are 
ſeized to the uſe of the king, or of ſome other perſon claim- 
ing them under THE CROWN as being waits, or the goods of a 
felon, &c. the rightful owner, without any freſh ſuit or ap- 
peal, may ſeize them wherever he finds them; but they ſhall 
not be reſtored to them after ſuch ſeizure by others, without 


bringing his appeal, &c. 


And for the better underſtanding in what caſes a reſtitu- 
tion of the goods ſo ſeized ſhall be awarded on ſuch an ap- 
peal, I ſhall examine the following particulars. 


1. Whether it neceſſarily require a freſh ſuit, 
2. What ſhall be eſteemed a freſh ſuit. 


3. By whom, and in what manner, ſuch freſh ſuit ſhall be 
inquired and adjudged. 


4. How far the appeal muſt be proſecuted. 


5. Whether the appellant's title to ſuch reſtitution 
ſhall be preferred to any ſubſequent title claimed in the 
goods, 


6, Whether 


„„ XI -- Ws. Slant A . 
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6. Whether there ſhall be ſuch a reſtitution on any other 
proſecution beſides that of appeal. 


7, Whether there ſhall be a reſtitution to any goods not 
mentioned 1n the appeal. 


As to THE FIRST PARTICULAR, viz, Whether ſuch reſti» 
tution neceſlarily require a freſh ſuit. 


Se. 50. It ſo fully appears to do ſo by almoſt all the 
books (a) relating to this matter, that it ſeems needleſs to (a) See the 


Þ * authorities to 
cite authorities to prove it. e 
As to THE SECOND PARTICULAR, viz. What ſhall be 


eſteemed a freſh ſuit, 


Sect. 51, It ſeems to have been anciently holden, (4) (2) hens 
that to make a freſh ſuit, the party ought to have raiſed a) Jule — 
HUE AND CRY with all convenient ſpeed, and alſo to have 8. P. C. 6s. 
taken the offender. But at this day it ſeems to be ſettled, 165. 

(e) that if the party have been guilty o? no groſs neglect, 2 Rich. 3. 13. a. 
but have uſed all reaſonable care and diligence in jnquir- NR Suit 
ing after, purſuing, and apprehending the felon, he ought to 4 H. 4 44- 
be allowed to have made ſufficient re ſuit, whether any S. P. C. 62.16 5. 
HUE AND CRY were levied or not, and whether ſuch offender Qu. Het. 64,63. 
were taken by means of ſych purſyit, or without any aſſiſt- 

ance from it. 


As to THE THIRD PARTICULAR, viz. By whom, and in 
what manner, ſuch freſh ſuit ſhall be inquired and adjudged ; 


Sect. 52. It ſecms, (4) that it is uſual and proper to make (4) 4. Edw.4, 
ſuch inquiry by the ſame jury that tries the principal mat- 11. 
ter; and it is certain, that upon the finding of the Freſh ſuit 8. P. C. 166, 
by Teh Jury, the Court may award a reſtitution: And in 
ſuch caſes wherein the appellee is condemned without any 
trial, as where he is convicted by his own confeſſion, or out- 
lawed, or ſtands mute, &c. it ſeems, that the Court may 
make ſuch inquiry, by any (e) inqueſt of office, returned for (e) 8. H. 4.1, 
ſuch purpoſe, and on their finding the freſh ſuit award a 7+ H. 4. 31. 
reſtitution : But in either caſe ſuch inqueſt is but an in- 2, ts "0 
queſt (y) of office, and perhaps is not abſolutely neceſſary, Cnt. 
but required chiefly for the ſatisfaction of the conſcience of s. P. C. 166. 
the Judges, in a matter which, if they think fit, they may, (JS, P. C. 166. 
by the pyrport of ſome authorities, (g) examine themſelves, and ſee the 


as they generally may (according to ſome ( opinions) any 0 mo Ho 


points of this 
ſection, and Raſtal 52, 53. (g) Vide F. Cor. 379. 392. (5) 14. H. 4. 9, 3. H. 6. 29, 
8. H. 6. 5. Vel. 142, 1. Brownlow 214. 2, Sid. 442. Contra, Latch. 213, 
3, Leonard 150. 213. 


matters 


316 


(a) C. Jac. 418. 


2. Saund. 106, 


107. 
(4) Sum. 185, 
Ss. F. E. 62. 

(c) 21. E. 4. 16. 
F. Corone 42. 
B. F. Suit 4. 


Vide S. F. C. 


166. 
2. Leon, 108. 


{4) 44. Edw. 
3. 44. 

F. Cor. gs. 
162. 318, 319, 
Avowry 151. 
S, P. C. 165, 
166. 

() F. Cor. 95. 
(/) Vid. intra 
in the chap- 
ter concern- 
ing judgment. 
Contra, 

4. E. 4. 11. 
(2) S. P. C. 
166. 

7. H. 4. 31. 
F. Cor. 81. 
194.379, 380. 
() F. Cor. 
379. 

Forfeit 15. 

S. P. C. 166. 
(7) 1. Hale 
540. 

21. Fd. 4. 16. 
10. H. 4. 5. 
40. Aſſize 39. 
N. 3. 13. 
H.. 
26. Aflize 32. 
F. Cor. 42. 
71. 194. 217. 
379. 466, 

S. P. C. 166. 
2. Leon. 108. 
(08S. P. C. 
166. 


(/) F. Cor. 367. 5. Coke 110. 
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matters whatſoever inquirable by an inqueſt of office, eſp -- 
cially (a) if the parties intereſted in the thing in queſtion be 
willing that they ſhould.do fo: And agrecably hereto it is 
holden, in the beſt authors, (4) that the judging of freſh ſuit 
lies in the diſcretion of the Court; and there is a caſe (c) 
wherein a writ of T</titution of the goods ſtolen was actual- 
ly awarded, without making any inquiry of the freſh ſuir ; 
but in the book wherein this caſe is reported, it is made 4 
quere, whether ſuch inquiry ought not to be made at the 
return of ſuch writ, 


As to THE FOURTH PARTICULAR, iz. How far the ap- 
peal muſt be proſecuted in order to intitle the appellant to a 
reſtitution. 


Sect. 53. It ſeems, that anciently the appellant could in 
no caſe be intitled to a reſtitution, unleſs (4) the appellee 
were attainted at his ſuit; and therefore if ſeveral appeals 
were commenced againſt the ſame perſon by ſeveral plain- 
tiffs, and the appellee were attainted at the ſuit of one of 
them, no (e) other could have a reſtitution, becauſe the ap- 
pellee (J) being once attainted, could not be afterwards at- 
tainted again : But (g) it ſeems to be ſettled at this day, that 
there is no ſuch neceſſity that the appellee be attainted at the 
ſuit of the appellant ; and therefore, in the cafe above- 
mentioned, after ſuch attainder at the ſuit of one appellant, 
it ſhall be inquired by an inqueſt of office, whether the ap- 
pellee were guilty of the facts complained of in the other 
appeals, and made freſh ſuit, &c. and upon ſuch matter 
found by ſuch inqueſt, a reſtitution ſhall be awarded, &c. 
Alſo () if an appellee die in priſon, it ſeems that the like 
inquiry ſhall be made by inqueſt of office, and thereupon a 
reſtitution awarded, &c. And /i) if an appellee be out- 
lawed, or have the benefit of his clergy before conviction, 
or ſtand mute, or challenge peremptorily above twenty ju- 
rors, or break from priſon, perhaps a reſtitutzgn ſhall be 
awarded upon ſuch an inqueſt's finding the freſh fait, with- 
out any farther inquiry whether the appellee were guilty or 
not; becauſe by Wall to take his trial, he tacitly ſeems 
to admit himſelf guilty. Alſo if one bring an appeal againſt 
two, whereof one is attainted, and the other acquitted ; 
yet (4) it ſeems he ſhall have a reſtitution. But (/) it 
both the appellees had been acquitted, it ſeems, that the 


appellant ſhould never have his goods again, though it 


were expreſsly found that they were his goods, but he 
ſhall forfeit them to the king for his falſe appeal. But 
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guere if this ought not to be underſtood of ſuch goods 
only (a) as were before ſeized to the king's ule, as having (a) Vide ſup. 
| . 48. 


been waived, &c. 
5. Coke 110. 


S. P. C. 186. contra. 3. Inſt. 227. 


As to THE FIFTH PAN TIcULAR, . Whether the appellant's 
title to ſuch reſtitution ſhall be preferred to any ſubſequent 
title gained in the goods. 


Set. 54. It ſeems clear, that the appellant's title to ſuch 
reſtitution ſhall not (5) be barred by any ſeizure of ſuch 451%. 7 0 
goods, as being waits, or eſtrays, or the goods of felons, &c. 423 3 
nor (c) even by a fale of them bend fide made in market ;. Coke 109. 


overt, &c. 21. Ed. 4. 16. 

; Kely. 35. 47. 
See the books cited ſect. 49. Qu. Her. 64, 65. F. Avowry 151. Cor. 71. 318,319. 
B. App. 24. (e) Keyling 34. 47. Qu. Moor 360. Poph. 84. r. And. 344. 
1. Hale 543, 844. 


And by the like reaſon it is certain, that the proſecutor of 
an indictment, ſince the ſtatute of 21. Hen. 8. c. 11. ſet forth 
more at large in the next ſection, ſhall not be barred of 
his reſtitutien by any ſuch ſeizure, or ſale in market overt, 
&c; 25 


(1) For market overt, ſce 4. Comm. 449. 2. Inſt. 713. Mirror c. 1.1. 3. Cro. 
Jac. 68, Godbolt 131. 5. Rep. 83. 12. Modern 521. and by 1. Jac. 1. c. 21. the ſale 
of any goods wrongfully taken to any pawnbroker in London, or within two miles 
thereof, thall not alter the property.—But reſpecting pawubrokers, vide 30. Geo. 2. 
c. 24. and 24. Geo. 3. c. 42. and the Caſe of Parker v. Patrick, 5. Term Rep. 175 


As to THE SIXTH PARTICULAR, viz. Whether there ſhall 
be a reſtitution of the goods ſtolen, upon any other proſecution 
beſides that of appeal. 


Se. 55. It ſeems to be clearly agreed, (4) that by the (% 4. H. 5. 5. 
common law it could not be had upon any other proſecu- F.Cor.62.460. 
tion whatſoever : But to remedy this inconvenience, it is S. P. C. 66. 
enacted by 21. Hen. 8. c. 11. That if any felon or felons 2 167. 
do rob, or take away any money, goods, or chattels, from I Ae 1 
« any of the king's ſubjects, from their perſons or other- 1. Hale <2. 
„ wile,within this realm, and thereof the ſaid felon or felons x 
ebe indicted, and after arraigned of the ſaid felony, and 
«© found guilty thereof, or otherwiſe attainted by reaſon of 
c evidence given by the party ſo robbed, or owner of the 
* ſaid money, goods, or chattels, or by ny other by their 
„procurement; that then the party ſo robbed, or owner, 

„ ſhall be reſtored to his ſaid money, goods and chattels; 
and that as well the juſtices of gaol-delivery, as other juſ- 


* tices, afore whom any ſuch felon or felons ſhall be _ 
guilty, 
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„ guilty, or otherwiſe attaintcd, by reaſon of evidence given 
& by the party ſo robbed, or owner, or by any other b 
e their procurement, have power by the ſaid act to nad, 
from time to time, writs of reſtitution (2) for the ſaid 
© money, goods, and cliattels, in like manner as though 
„ any ſuch felon or felons were attainted at the ſuit of the 
4“ party in appeal.” 


(2) There has been no writ of reſtitution ſued out theſe 400 years. If the goods 
are produced at the trial, the Court will order them to be reſtored to the owner ; and if 
not reſtored, the owner may after proſecution recover them from the perſon who con- 
verts them by an action of trorer. Loft. 88. Vide Harris v. Shaw, B. R. H. 349. 


(a) 8. P. C. Sec. 56. Sir Wilkam Staundford, (a) in his conſtruction 
167. of this ſtatute, ſeems to incline to an opinion, that the party 
1. Hale 345. may have a reſtitution by virtue of it, without making any 
freſh ſuit; and this ſeems to be agreeable to practice, and 
the purport of the firſt patt of the ſtatute, which ſeems to 
require no more in order to intitle the party to a reſtitution, 
than that the indifted be found guilty (3) or otherwiſe at- 
tainted by his evidence &c. Yet if it ſhall plainly appear to 
the Court, that the party hath been guilty of groſs negle& 
in proſecuting the offender, it may reaſonably be argued, 
that he is not intitled to a reſtitution ; for the latter part 
of the ſtatute, by ordaining that writs of reſtitution ſhall 
be awarded as though the lot had been attainted in an ap- 
eal, ſeems to imply, that it is a ſufficient favour, within the 
intention of the makers of the ſtatute, to the proſecutor of 
an indictment, to give him a like remedy for a reſtitution 
of his goods, as the common law gave to the plaintiff in an 
appeal. 3 


(3) In the particular caſe of horſe- ſtealing, it is enacted by 31. Eliz. c. 12. that 
where horſes are ſtolen and fold in open market, and the owner claims them again 
within ix months, and pays the buyer as much as they coſt him, he ſhall have them 
again, without proſecution. 


(3) Sup. f. 50, Bat it is certain, (6) that the plaintiff in an appeal, who 
* . appears to have been guilty of ſuch a neglect, cannot demand 
a reſtitution by the common law. And the conſtruction 1 

would contend for will appear the more reaſonable, if it be 

confidered, that it hardly can be imagined to be the intention 

of the makers of the ſtatute, to give the party a greater bene- 

flit from a conviction grounded on his own evidence, as a 
conviction on an indictment may be, than from a conviction 

on the evidence of others, as a conviction in appeal muſt 


However, if it ſhall appear to the Court, upon the ev1- 


dence at the trial or otherwiſe, that the party has been 
rea- 


ry a— a. — y 
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n reaſonably diligent in proſecuting the offence, J readily 
grant, that the juſtices may, if they think fit, in their 
„ diſcretion award a reſtitution, without making any inquiry 
d concerning the freſh ſuit. But this ſeems to be no more 
h than they may alſo do in appeal, if they think fit, as I 


© have already more fully endeavoured to ſhew in ſection fifty- 
two. 

Is As to THE SEVENTH PARTICULAR, viz. Whether there 

if ſhall be a reſtitution to any goods not mentioned in the 

- appeal. 


Sect. 57. There is no doubt, but that if a man be robbed þ Crone 106. 


" of ſeveral goods by the ſame perſon, either at the fame Summary 184. 
9 or different times, and ſuch goods be ſeized as waits, &c. 3. Loſt. 227, 
* ond afterwards the party, in his appeal for the robbery, 85 3 er. 
d mention ſome of thoſe goods only, and omit the reſt, and . Halc 38. 
0 the appellee be convicted, &c. the appellant ſhall be reſtored : 
Ny to ſuch of the goods only as were mentioned 1n the appeal, 
t= and the reſt ſhall be confiſcated, not only in reſpect of that 
to favour which the law preſumes that the appellant beareth 
* to the felon, in making the charge againſt him eaſier than 
d, it ought to have been, which might poſſibly have given 
rt him an opportunity to have efcaped, but allo becauſe, as 
all it ſeemeth, the reſtitution ought regularly to be grounded 
C on the record of the appeal ; and by that no other goods 
e can appear to have been ſtolen than what are mentioned 
of in it: 
on | 
art But whether an appellant, who had, before his appeal vide fup. f. 
brought, lawtully regained the poſſeſſion of his goods ſto- 4. Sg 2 
len, ſhall forfeit to the king ſuch of them as he leaves out 
* of his appeal, doth neither clearly appear from the prin- 
5 cipal (a) caſe concerning this matter, nor from any of the (a) F. Cor. 
books above cited, which ſeem chieffy to rely on the autho- 100. 
rity of it. 
ber But there is a ſpecial (5) caſe wherein the appellant ſhall (3) vide F. 
1 recover things which were neither ſtolen from him, nor Cor. 323. 
be mentioned in his appeal; as where the appellee ſells (c) B. Reſtitu- 23. 
en the things ſtolen, or exchanges (4) them for ſome other hg if” 
. 2. Bulſt. 310. 
Ap thing, before the appeal brought, and the money taken on (h Noy 128. 
8 4 the ſale, a thing given in exchange, are ſeized to the king's (d) C. Eliz. 
on uſe, &c. in which caſe they ſhall be delivered to the appel- 662. 
uſt lant, on the conviction of the appellee, though they were 


never in his poſſeſſion before; for he appears to be in no 
manner of fault, and there is no reaſon that he ſhould 
vi⸗ be prejudiced by the act of the felon. And I take it for 


een granted, 
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Tranted, that in all theſe caſes the law is the ſame at 
this day in relation to a reſtitution, by force of the above 
cited ſtatute of 21. Hen. 8. to the proſecutor of an indict- 
ment (4). 


(4) A bank note of fifty pounds was ſtolen from Golightly by one Ferguſon. On 
his being apprehended, ſeveral articles of filver plate, a bank note for twenty pounds, 
and ten guineas in gold, were found upon him, produced on the trial, and placed 
in the cuſtody of Mr. Reynolds, the clerk of the arraigns. Golightly gave evi- 
dence agamſt Ferguſon at the Old Bailey, and he was convitted of ſtealing the fifty 
eg bank note. The owner demanded reftitution from Reynolds of the goods 
ound upon Ferguſon, but as they were not the identical goods which Golightly had 
loſt, Reynolds refuſed to reftore them. But on TROVER being brought before LORD 
MarsrikLD, they were ordered to be reſtored, they being the produce of the fifty 
pounds bank note. Loft go.--So where a man had ſtolen cattle and fold them, the 
money they produced was reſtored to the owner of the cattle, Noy 128. And the 
ſame of gold ſtolen and changed into ſilver. Cro. Eliz. 661. But the owner of goods 
ſtolen proſecuting the felon to conviction cannot recover the value of them in TROVER 
from a perſon who purchaſes them in market overt and ſells them again before con- 
vittion, notwithſtanding the owner give him notice of the robbery while they are 
in his poſtefſion ; for in order to maintain TROVER the plaintiff muſt prove that the 
goods were his property, and that while they were ſo they came to the defendant”; 
poſſetlion : But he has a right to the reſtitution of the goods in ſpecte, and perhaps 
might recover damages againſt the perſon who is fixed with the goods after con- 
viction and refuſal to deliver them. Horwood v. Smith, 2. Term Rep. 7509. And 
if a perſon obtain goods by falſe pretences and pawn them, and on conviction of the 
offender the original owner get poſſeſſion of them again, the pawnbroker may recover 
them back by an action of Trover from the original owner; for the 21. Hen. 8. c. 12; 
only gives reſtitution on a conviction of fe/ony, and not on a conviction of fraud, Parker 
v. Patrick, 3. Term Rep. 175. - 


AND now I am come to Ax APPEAL of rape. 


For the better underſtanding of the nature whereof, I ſhall 
conſider, | 


1. By whom, and in what manner it may be btought; 
2. In what county. 
3- Within what time. 


As to THE FIRST POINT, viz. By whom and in what 
manner AN APPEAL of rape may be brought. 


Se. 58. It ſeems (a) that, by the common law, it might 
(a) Brat.147, be brought by any woman who had been raviſhed, againſt 
Fleta l. 1. c. the raviſher, whether ſuch perſon raviſhed were the neif 
1 (4) of the raviſher, or a free woman, and whether ſhe were 
as B., c. a virgin, wife, or widow. Neither fe) do I find that ſhe 
41. f. 7. could be barred of her appeal at the common law, for con- 
Contra, ſenting after the rape to the raviſher, as ſhe may (4) be at 
2. Inſt. 433- this day, by force of the ſtatutes of Meſiminſter the ſecond, 
e eee 34. and 6. Rich. 2-c. 6. But it ſeems that a woman 


6) Littleton ö f : 
( 5 mY lawtully married, can neither (e) by the common law, nor 


Contra, 
S 17. 8. P. C. 98. (e) Vide Bracton 147. S. P. C. 61. 148. (4) Vide 


2. Inſt. 433, 434. 1. Hale 632. Infra ſ. 59, 60, 61. (e) 8. H. 4. 21. 11. H. 4. 14 
8. P. C. 98. 
by 


| huſband, as one married de facto only, and not de jure, per- 
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by force of any ſtatute, bring ſuch an appeal without her 
haps may. 


Seit. 59. But howſoever the common law might ſtand 
in relation to appeals of rape, it ſeems, that they were wholl 
taken by the ſtatute of Meſiminſter the firſt, e. 13. by whic 
the offence of rape was reduced to treſpaſs only, and con- 
ſequently puniſhable only by an action, or indi&ment, 
of treſpaſs: but afterwards, appeals of rape were given again 
by the ſtatute of Neſiminſter the ſecond, c. 34. by which it is 
enacted, That if a man from thenceforth do raviſh a 
„% woman married, maid, or other, where ſhe did not con- 
e ſent, neither before nor after, he ſhall have judgment of 
« life and member. And likewiſe where a man raviſheth a 
woman married, lady, damſel, or other, with force, although 
«« ſhe conſent after, he ſhall have judgment as before is ſaid, if 
« he be attainted at the king's ſuit, and there the king ſhall 
« have the ſuit.” 


Sect. 60. It ſeems to be ſo clear, (a) that this ſtatute (a) 47. Aﬀize 
impliedly gives an appeal to the woman who does not con- 6: F 
ſent to the raviſher, that it ſeems needleſs to endeavour to n 0 
prove it; but it is obſervable, (4) that the ſtatute does not bog Int. 423, 
reſtore the old common law in relation to ſuch appeals, as S. P. C. 681. 
it would have done, if it had only repealed the abovemen- Contra, 
tioned ſtatute of /7:/min/ter the firſt, c. 13. but makes a 1 
new law in relation to them; from whence it follows, that (5) Vide up. 
all appeals of rape, at this day, muſt (c) conclude contra for- c. 10. f. 52. 


mam flatuti. 2 9. Edw. 4. 
20. 
F. Endit. 18. Dyer 202. Vide infra ſ. 70. 


Se#4. 61. It is farther enacted by 6. Rich. 2, ſt. 1. c. 6. 
in the following words: Againſt the offenders and raviſh- 
ers of ladies, and the daughters of noblemen, and other 
women in every part of the realm, in theſe days offending gg. 4 6 
more violently, and much more than they were wont:” it 4 8 Pt 


is ordained and eſtabliſhed, *« That whereſoever and when- Bro. Parl. 89, 


“ ſoever ſuch ladies, daughters, and other women aforeſaid 1. H. 6. 1. 
4 be raviſhed, and after ſuch rape do conſent to ſuch ra- 
« yiſhers, that as well the raviſhers as they that be raviſh- 
« ed, and every of them, be from thenceforth diſabled, and 
« by the ſame deed be unable to have or challenge all in- 
« heritance, dower, or joint feoffment after the death of 
& their huſbands and anceſtors. And that incontinently in 
« this caſe, the next of the blood of thoſe raviſhers, or of 
te them that be raviſhed, to whom ſuch inheritance, dower, 
0 or joint feoffment ought to revert, remain, or fall after the 
Vor. III. Y | « death 


} 
i 
5 
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death of the raviſher, or of her that is ſo raviſhed, ſhall 
have title ; that is to ſay, atter the rape to enter upon the 
« raviſher, or her that is raviſhed, and their affigns, and 
land-tenants, in the ſame inheritance, dower, or joint 
„ teoffment, and the ſame to hold in ftate of inheritance : 
And that the huſbands of ſuch women, if they have huſ- 
& bands, or if they have no huſbands in life, that then the 
tathers, or other next of their blood, have from thence- 
forth the ſuit to purſue, and may fue againſt the ſame 
offenders and raviſhers in this behalf, and to have them 
thereof convict of life and of member, although the ſame 
women after ſuch rape do conſent to the ſaid raviſhers. 
And the defendant in this caſe ſhall not be received to 
«© wage battle, but the truth of the matter ſhall be tried 
by inquiſition of the country: Saving always to our 
lord the king, and to other lords of the realm, all their eſ- 
cheats of the ſaid raviſhers, if peradventure they be thereof 
* convia.” | 


In the conſtruction of this ſtatute the following points 
have been holden. | 


(4) 11. H. 4 13. Se, 62. FIRST, That (a) in ana brought upon 

boar e it by a huſband for the rape of his ile ie is a — — 

n e the appellapt and woman raviſhed were never lawfully 
married; which ſhall be tried by the bilhop's certificate. who, 
if the marriage were unlawtul by reaſon of a precontract, 
&c. ought to certify againſt the appellant, 


8 Sed. 63. SECONDLY, That there is no (6) neceſſity 

8 86. to alledge, that the woman did conſent to the raviſher, in a 
8. p. C. 81. count which rehearſes the ſtatute, and concludes that the 
Dy. 312. 202. rape was againſt the form of it; which implies, that the 


woman conſented, &c. 


2. Inſt. 434. Sec. 64. Tump x, That (c) if a woman who hath 


. 3 l. neither huſband nor father be raviſhed by her next of kin, 


1. Hale 632. and conſent to him, the next of Kin to the raviſher ſhall 


have the appeal. 


Seck. 65. FovrTHLY, That (4) whoſoever happens at 
(4) S. P. C. 61. the time to be next heir to the perſon fo ravithed, and con- 
(e) E. Aſſize z. ſenting, &c. ſhall have the appeal, and alſo enter (e) inte 
5. Ed. 4. 6. the lands of the perſon raviſhed, and retain them againſt any 
9. H. 7:25. other who ſhall afterwards happen by matter ex po/? facto to 
3 61. become heir; and therefore where a woman having iſſue 
1. Coke gs. only a daughter, conſents to a rayither, and the daughter en- 


L. 137. | 
1 Coke 61, 62. Plowden 66, 2. Hale 631. 


ters, 


ms e Pf oo. a 


Q Q = *5 


never at her liberty. 
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ters, and then a ſon is born to ſuch woman, the daughter 
thall retain the lands, becauſe the took them by virtue of a 
title given by the ſtatute which firſt veſted in her as @ pur- 
chaſer, and never was in any anceſtor, 


Sec. bv. FirTaLY, That (a) the next in remainder or (a) L. Quin. 
reverſion, t# whom the lands of the woman who conſents 2 4. 58, 
to a raviſher would come if ſhe were dead, ſhall enter and Ent. C 
retain her lands by virtue of the ſtatute, provided he be of 94. 


kin to her, albeit another perion be nearer; yet it ſeems, 5. Ed. 4. 5. 


that the perſons ſo intitled to the lands cannot have an 5 F. Aſſize 27. 
peal of rape, where there is another nearer of kin; for 

though the clauſe relating to the entry into the lands ſeems 

to intitle ſuch of the next of kin to whom the inheritance 

would fall after the death of the party, whether they be ab- 

ſolutely neareſt or not, yet the clauſe relating to the appeal 

ſeems to extend to none but the huſband, or father, or very 

next of kin. - 


Se. 67. SIXTHLY, That it is not (6) ſufficient in ſetting (5) L. Quin. 
forth the title of the perſon claiming the lands by virtue of Ed. 4. 58. 
the ſtatute, to ſay in general, that he is next of blood to lden 42, 
whom the inheritance would fall, &c. without ſhewing 
ſpecially in what manner he is ſo, &c. 


Se. 68. SEVENTHLY, That it is not (c) concluſive evi- (e) L. Quin. 
dence to prove the woman's conſent to the raviſher, to ſhew, EAN. 4. 39, 
that ſhe lived with him ſome years as his wife, and had a r e. 

, . - . 4 B. Ent. Cong. 
child by him, if all the time the was under his power, and 64. | 

5 Edw, 4. I 


Se. 6g. ErGHTHLY, That 4% if the party raviſhed and (pow. 464. 
conſenting to the raviſher, be under the age of twelve years, See 1. D. Abr. 
e ſha'l not loſe her lands by the intent of the ſtatute, for 698. 699, 700. 
that the conſent of a woman under that age is looked upon as Inf. 99. 
given by one incapable of diſcretion, and therefore 1s not 
regarded by the law. 


| Se. 70. NinTHLY, That (e) in appeals brought on (98. P. C 61. 
this ſtatute, the count ought to rehearſe it; but | do not See :. H. 65. . 
find any reſolution cited to maintain this opinion. It is B. Rape 3. 
true indeed, that in the Tear- Boot of 11. Hen. 4. pl. 13, 14. 
the ſtatute is recited in an appeal grounded on it: But it is 
not there ſaid to be neceſſary to be ſo recited ; neither do 1 
tind any reaſon given why an appeal may not as well be 
grounded on this ſtatute without reciting it, as on the fatute | 
of IV-eftminſter the ſecond, c. 34. as (f) it is agreed that it (/)S-P-C.8r. 
may be: If it be faid, (g) that the common law gave the ** 3 
lame appeal as is given by the ſtatute of Meſiminſler the ſe- (g) W. J . 
cond, and therefore there is no need to recite it, but that 3. 17. | 

| 11 there 
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there never was ſuch an appeal at the common law as is 
given by the ſtatute of Richard the ſecond, and tlierefore the ap- 
ws peal grounded on it ought to recite it, it may be anſwered, that 
(4) up. 59 the ſaid Hatute of Weſtminſler (a) does not revive the old 
; common law in relation to ſuch appeals, but makes a new 
law in relation to them; ſo that appeals brought upon it, 
do altogether as much depend upon it, as thoſe brought 
on the ſtatute of Richard the Second do on that. Neither 
(5) 5- H. 2. 7. (5) does there appear to be any ſuch rule, that in indictments, 
Se. or actions grounded on ſtatutes which give a remedy in 

6 Modern140. G . 
caſes which were no way provided for by law, there 1s a 
neceſſity to recite ſuch ſtatutes ; and indeed at beſt it ſeems 
but ſurplus to recite what the Court is bound ex officio to 

take notice of, | 


As to THE SECOND POINT, v:z. In what county an ap- 
peal of rape may be brought. 


1 Set, 71. There is no doubt but that this, like all 

(e) Sup. ſect. other (e) appeals, is a local action, and conſequently ought 

N to be brought in the county wherein the felony was done. 

And therefore if a man take a woman by force in one coun- 

ty, and carry her into another, and there raviſh her, the 

(3. H. 7.12. appeal (4) {hall be brought only in the county wherein 
eee itted; for the taking in the oth 

B. Appeal 83. the rape was committed; for the taking in the other was no 

S. P. C. 63. more than a treſpaſs, and needs not be taken notice of at all 

Summary 126. in the appeal of the rape; and if it be, is only looked udor 

as ſurplus. 


4 


As to THE THIRD POINT, iz. In what time an appeal 
of rape may be brought. 


Se. 72. It ſeems, that at this day it may be brought in 
(e) S. P. C. 63. any reaſonable (e) time, the judgment ( f) whereof lies in 
3 1 the diſcretion of the Court, for that at the common law 
Vide AR] there was no certain time limited for the bringing of it; and 
. 51, 52, the ſtatute of /Yeſtmin/ter the firſt, c. 1 715 which the offence 
Littleton 69. of rape was turned into a treſpaſs, and forty days limited for 
45 8 They the ſuit of the perſon raviſhed, is repealed ; and the ſtatute 
3 ũ]k7ſU of Glecefier, e. . which requires that appeals be brought with- 
"6-0 in the year and day, extends only to appeals of death; and the 
\. ſtatute of Meſtminſter the ſecond, c. 34. which makes rape a 
felony again, limits no time for the bringing of it, but leaves 
it to the conſtruction of law, which ſhall be agreeable to 
— ancient rules of law in ſuch points wherein the ſtatute 

1s ſilent. 


And 


ded. Md. Se 


ther of felony or mayhem, (4) could make an attorney, but 213 
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And now I am come to AN APPEAL of ar/on (a). (a)1.11.ft. 288. 


Seer. 73. But the learning relating to it ſeeming to be 


altogethet obſolete at this day, I ſhall refer the reader to old (5) Flet I. 1. 


(4) books for it. c. 37. 


Brac. I. 3. c. 17. 


HAvING thus endeavoured to ſhew in what courts appeals 
may be brought, and the ſeveral kinds of them, and examined 
the particulars which ſeemed moſt properly to come under 
the conſideration of each kind, I ſhall now proceed to exa- 
mine ſome other matters concerning them, wherein I ſhall 
conſider them all together. 


1. In what caſes the appellant and the appellee are to appear 
in proper perſon, and where by attorney or guardian. 


2. How the appellant ought to declare. 

3. How he may be nonſuited. 

4. For what faults the writ may be abated. 
5. What may be pleaded in bar of an appeal. 


6. Where the appellant and his abettors ſhall render da- 
mages to the appellee for a falſe appeal. 


7. Where the appellant is to be fined. 


As to THE FIRST POINT, viz. In what caſes the appellant 
and appellee are to appear in proper perſon, and where by 
attorney, or guardian. 


S:f. 74. It ſeems, that by the common law, neither 
(e) plaintiff nor defendant in any appeal whatſoever, whe- Cc) 2. Ing. 
muſt appear either by guardian (e) or in proper perſon, on Carth. 55, 36. 
every (f) day of continuance ; except in ſome ſpecial caſes, 3. Modern 
as where the defendant being convicted in an appeal of on 1 
felony prayed the benefit of his clergy, and the plaintiff re- 62. 64. 59. 
plied, that he had been twice married, in which caſe he B. Attor. 64. 
might (g) be admitted to go on with the ſuit by attorney, 78. 
becauſe he had nothing more to do but to get a certificate mu 3. 13s 
of the bigamy from the biſhop, which, as it was (+) ſaid, Roe as... 
any ſtranger might procure as well as the plaintiff. Sed (4) 2. Iaſt. 

vere; for it is ſaid, (i) that none can demand execution 313. 
but the plaintiff, and that the plaintiff cannot do it but in - N. B. 27, 
proper perſon ; from whence it ſeems reaſonable to argue, -**- Attor. 


21. H. 7. 39. /e} Sup. ſ. 30. // 1. H. 75.27. F. Utlag. 34. (g&) 40. Aſſ. 1 2 
F. Attorney 30 90. 40. Ed. 3. 42. S. P. C. 135. Vide F. Cor. 13. (0 11. H. 4. 5 


8. P. C. 135. F. Corone 13. (7) 21. Edw. 4. 72, 73. 
Y 3 that 
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that he ought, in all other caſes, as well to 22rry on his 
(a) 8. Edw. ſuit in proper perſon. But it ſeems (a) clear, t!1at after a 
F. Attorney defendant is acquitted, he may appear by attorney for the 
3 d recovery of his damages againſt the abettors, &c. And it 
(8) F. N. B. it is enacted (6b) by 3. Hen. 7. c. 1. That the appellant, in any 
26. e appcals of murder or the death of a man, where battel by 
c the courſe of common law lies not, may make attorney 
and appear in the ſame, in the ſaid appeals after they 
4 be commenced, to the end of the ſuit and execution of 
(2) belle; a6, the ſame.” But (c) if a defendant or plaintiff appear and 
80. plead by attorney where they ought not, and the Court re- 
Carthew 56. ceive the plea and adjourn the cauſe, it ſeems, that the ap- 
Skinner 670. peal is diſcontinued, becauſe ſuch appearance was merely 


An appellant A; 
ul ae void in law. 


once, perſonally, before he can make an attorney. Skinner 48, Carthew 394. 


As to THE SECOND POINT, viz. In what minner the- 

_ appellant ought to declare; I ſhall refer the reader for pre- 

(4) S. P. C. cedents of counts in appeal, to Staundford's (d) Pleas of the 

75, 79. Crown, and the Book (e) of Entries, and ſhall in this place 
1 conſider only the following particular s. 


rtrics, Titles Appeal and Mort, Tremaine 15. to 33. 
1. In what manner ſuch count muſt purſue the writ. 


2. How it ought to ſet forth the ſubſtance and matter of 
fact. 


3. How the circumſtances of time and place, 


4 Whether one and the ſame count ovght to be againſt 
thoſe who do not appear as well as againſt thoſe who do ap- 
pear, and againſt the acceilaries as well as the principals. 


As to THE FIRST PARTICULAR, viz. In what manner the 
count in appeal muſt purſue the writ, 


Seck. 75. I ſhall take it for granted, that this, like all 
other counts in other actions, muſt in ſubſtance (7) agree 
with the writ, which ſhall be abated, if the count vary from 
it in any material point. And therefore, in a common appeal 
of death, it the appeilant declare, that the appellee traitor- 
ocoauVſly killed the perſon deceaſed, as he was going to ſuccour 
(O B. App.12. the king in his wars, the writ ſhall be abated, (g) becauſe 
45. Ed. 3.25. that contains no charge of treaſon. So allo it the plaintiff, 

1. Ed. 3. 23- in an appeal of mayhem, declare that the 2 beat as 
9 


(57 > od well as maimed him, the writ ſhall be abated, (+) becauſe 


| Yup. ſect. 20. 


(/) Finch 337. 


that mentions not any battery. 


As 
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As to THE SECOND PARTICULAR, iz. In what manner the 
count in appeal ought to ſet forth the ſubſlance and manner 


of the fact; 1 ſhall obſerve the following particulars. 


Sect. y6. FirsT, That where ſeveral are preſent at the 
fact, and one only actually does it, and the others abet and 
encourage him, it is in the election of the plaintiff, either to 
ſuppoſe (a) in his declaration, that every one of them did (a) 11. H. 4. 


! ' the fact, becauſe in ſuch a caſe the act of one is, in the judg- 13. 
ment of the law, the act of all; or to ſhew the ſpecial (5) & - 8 . 
| manner of the caſe as in truth it was, and ſet forth the fact 3, 3 
: to have been done only by the perſon who did it, and the Sup. ſect. 19. 
| others to have been his abettors, &c. ———_ 185. 
. oft. c. 29. 


(5) 4. Coke 41. F. Cor. 97. 216. 40. Aſſize 25. 44. Edw. 3. 38. Raſtal 43. 45, 
46, 47. Coke's Entrics 57, Kc. Ste the Caſe of Midwinter and Sims, Foſter, Crown 
Law, 3d. edit. 415. 


Seer. 77. SECONDLY, That no periphraſis, (c) or cir- (c) 5. Co. 121. 


8. N 

X cumlocution whatſoever, will ſupply the want of thoſe 

5 words of art which the law hath appropriated far the deſ- 

2 cription of the offence ; from whence it follows, that an ap- 
peal of death cannot (d) amount to a charge of murder with- ) Dyer 267. 
out the word murdravit, let it be never ſo exact and particu- Farreſly 16. 
lar in ſetting forth the malice and all other circumſtances Cro. Jac. 20. 
of the killing ; neither (e) can an appeal of rape be ſufficient IAN 577. 
without the word rapuit; nor (/) an appeal of larceny with- ()S. p. 4 

f out the word cept ; nor (g) an appeal of maybem without 24. gg, 
the word mayhemiavit; nor any (Y) of the appeals abovemen- 9. Ed. 4. 26. 
tioned without the word felonzce. 5 * = 7. 7- 

. Inft. 124. 

(/) Endict. 2.8. S. P. C. 96. Summary 207. (g) Sup. ſeft. 19. (5) S. P. C. 91. 96. 
Summary 206, 207. 29. H. 7 7. 1, Buiſt.gz, Cro. Jac. 20. Dyer 202. Qu. 1. H. 6. 

0 1. Con. F. Endict. 26. Dyer 69. 

8 Seer. 78. Tulxprv, That in every appeal of larceny ()) Rada! 51, 
(1) it muſt expreſsly appear whoſe the goods were that were 54, 53. 

: olen; and in every appeal of death, (4) who the perſon was (4) F. Edit. 

" that was killed; becauſe otherwiſe it cannot appear that the 8. P. C 
plaintiff is intitled to the appeal; yet an indictment de morte 13 ' 9. 

1] 50 cujuſdam ignoti, or for feloniou 1 ſtealing (n) the goods 22. Afhze gg. 

5 cujuſdam ignoti, is good; for it is ſufficient, that the perſon (7) Sun. 299. 
injured was under the protection of the law. 22. Allize 94. 

m | F.Corone 159. 

al S. P. C. 94. 181. 1. Aſſize 7. Dyer 96. (m) F. Endict. 9. 12. Summary 2:07, 

r- 1. Hale 512. 2. Hale 181. S. P. C. 95. 181. Dyer gg. Kcilwood 25. Moor 466. 

* 18. Aſſize 15. Con. 9. H. 6. 45. 

5 Seck. 79. FouRTHLY, That in an appeal of rape the 

we fact ſeems to be ſufficiently (n) declared, by ſhewing, that (/) Dyer 202. 


the defendant felonice rapuit the woman, without adding the 11. H. 4. 13, 

aſe words c«rnaliter cognovit, or any others tantamount, or firſt 4 pe 
ſhewing the particular manner of the terror or violence, and a 

As þ 7 then f 


328 Or APPEAL. Bk. 2, 


then concluding, that the defendant fic felonicè rapuit. Allo 
(a) Raſtal 53, jt ſeems, (a) that the like general manner of ſetting forth the 
54» 55" fact, is ſufficient in an appeal of larceny. But it ſeems to be 
uſual, in appeals of Jarceny, to ſet forth the price of the 
things ſtolen : but whether this be neceſſary for any other 
purpoſe than to ſhew, that the crime amounts to grand lar- 
ceny, and to aſcertain the goods, in order thereby the better 
( Raſtal to intitle the appellant to a reſtitution, I leave to be con- 
Saad Coktis fidered. But (5) in an appeal of mayhem it ſeems neceſſary; 
Entries 50, 51, firſt, to ſet forth particularly in what manner the hurt 
$2, 53. was done, and the conſequence following it; and then to 
— that the defendant /ic felonice mayhemiavit the ap- 
pellor. a ; 


Alfo it ſeems clear, (e) that in an apfeal of death it is 
95 mo my neceſſary, not only from the ſiatute of Gloecfte (4) c. 9. 
Coke's Ent. which requires, that an appeal of death ſhall declare 
$3» 54 & the deed; but alſo from the common law, firſt, to ſet forth 
Salkeld 377. jn the count all the ſpecial circumſtances of the fact; and (e) 


3 = then to conclude, that the appellee fic felonice murdruvit the 


318, 319. party. 
2. Lev. 149, 
441. 5. Co. 120, 121, 122. () 4. Coke 47. 


And this being the appeal moſt in uſe at this day, it may 
not be improper to ſet down theſe following rules concern- 
ing this matter, | 


Seck. 90. FirsT, That every ſuch count ought to ſet 

(N Taft. 37. forth in what part if) of the body the wound was given; in 
which reſpect the fame certainty ſeems to be required in 

appeals as in indictments ; and therefore, if the count ſay only, 

that the wound was given circa pectus, it ſeems to be vicious, 

(e) 4. Coke 40. As it hath been reſolved, (g) that an indictment in the like 
5. Coke 121. manner uncertain is, becauſe it doth not aſcertain the part 
2. Hale 188. wounded, which, for what appears, might have been the 
neck, arm, or belly; and for the like reaſon ſach count 

ſeems alſo to be vicious, if it ſay, that the wound was in the 

(b) 5. Coke hand, or leg, or arm, without (+) ſhewing whether it was 
 I2t» the right or left; neither (i) is ſuch an uncertainty holpen 
kh) 4 Eo iceo: by laying other wounds with ſufficient certainty, if there 
7 be a general concluſion that the party died of the wounds 

abovementioned; becauſe the death being as much imputed 
to the wound that is inſufficiently laid, as to the others, 
it appears not but that it might be chiefly owing to that 
which is inſufficiently laid, and therefore the whole is in- 
ſafficient. But it hath been reſolved, that it is ſufficient in 
an indictment of death, and therefore it ſeems alſo to be 
ſufficient in an appeal, to thew, that the wound was given 
In 


0 


„ 
c 
1 
© 
1 
1 


ports this opiaion ſeems to be queſtioned; neither d 
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in the left (a) part of the belly, or in the left part of the (a) 4. Co. 41 
fide, or in the left hand, or in the left arm, or in the face, Skin, 343. 53 
or in the breaſt, or 1n the belly, or even in the fore part of 9 * 
the body, in which caſe the word * body” ſhall be under- Erd. Jac. 55 
ſtood of the trunk of the body, between the neck and Con. C. Elis. 
thighs. And it hath been reſolved, (6b) that where there is 137 

ſuch a ſufficient certainty, the addition of a farther uncertain 90 4. Coke 41. 
or unintelligible deſcription, will do no hurt; as where a 2 
wound is laid in finiftra parte veniris circa umbilicum, &c. in 


which caſe the laſt words ſhall be rejected as abundant and 
ſurplus. | g 


Sect. 81. SECONDLY, Such count ought alſo (c) to (c)S. P. C. 59. 
ſhew the length and breadth of the wound, that it may ap- 2 Inſt. 318. 
pear to the Court that it was mortal; but it is ſaid, (4) + 2 ah 
that anciently this was not required: And if a man be (7) 8. P. C. %. 
ſhot, or run through the body, with a bullet or ſword, * 
&c. it ſeems (e) ſufficient to ſay, that the defendant with () 5. Coke 
malice, &c. ſtruck the perſon killed in ſuch a part of his e Bur 
body, and gave him in ſuch part mortale withnus penetrans in 3 pom tas, 
et per corpus, Wc. for this ſufficiently ſnews that the wound Lay 98. g 
was mortal. Alſo in ſome caſes it is impoſſible to ſhew the 
length and breadth of the wound where a limb is cut off, (/). Iaſt. 378. 
and (/) therefore it is plain, that in ſuch caſes it cannot be 5. Coke 122. 


required, 4+ Co. 41, 42. 


Seck. 82. THIRDLY, It is not ſafe (g) in any ſuch (g)Palm.282, 
count to omit the word ** 7 where the fact will 7 N Wan 
bear it; and by the authority of ſome () books this can- 4 
not be ſupplied, in ſuch caſes, by the words dedit mor- 1. Bulſt. — 
tale vulnus, c.“ nor by any other: Yet in Croke's 7 Re- 1 C. Jac. 635. 

o I find Summarya oy. 
any reaſon ue why the word . percuſfit” ſhould be Ye!verton 28. 
of ſuch abſolute neceſſity, for it is not ſo much as pre- 
tended in Long's (k) Caſe, which ſeems to be the chief foun- (i) 5. Coke 
dation of this opinion, that this is a word of art appropriated 122. 
to this uſe ; but all that ſeems there contended for is, that Pyer 99- 
where the death was occaſioned by any external violence, 
coming under the notion of ftriking, it muſt expreſsly > 
pear, that a ſtroke was given. Nor does the law admit of a 
leſs exact certainty, as to the ſetting forth the fact, where the 
death was occaſioned by any other means, as by poiſon, &c. 
for it hath been reſolved, (J) that an indiftment (which (7) 4. Co. 44. 
in this reſpe& ſeems not to differ from an appeal) ſet- 3. Modernzc2. 
ting-forth, that J. S. perſuaded the perſon deceaſed to 
take a certain poiſonous potion under a notion of a medi- 
Cine, and that the deceaſed, neſciens pred” potum cum veneno 
fore intoxicatum, 2 adhibens dictæ perſuaſiont dicti F. S. 


7 
recepit et bibit, is inſufficĩient, becauſe it doth not a = 
ay, 


(a) 4 Co. 44+ 


Or APPEAL. Bk. 2. 
ſay, that the party received and drank the poiſon. And it 
was alſo reſolved, that tle want of ſuch certainty is not 
ſupplied by theſe words immediately following, “per quod 
idem N. immed'ate poſt receptionem venent prædidti per tres 
« horas immediate ſequentes languebat et obiit, &c.“ and yet 
there cannot well be a ſtronger implication that the poiton 
was taken and drank by him; for it being the ſtrict (a) 
rule of law in theſe cafes to have the ſubſtance of the fact 
expreſſed with preciſe certainty, the Judges will ſuffer no 


argumentative certainty whatſoever to induce them to diſ- 


penſe with it. For if they ſhould once be prevailed with 
to do it in one caſe, the like indulgence would be ex- 
ected from them in others nearly reſembling it, and then 


in others reſembling thoſe, and no one could fay where 


(502. Inſt. 318. 


(c)1- Roll. 137. 


3. Inft. 50. 
135. 
Qu. 4. Coke 


40. 
(4) 44 Edw. 
3. 13. 
go. Alſize 25. 
CFC $6;- 
4. Coke 20. 


Raſtal 46, 47- 


49- 51» 


(c. Inſt. 318 
3. Mod. 195. 
See Stat. Glo. 


©. 9 ( 
(. Inſt. 318. 


Summaryz65. 
9. Coke 67. 


this might end; which could not but endanger the ſub- 
verting of one of the moſt fundamental principles of the 
law, by giving room to Judges, by arguments from what the 
jury have found, to convict a man of a fact which they have 
not found. 


Sec. 83. FouRTHLyY, Such count (4b) ought alſo ex- 
preſsly to ſhew that the party died of the hurt ſpecially ſet 
forth; and it hath been reſolved, (c) that an indictment, 
and from the ſame reaſon it ſeems that an appeal, ſetting 
forth that the defendant choaked the deceaſed, qua ſuffocatione 
obiit, inſtead of de qua ſuffocatione, &c. is erroneous Yet 
where the death was caufed by divers poiſons, or wounds, 
&c. the count may ſay in general, that the party died of the 
ſeveral poiſons or wounds abovementioned, without (4) 
ſaying, that he died of any one of them in particular ; 
for perhaps the truth of the caſe might be, that none of 
them alone, but all together cauſed the death.- Or the 
count in ſuch caſe perhaps may ſay, that the party died 
of the firſt poiſon or wound, and that he would have died 
of the ſecond, if he had not died of the firſt, and alſo that 
he would have died of the third, if he had not died of the 
two firſt, | 


Sec. 84. Firrurv, If the killing were with a weapon, 
the count muſt ſhew (e) with what weapon in particular; 
and yet if upon the evidence it ſhall appear that the killing 
was not by ſuch weapon, but by ſome other, the variance 
f) is immaterial, and the appellee ought to be convicted, 
as thall be ſhewn more at large under the Chapter of Evi- 
dence, And it the killing were not by a weapon, but by 


ſome other means, as by poiſoning, drowning, ſuffocating, 
burning, or the like, the count (g) muſt ſet forth the cir- 
cumſtances of the fact as ſpecially as the nature of it will 
admit. But in ſuch caſes, where no weapon was uſed, it 

| cannot 
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cannot but be abſurd to require the mention of one in the 
appeal, and therefore the ſtatute of Gleceſter, e. 9. which 
directs generally, that in all appeals of death the weapon 
muſt be ſet forth, is to be intended only (a) of ſuch killing 
in which a weapon was uſed : For the law is ſo far from 
requiring it in other caſes, that it will not ſuffer an appeal of 
kiling by a weapon to be maintained by evidence of killing 
by any other means in which no weapon was uſed; neither 
will it ſuffer an appeal of killing by any of thofe means 
without the help of a weapon, to be maintained by evidence 
of killing by a weapon, as ſhall alſo be ſhewn more at large 
in the chapter above referred to. | 


Se. 85. It hath been adjudged (5), that the words . vi 
et armis are not neceſſary in ſuch appeal, becauſe they 
are ſo fully implied. 


As to THE THIRD PARTICULAR, viz. In what manner the 
count in appeal muſt ſet forth the circumſtances of time and 


place. 


Set. 86. It is enacted by the ſtatute of Gloceſter, c. 9. 
« That if an appeal declare the deed, the year, the day, the 
« hour, the time of the king, and the town where the 
„ deed was done, and with what weapon, the appeal ſhall 
* ſtand ineffeR, &e. And though this more particularly 
relates (c) to appeals of death, yet it ſeems alſo to be 
generally a good rule as to the circumſtances of time and 
place in other appeals, 


And therefore I ſhall conſider them all * and firſt 


premiſe, (d) that no omiſſion of any of theſe circumſtances, (d) 1. R. Abr. 


where the law requires them to be expreſsly ſet forth, can 
be aided by the eonviction of the defendant. 


For the better underſtanding in what caſes the law re- 


quires them to be expreſsly ſet forth, I ſhall endeavour 


— ſhew what certainty the count in every appeal ought to 
ew. 


1. The hour. 

2. The day. 

3. The year and time of the king. 

4 The place where the deed was done. 


As 


331 


(a) 2. Inſt, 
318, 319. 


(5) Smith v. 
Bowden, Mic, 
7. Ann, 8. 


(c) 2. Inſt. 
317. 


781. 
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As to the fiſt of theſe particulars, viz. With what 
certainty the count in appeal ought to ſet forth the 


hour. 


(a) Raſtal 33, Set, 87. It is obſervable, that all (a) the precedents of 
£4. | ſuch counts (excepting only one) (6), in appeals of /arceny 
(+) Raflals5. in Raſtal's Entries, which ſeems to be the only book of 
authority in which any ſuch counts are to be found; and 

(c) Co. Ent alſo all the precedents in Coke and Raſta! of ſuch counts in 
© 51, cz, Appeals of (e) mazhem, take notice of the hour, as well as 
Raſtal 43. thoſe in appeals of death; (d) and therefore certainly it is 
{4} Co. Ent. not ſafe wholly to omit it: yet it hath been holden, (e) that 
53. 56, 57-59- ſuch an omiſſion is not fatal, even in an appeal of death; 
—— pr pic becauſe the common law did not require the mention of 
+. * >” the hour, and the ſtatute abovementioned is in the affirma- 
( S. P. C. tive. Yet if the hour as well as the day be ſet forth in the 
$0. allegation of the offence of the principal, it is ſaid to be 
Rs 7 fatal to mention the day only of the allegation of the of- 
007 *7* fence of the acceſſary. But it ſeems that there is no ne- 
ceſſity in any caſe preciſely to alledge, that the fact was 
done at ſuch an hour, but that it is ſufficient to fay, that 

it was done about ſuch an hour, as appears from ever 

(Y Co. Ent. (/) one of the precedents in Coke and Kaſtal, in whie 
$9, 51 52, 53, the hour is mentioned, and alſo from other (g) good autho- 
She 57+ 59 rities; vet we find the contrary opinion holden by three 
= —Y = Judges againſt two in Bulſtrode s (h Reports. But it feems 
: %) certain that a miſtake of the hour will not be material 


50. 57+ . 
95 2. Ipſt. 318. upon evidence. 
a 


Ikeld 59. : 
Skinner 443. 553. 4 Modern 292. Carthew 17. 333. Trem. 15. 21. (5) 1. Bulſt. 
Vide 3. Modern 158. (7) Sum. 264. 2. Inſt. 318. | 


77. 80, 51, 82, 83. 
As to the ſecond of the abovementioned particulars, viz. 
With what certainty the count in appeal ought to ſet forth 


the day. 


Seck. 88. There can be no doubt but that every ſuch 
count muſt ſet forth the day on which the fact was done, 
a3 appears from all the precedents cited in the foregoing 
ſection; and alſo from the common form of all other de- 
claiations in all actions whatſoever, as well as of indictments, 
for which it is needleſs to cite authorities. And if the fact 

(2. Inf. 318. happened in the night, it ſeems (c) moſt proper to alledge it 
(02. Inſt. 318. in noe Hunden diei. But it is ſaid not to (7) be ſufficient 
to alledge the fact done about ſuch a day, or between ſuch 
a day and ſuch a day, but that the very day muſt be pre- 
ciſcly ſet forth. And it ſeems to be iuſufficient to alledge 
(n) it on the feaſt day of ſuch a ſaint, without an addition, 


if there be another ſaint of the ſame namc, as on St. John's day, 
| without 


( B. Indict. 


47 
3. H. 7. 5. 
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without ſhewing which ſaint is meant, v1z. the Baptiſt or the 

Evangeliſi. Allo (a) it ſeems to be erroneous to ſet forth (40 Moor 555. 
the fact on an impoſhble day, as on the thirty-firſt of June, 

or thirtieth of February, for this is of no more effect than to 

mention no day at all. Alſo it ſeems clear that an appeal (2) Sce cita- 
of death muſt not only ſet forth the day when the hurt was tions in the 
given, but alſo the day when the party died of it, as appears pray, 
from all the precedents (+) of this kind both in Coke and 6e 4. tai. 
Raſtal; and alſo from the manifeſt reaſon of the thing, (c) 31s. 

that it may appear that the party died within the year and B. Indict. 41. 
day after the ſtroke, in which cale (d) only the law intends (% B. 1. c. 
that the death was occaſioned by it. | eee 


And it is /e) ſaid not to be ſufficient to alledge, that the de- (Dyer 28.45 
fendant aſſaulted the party at a certain day, and feloniouſly ſtruck in the margin, 
him, without expreſsly adding, that he ſtruck him adtunc ci Dy 1 * 
ibidem : and yet both ſentences being joined with the copula- 65 Tags: hs 
tive, it is the moſt natural import of the whole, that the Kehre, 
ſtroke and aſſault were both at the fame time, &c. and ſuch cer- Qu. 
tainty ſeems to be ſufficient in declarations (5) in civil actions, ( C. Jac. 
and even in indictments (g) of treſpaſſes. But in indict- e 
ments and appeals of death a more expreſs certainty is ſaid 1 „ 
to be required, becauſe the ſtroke which cauſed the death, C. Jac. 41. 
being a crime of a different nature, and much higher than Sec B. 1. ©. 
the aſſault, may be well enough intended to have happened I 
at a different time ; and therefore the preciſe time of exch * OR 
muſt certainly be expreſſed. And even this may be vitiated 
by a repugnancy in the concluſion; as if the aſſault and 
ſtroke be alledged in the premiſes on the tenth of December, 
and the death ſubſequent on the twentieth of December fol- 
lowing, and then it be alledged in the concluſion, that the 
defendant in ſuch manner felonioully murdered the party on 
the tenth of December aforeſaid, the whole is nanght for the 
repugnancy ; (] becauſe the party could not be ſaid to /) 4. Co. 4s. 
have been murdered, till he was dead: And though to ſome 44. 
purpoſes, by a fiction of law, the offence of the defendant Summary 207, 
after the death of the party, is puniſhed as a felony from 2: Inn. 318. 
the time of the ſtroke, yet in truth and propriety of ſpeech ee, ny 
8 muſt be obſerved in legal proceedings) it is not a Dyer 53. 

elony but only a treſpaſs 'till the death; yet if in ſuch Ou. Cro. Elis. 
concluſion it had been alledged that the defendant in ſuch 739+ 
manner feloniouſly murdered the party on the twentieth of 


December aforeſaid, it had been ſufficient. But it is ſaid (i) C. Co. 43+ 


to be the better way to conclude generally, that the defen- *: Inst. 3:8. 
dant in ſuch manner feloniouſly murdered the party. And 

it is certain (4) that a miſtake of the day will not be material ( J — 
upon evidence. Ne RY 


Sect. 89. It hath been holden that an allegation of the 
day, prima facie ſomewhat uncertain, may be halpen by the 


ap- 
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(a) Dyer 165. apparent ſenſe of the whole; as where (a) it is alledged, 
2 Eliz. 176. hat tlie principal ſuch a day made the aſſault and gave the 
Qu. C. Eliz. ſtroke, and that the party died on ſuch a ſubſequent day, 
q39- &c. and that A. B. was adtunc et ibidem abettans the ſaid 
principal to do the felony and murder aforeſaid ; in which 
caſe it is {aid that the words adtunc et ibidem, from the mani- 
teſt import of the whole, ſhall be referred to the time of the 
ſtroke ; becauſe by that only the felony, which A. B. is 
charged to have abetted, was done. Yet if 4. B. had been 
faid to have been preſent at the time of the felony and 
murder aforefaid, /cilicet on the day of the ſtroke, tunc et 
tbidem abetting the felony and murder aforeſaid, &c. it 
(Va Coke 432. ſeems (h/ that the appeal is inſufficient as to the faid 4. B. 
for the repugnancy ; becauſe he is expreſsly alledged to have 

been Gn” tad to have abetted the principal, at the time 

of the felony and murder, which mult be —— for the time 

Sce Foſter's of the death, by which the offence, which was before but a 
Crown Law treſpaſs, became felony and murder, but by being preſent 
65. 67. at the time of the death, it is impoſſible he could abet a 
ſtroke given ſo long before; and therefore it is repugnant 

and inconſiſtent in ſuch a manner to alledge it. Nor is 

fuch a repugnancy any way holpen by the ſubſequent alle- 

gation of the very day of the ſtroke, coming after the 

word « /clicet,” for it is apparent that the time of the 

felony could not be on the day of the ſtroke, and there- 

fore it rather adds to than helps the fault to alledge that 

it was. But (c) the beſt way of alledging ſuch abetment 

(c) 4. Coke 43, had been to have ſet forth, that the ſaid A. B. was pra ſeus, 
auxi'tans, Sc. ad felomam et murdrum prædictum in forma præ- 


difta faciend, 


As to the third particular, viz. With what certainty the 
count in appeal ought to ſet forth the year and time of the 


king. 


Sect. go. There can ba no doubt but that every ſuch 
count muſt expreſsly ſet forth in what year the fact was 
done, as appears from the known form of all other counts, 
and allo Err And in an appeal of death it is 

(2) 2. Int, certainly neceſſary (4) to ſet forth not only the yeat in 
218, 219. which the ſtroke was given, but alſo that in which the 
B. Indift. 41. death happened. that it may appear that the death happened 
5 * 31 within the year and day after the ſtroke. But it ſeems 
n,, clear from all the precedents, that it is ſufficient to ſhew 
in what year of the king's reign the fact was done, and the 

death happened, without ſhewing the you of the Lord. Alſo 

(e) f. Lev 140. it hath been adjudged, (e) that it is ſufficient to alledge the 
Ser 2.Sid. 140. fact in ſuch a year of ſuch a king, without ſaving it was in 
ſuch a year of his reign, becauſe it is clearly implied. 

As 


- 
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As to the fourth particular, viz, With what certainty the 
count in appeal ought to ſet forth the place where the deed 
was done. 5 


Set. 91. There can be no doubt but that every count 
in an appeal of death muſt ſhew (a) the place where the (a)Hetley 35. 
death happened, as well as that where the hurt was given, C- Eliz. 137. 
and this with the ſame (5) preciſe certainty and freedom 735,739. 
l | . (5) Dyer 68. 
trom repugnancy (c) as is required in relation to the time (4j Ney 43. 
of the death and hurt, for which I ſhall refer the reader Dver go. 
to the 89th and goth ſections of this chapter, wherein what C. Eliz. 186. 
is ſaid in relation to the time of the hurt and death is 
equally applicable to the place. Alſo it ſeems that a miſ- 
take of the place is not (4) material upon evidence upon (% um. 264, 
not guilty pleaded, any more than a miſtake of the time, ee 288 
provided the fact be proved at ſome other place in the fame 7 
county. 


Sect. 92. But it ſeems to be not only neceſſary in an ap- 
peal of death to alledge ſome place both of the death and 
hurt, and in every count in every other appeal to alledge 
ſome place where the fact was committed, but alſo that ſuch 
allegation be in proper place. 


For the better underſtanding whereof I ſhall premiſe, that 
if the truth will bear it, it is ſafeſt (e) to lay it in a town, as e 
the ſtatute of Gloceſter abovementioned directs. But if it were . Mod 
done out of a town, it ſeem that you may lay it in any other 4. Nad. S 


place from whence @ viſue may come. Salkeld 39, 


In relation to which matter the law being in great meaſure 
ſuperſeded in civil actions by the ſtatute FoR THE AMEND-= 
MENT OF THE LAW, and chiefly in uſe in criminal clauſes, it 
may not be improper in this place more fully to conſider it. 


And for that purpoſe I ſhall lay it down as a good general 
rule, that a vine may come from any place, which is of fo 
{mall compaſs, that all who live in or near it may reaſonably 
be preſumed to have ſome knowledge of the perſons living 
in it, and therefore are eſteemed the moſt proper judges of 
the facts done within its limits, as being moſt likely to be 

roved by witneſſes, and charged upon perſons with whole 
integrity and reputation they are beſt acquainted, 


And upon this ground it hath been adjudged, that a 
viſue may come not only from a town, but from (V) a (f) Vel. 159. 


ward, (g) pariſh, hamlet, (Y) burgh, manor, (i) caſtle, (4) or C 12 1 

(g) 6. Coke 14. Co. Lit. 125. Salkeld 60. (5) Ce. Lit. 128. C. Eliz. 866. 
1. Sid. 226. (7) 2. R. Abr. 612, 613, 614. 618. Coke Littleton 125. C. Jac, 405 
(ty 2. R. Abr. 618. 621. Co. Lit. 125. 


even 
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(a) C. Elis. 
200, 

1. Sid. 326, 
2. R. Abr, 
621. | 

B. App. 19. 
Vide Eo. Lit. 
125. 

Con. 

B. App. 127. 
(5) 6. H. 7.3. 
Co. Lit. 125. 
a. Inſt. 319. 
1. Sid. 326. 
(OB. Plead 61. 
Co. Lit. 128. 
2. R. Abr 54 
1. Sid. 88. 
Con. 

1. Sid. 326. 
Carthcw 333. 
Skin. 554. 
(4) C. Eliz. 
732. 

1. Sid. 326. 
(e)B.Plead 61. 
6. H. 7. 3. 

2. R. Abr. 621. 
7. H. 4. 27. 


Ste 2. R. Abr. 


616. 

1. Sid. 88. 

( f) C. Eliz. 
229. 

7. H. 4. 27. 
2. R. Abr 621. 


Al. Bk. 2. 
even from a foreſt, (a) or other place, known (5) out of a 
town. Allo it ſeems e) clear, that whenſoever a place is 
generally alledged in pleading, the law will intend it to be a 
vill, unleſs it be mentioned with ſome addition which ſhews 
the contrary; or (4) be alledged within a city or vill; in 
which caſe it would be abſurd to take it for a vill of itſelf. 
Yet (e) if in truth there be no ſuch town, nor hamlet, nor 
place known out of a town; or (/) if a fact alledged in a 
toreſt, were done in ſome vill in the foreſt not mentioned in 
the record, the defendant may plead it in abatement. Alſo 
if a fact done in a vill within a pariſh, which contains di- 
vers vills, be, in the count in an appeal, alledged generally in 
the parith, 'f) ; or a fact done in a city, which contains 
divers pariſhes, be, in the count in an appeal, alledged gene- 
rally in tile city, it ſeems (g) that the defendant may plead 
ſuch matter in abatement ; for otherwiſe he could take no 
advantage of the inſufficiency of the allegation, becauſe the 
place named, as it ſtands on the record, muſt, till the con- 
trary be ſhewn, be intended to contain no more than one 
town, or pariſh, on which ſuppoſition a vz/ne may well 
come de vicineto ( civitatis, which does not exclude the 
city. but takes in the city and its neighbourhood within its 
Juriſdiction, whether ſuch city be within a county, (i) or 
be a county of itſelf ; excepting only the city of () London, 
from whence it ſeems that no vue can come, not only 
by reaſon of the largeneſs of its extent, but alſo becauſe 
it hath been the conftant uſage of pleading to ſhew the 
2 and pariſh in which a fact alledged (/) in London, was 
one. 


(2) Sce the caſcs oited under letter c. 7. H. 4 27. Salkeld 59, 60. Co. Lit. 125. 


4. Coke 14. 2. 


2. Hale 262. 


(4) t. Sid. 178. 


Inſt. 319. (4) 2. R. Abr. 622, 623. 8. H. 5. 10. C. Jac. 307, 308. 
Con. S. P. C. 155. (/) Sce the authorities cited under letter a. 


C. Jac. 307. 2. R. Abr. 622. C. Jac, 150. Qu. C. Eliz. 732. 


Can. 8. P. C. 154. 2. R. Abr. 6x7. (7) C. Eliz. 732. 


(m) 1. Sid. 88. 
2. K. Abr. 617. 
Hob. 266. 


60 1. Sid. 327. 


(5) . Lev. 
107. | 
Con. I. Sid. 
126. 

1. Sid. 327. 


Set. 93. It hath been alledged that no () viſne can 
come from the weald of Suſſex, not only by reaſon of the 
largeneſs of its extent, but alſo becauſe it ſhall be taken for 
a wood without inhabitants; and therefore it would ſeem 
inconſiſtent to award the return of a jury from it. And yet 
it hath been holden (2) that a viſue may come from a park; 
alſo it ſeems to be the general opinion, that @a vue may 
come from a foreit, as hath been more fully ſhewn in the 
precedent ſection; from whence it may plauſibly be argued, 
that it may come as well from ſuch @ wea!d, fuppoſing it 
to be a wood. Allo it ſeems (o) to be queſtionab'e whe- 
ther a 2 ine may not come from a walk in a foreſt, being 
alledged as a place in which a fa& was done ; but it 


ſoxms clear that no vi/ne can come from it, if it be al- 
ledged 


Lan 
_ 
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ledged only as a liberty, for that no vine can come from 

a thing incorporeal, (a) but only from a place. Alſo it (2)1. Sid. 376. 
hath been holden that no vue (5) can come from the (5) 2. R. Abr. 
ſeite of a manor, perhaps for this reaſon, becauſe it doth not Summary 186. 
properly ſignify a place, but rather the limits and ſituation 


of a place. 


As to THE FOURTH PARTICULAR, vz. Whether one 
and the ſame count in appeal ought to be againſt thoſe who 
do not appear, as well as againſt thoſe who do appear, and 
againſt the acceſſaries as well as the principals. 


Se. 94. It is ſaid by Sir Matthew Hale, that in an 
appeal againſt 4. B. and C. if A. only appear, yet the plain- 
tiff ought to count againſt them all, by the better opinion. 
And the like ſeems allo to be holden by Si Milliam Staund- 
ford (c) and brook (d); yet the point adjudged in the prin- ( S. P. C. 65. 
cipal (e) caſe, which ſeems to be the chief foundation of (4B. App. 28. 
theſe opinions, ſeems to be no more than this, that where an (09. H. 4. . 
; . 5 : : 4. Coke 47. 
appellant hath had judgment and execution in one appeal, Birr 120 
he ſhall not afterwards have another ag inſt perſons not : wt 
named in the firſt. And all the precedents that I can find, 
either in Ce V/) or in Ra/ta/, (g) of counts in appeals, (f) Co. Ent. 
wherein ſome of the defendants have not appeared, do in- 75 „ 
deed mention the perſons abſent, as well as thoſe preſent, — 50, 5 d 
and ſhew in what manner they were guilty ; yet are all of 53, 54. 
them expreſs that the appellant nſtanter appe/at thoſe that See 47. Aﬀize, 
appear only ; and that he would in like manner appeal thoſe | 
that are abſent, if they were preſent ; by which it ſeems 
clearly to be implied, that when they thal! appear, there 
ſhall be another declaration againit them, and that the pre- 
ſent declaration is eſteemed only as a declaration againſt 
thote that do appear. Neither do 1 find any difference in 
the precedents abovementioned, as to the form ol tuch 
counts in relation to this matter where the perſonas not 
appearing are acceſſaries, from that wherein they are prin- 
cipals. But whether the omitting of a perſon in one ap- 
peal be always a good bar to the charging of him in 
another, thall be conſidered in the following part of the 
chapter, wherein I ſhall treat of the nature of pleas in bar 
to appeals. 


As to THE THIRD PARTICULAR, V;z. How the appellant 
may be nonſuited. 


Sect. G5. It is generally holden in ſome books, (Y) that, (5) B. Nonſ. 
by the common law, if a plaintiff, in any action whatſoever, 7 
Lit. 139 
1. Roll. A. 131, 132. 3. Edw. 4. 11. Con. F. Nonſ. 15. 34. Qu- B. Noni. 6+ 
40 II. 6. 44. 2. Bulſt. 19. 
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be demanded at any day of continuance before judgment, 
(a) Vide ſup. and do not appear, either in (a) proper perſon, or by attor- 
. ney, or guardian, as the law requires, he ſhall be nonſuited, 
(5) Noy 88. whatſoever ( excuſe he may have for his abſence. But it is 
Latch. 173. enacted by 2. Hen. c. 7. 4. that if the verdict paſs againſt the 
Vine Tap." 3%; plaintiff, the fame plaintiff thall not be nonſuited. And 
(c) Moor 407. fince the ſtatute it hath been adjudged, (e) that if a defen- 
C. Eliz. 465. dant in an appeal of murder be tound guilty of manſlaugh- 
ter only, the appellant cannot be nonſuited ; but it doth 
not appear whether this refolution be grounded on the 
ſaid ſtatute, or on the common law; for it ſeems difficult 
to maintain that ſuch a verdi& which finds the ſubſtance of 
the fact, ſhall be ſaid to pals againſt the appellant, in which 
caſe only the nonſuit is taken away by the ſtatute. And 
therefore perhaps a nonſuit in this caſe may not be ſuffered 
by the common law, which ſeems not to have permitted a 
nonſuit after a full verdict, except in ſueli caſes only where- 
upon fome doubt remained with the Court, as may he rea- 
ſonably argued from the authorities above cited under let- 
ter (b) But it ſeems that an appellant may be nonſuited af- 
(4) 2. Jones 1. ter a ſpecial (4) verdict, or after a demurrer (e) and argument 


(e)Co.Lit.139. thereupon. 
2. Jones 1. 


Sec 20, H. 6. 44. and the authorities cited under letter (4) in the preceding page. 


As to THE FOURTH PARTICULAR, vix. For what faults 
the writ may be abated. 


Sect. 95. I ſhall premiſe, that in order to take advantage 
Y 2. Bulſt. of a defect in the writ itſelf, the appellee (/) ought te 
19. demand cer (1) of it, which he muſt do in open (2) 
3. Bulſt. 343. s — 
(x) Bigby v. court (2). 


Kennedy, ; 
Black. 713. (g) Widdrington v. Charlton, agreed Mich. 10. Anne. 


(2) The writ in an appeal is an original iſſuing out of chancery returnable inte 
the king's bench only; before the return thereof, the court of Chancery only can 
ſer it ahde, where it appears to have iſſued erronice or 1mprovide, by ſome error ex- 
trinſic to the writ itſelf ; bur for any error or defect on the face of it, it way be 


uaſhed after it is returned into the King's bench. Bac. Abr. 126. and ſce Eq. 


a. Abr. 416. 


And for the better underſtanding for what faults ſcch 
writ ſhall be abated, I ſhall conſider the following particu- 
ars. | 


] | 
1. Where it may be abated by the Court ex officio. 


2. Where upon the exception, or plea of the party, but 
not without ſuch exception or plea. 


3 What defects of this kind may be amended, which with- 
out ſuch amendment might abate the writ. 


3. What 


Bk. 2, 
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As to the firſt particular, viz. Where the writ in appeal 
may be abated by the Court ex gf/icio. 


It ſeems, that the writ may be abated by the Court ex (41 Finch 226. 
vf/icio, (a) for the following faults, whether the party take 2. Danv. Abr. 
notice of them or not. 242, 

| Sup. ſ. 42. 

Se. 97. Frasr, (3) Where a writ or declaration wants (4) Vide ſup. 
thoſe words of art which are appropriated by law for the de- ſ. 77. 
{crpition of the offence; as where an appeal of burglary (e (c) 4. Co. 39. 
has the word “ brurgaliter”” inſtead of © burgulariter,”” or 
« burg/ariter ;”” or an appeal of rape wants the word “ ra- (4) Sup. ſ. 77. 
puit, (d) or any appeal wants the word ** felonice” (e). (e) Sup. l. 18 77. 


Sect. 98. SECONDLY, Where the declaration varies from 
the writ ; as (/) by laying the offence, in the reign of a (/) F. Brief 
preſent king, where the writ ſuppoſed it to have been in the 279- 231. 
reign of a former king: Or by giving the defendant a name 
different from that in the writ ; as where the writ (g) calls (g) Yel. 120. 
him A. B. of C. alderman, and the declaration 4. B. of C. ( Sup. . 75. 


eſquire : Or where the declaration is otherwiſe () defective og * 


in not purſuing the writ, or in not ſetting forth both the (4) Sup. ſ. 86, 


ſubſtance (i) and the circumſtances (+) of the fact with that &c. 
certainty which the law requires: Or in (J) laving the of- Cro- El. 196. 


fence in a different county from that in which the wtit was 0) _ 35. 
brought, B. Appeal 38. 


Sect. 99. Tulk pin, Where (m) the declaration doth (m) Sup. ſ. Go. 
not conelude contra for mum ftatuti in ſuch cafes where by 
law it ought. 


$:2. 100. FourTnt.y, Where the ſenſe is defective for 
want of a material word in the writ; as () if the conclu- (r. Cor. 131 
ſion be ili hoc breve, c.“ without the word hs; or S. P. C. 82. 
where there is a falſe concord in the writ, as hos (5) or hanc (0) 9. H. 2. 16. 
breve ; or the ſingular (p) number inſtead of the plural; ½10. Ed. 3. 1. 
or (as ſome () ſeem to hold generally) any other falſe 3 * 
Latin; or even the uſe of a word which is not Latin, * G 


though (7) by the change or addition df a letter it might () 2. H. 4. 8. | 


be made ſo. But it ſeems that ſuch faults in the declara- 
tion are not fatal if the writ or bill on the file be right, as 
ſhall be ſhewn more at large in the following part of this 
chapter. | 


$:2. 101. FirTHby, Generally where the writ or de- 
claration are any otherwiſe defective in not obſerving the 
legal form ; as (s) where in a writ of appeal ſued by a () F. Brief 
huſband and wife, the concluſion is in the name of the 152. 
2 2 | wife 
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(a) Finch 253. wife only: Or where the writ omits (a) either the name 
8 of haptiſm or the ſurname of the appellant or appellee, being 
(40 Finch 253. under the degree of nobility, which alone can give ſo 
8. Ed. 4. 4. high (5) a name of dignity as to ſupply tlie want of a fur- 
2. Inſt. 666. name. 
25. Ed. 3. 39. | k 

As to the ſecond particular, viz. Where the writ may 
be abated upon the plea or exception of the party, but 
not without ſuch plea or exception; I ſhall endeavour to 


ſhew, 


1. Where it may be ſo abated for the want of fifteen days 
between the tete and the return of the writ. 


2. Where for a ier or wrong addition. 


3. Where for a defect in the addition of the appellant or 
appellee. 


4. Where for the multiplicity of action. 


5. Where for making of J. S. a defendant, where there is 
no ſuch perſon. | 


6. Whether the defendant may have more than one of 
ſuch plcas or exceptions. 


As to THE FIRST POINT, wiz. Where a writ of ap- 
peal may be abated upon the exception or plea of the 
party for the want of fifteen days between its teſte and re- 


turn. 


$28. 102. If the party, before he hath pleaded in chief, 

do eſpecially fhew to the Court ſuch a defect in the writ, 

(.) Salkeld 63. the latter authorities (c) ſeem to incline that it ought to be 
C * "_ abated, becauſe the writ is the foundation of the whole pro- 
my > wp ceeding, and the law feems to be in nothing more curious 
1. Sid. 406. than in ſtrictly keeping up its legal forms. Yet it hath been 
Con. 12. Ed. reſolved, (d) that ſuch a defect is ſalved by the party's com- 
5 1 60, ing in and pleading in chief without taking advantage of it: 
(V Salkeld bn, Alſo it hath been adjudged, that where the original is right, 
| all defects in the meſne proceſs are ſalved by the party's ap- 
pearance, as.ſhall be ſhewn more at large in the chapter con- 


cerning PROCESS, , 


AS 


a 
7 
7 
, 
— 


* 
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ants 1 o POINT, viz. Where a writ of appeal 
Na; pon the exception or plea of the party, for 
2 miſnoſmer or wrong addition. 


Sec. 103. It ſeems to be agreed, (a) that if there be (a) Finch 363, 


tiſm, (5) or ſurname (e) of the appellant, (4) or appellee ; (9 . 
or (e) as to the town pariſh or county, eſtate degree or & 
myſtery, whereof they are ſaid to be; as where (J) one 31. 54. 
who is neither by birth, office, creation, or reputation, an (4 9. H. 5. 1. 
eſquire or gentleman, is named with either of thoſe ad- Y N 
ditions; or where a gentleman by birth, who follows the 2 3 
trade of huſbandry, is named (g) with the addition of the 35. H. 6. 84. 
trade of huſbandry, and not of gentleman ; or where a peer, 10. Ed. 4. 12. 
who has more than one name of dignity, is not named (+) 2. In. 667, 
by the moſt noble; or where a gentleman or gentlewoman /* 3 
(:) is named ſpinſter; or (+) a yeoman is named a gentle- 6666. 
man; or {/) if there be no fuch town, pariſh, nor 6. Coke 67. 
hamlet, nor place known out of a town, as that whereof (2):4-H.6.15. 
either the appellant or appellee are ſaid to be, and the ap- 3% wn 
pellee before (m) imparlance plead ſuch matter in abate- 552. Inſt. 669. 
ment, and thereon iſſue be joined and found for him, the writ 5 2. Inſt. 668. 
ought to be abated. And it ſeems (un) alſo to have been (0 5. H. 7.16. 
holden, that if the appellant, after imparlance, confeſs that he N Ed. 4. . 
hath brought his appeal by a wrong name, the writ ſhall be 9 
abated : But it is faid (o) to be no fault to give an eſquire c. 4. f. 196 h 
the addition of gentleman, et fic 2 cenverſo, Allo if one {/) 3. Mod, 
(ft) who is uſually known and called by the ſurname of B. 267. 
be ſo named in the appeal, and the appellee plead that his ( Place 

9 8 434. 
name is C. and not B. and the appellant reply that the ap- 21, Ed. 4 7. 2. 
pellce is, and at the time of the purchaſe of the original (2) 9. H. 5. 1. 
was, as well known by the name of B. as by the name of C. B. App. 38. 
and this be confeſſed and found for him, it avoids the plea NE 
of the miſuomer. And if one who had his uſual abode — 5 
at B. and hath been ſome time ſeen at C. be named of C. 
in an appeal, it hath been queſtioned (g) whether this be (9) 1. Sid. 325. 
ſuch a fault as will abate the writ, becauſe ſometimes ap- Vide 10. Ed. 
pellees may not have any known dwelling ; but if that hap- 4. H. 6. 4. 
pen to be the caſe, ſurely it is the ſafeſt to reply it, and 
then there ſeems to be little doubt but it may make good 
the naming of the party of any place wherein he has at 
any time been. And if a place where he dwells, and is 
a houſe-keeper, and alſo another place where he keeps 
his wife and family be well known, it ſeems that the 
writ may name him of cither of ſuch places, or perhaps 
of both of them, but is abateable unleſs it name him of 


one of them, | | 
Z 3 As 


4 
4 
1 


3+! 


(a) 2. Inſt. 
665, 666. 
11. H. 4. 40. 


10. Ed. 4. 16. 
90 11H. 4.40. 
14. H. 6. 14. 
(c) Hob. 129. 
2. R. Ab. 469. 
2. Inſt. 666, 
667. 

Con. Lat. 169. 
(/)Sup. 101. 
(:) 32. H. 6. 


29. 
Con. 24. E. z. 
25, 26. 

28. Ed. 3. 53s 


7 1. Sid. 40. 
Lit. Rep. 81. 
C. Car. 104. 


(2) 26. E 472. 
2. Inſt. 870. 
1. Hale 176, 
777 
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As to THE THIRD POINT, viz. Where a writ of appeal 
may be abated, by the exception or plea of the party, for a 
defect in the addition of the appellant or appellce, 


Se#, 104. It ſeems that the common law in na caſe (a) 
requires any other deſcription of an appellant or appellee, 
but by their name of baptiſm and ſurname, unleſs they be 
of the decree of a knight, (5) or of ſome higher dignity; in 
which cafes, whether the name or dignity be ancient, or (as 
ſome ſay} (c) of a new creation, as that of baronet, &c. 
it ought to be added to the name of baptiſm and fur- 
name; and if it be of the degree of nobility, it ought (d) 
to ſupply the place of the ſurname. And it ſeems that the 
law was (e) fo curious in this particular, that if a plaintiff, 
in any action, gained a new name of dignity hanging a writ, 
he made it abateable ; but this inconvenience is remedied by 
1. Edw. 6. c. 7. ſ. 3. by which it is enacted, “ that if any 
„ plaintiff in any manner of action ſhall be made a 
& duke, archbiſhap, marquis, earl, viſcount, baron, biſhop, 
& knight, juſtice of either bench, or ſerjeant at law, de- 
& pending the ſame action, that ſuch action for ſuch cauſe 
& ſhall not be abateable or abatcd.” But it hath been holden 
J) that the dignity of a baronet is not within this ſtature, 
becauſe there was no ſuch dignity at the time of the making 
of it. 


dect. 105. To prevent (gz) the inconvenience of trou- 
ling one perſon for another, which cannot but often hap- 
pen if there be no other additional deſcription of the de- 
fendant, it is enacted by 1. Hen, 5. c. 5. That in every 
„original writ of actions perſonal], appeals, and indict— 


„ ments, and in which he exigent ſhall be awarded, ta 


« the names of the defendants in ſuch writs original, ap- 
« pcals, and indictments, additions ſhall be made for their 
« eſtate or degree, or myſtery, and of the towns or ham- 
lets, or places and counties of the which they were or be, 
or in which they be or were converſant. And if by pro- 
* ceſs upon the ſaid original writs, appeals, or indictments, 
ce in the which the ſaid additions be omitted, any outlawries 
„ be pronounced, that they be void, fruſtrate, and holden 
« for none. And that before the outlawries pronoun- 
* ced, the ſaid writs and indictments ſhail be abated by 
* the exception of the party wherein the ſaid additions be 


5 gmitted.”? 


For the better explication of this ſtatute, ſo far as it re- 
lates to the ſubject of this treatiſe, I ſhall firſt premiſe, 


Sell. 


fe- 


Sell. 
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S:2. 106. That (a) generally ſuch additions in Eugliſb (a) 1. Sid.101, 
are as good as in Latin; and where there are ſeveral defen- Keble 13. 
dants of different names, and the ſame addition, it is (3) () B. Add. 3. 
ſafeſt to repeat the addition after each of their names, ap- 
plying it particularly to every one of them ; and where a 
father hath the ſame name and the ſame addition with a 
defendant being his fon, the writ is (e) abateable unleſs it (9 35. H. 6. 
add the addition of pri/ze to the other additions; but where 29. 
the father is the defendant, it is ſaid that there is no need 39. H. 6. 46. 
of the addition of cigne. (4) And if the ſon be in cuſtodid T, Kd. 3- 3. 
mareſchalli, and ſo declared againſt, it is ſaid that the count 
is good without the addition of pie, unleſs the father 
of the fame name and addition be alſo in the cuſtody of 
the marſhal. | 


And for the better underſtanding of the nature of the 
ſeveral additions required by the ſtatute abovementioned, 1 
ſhall endeavour to thew, | 

1. What is a ſufficient addition of the eſtate or degree. 


2. What is a ſufficieat addition of the myſtery. 


3- What of the town, hamlet, place, or county, of the 
appellce. 


4. How the defect of an addition may be ſalved. 


As to the firſt particular, vis. What is a ſufficient ad- 


dition of the eſtate or degree of the appellee, I ſhall ob- 


ſerve, 


Seck. 107. FirsT, That it is neceſſary to ſhew the pre- 
ſent eſtate or degree of the appellee (e) at the time of the (0) 9. Ed. 4:2. 
writ; in which reſpect this addition, and alſo the addition 22. Ed. 4. 13. 
of the myſtery differs from that of the place, which is * os 
ſufficicntly ſet ſorth by naming the appellee late of ſuch a . 
place. 


S:#. 108. SecoxDLY, That ſuch addition muſt be ex- 
preſſed in ſuch a manner that it may plainly appear to reter 


to the appellee; for it hath been refolved, that to name the 


appelle: “ fon of A. B. butcher,” is inſufficient, becauſe 
« butcher” refers to A. rather than to the appellee. 


Sect. 109. THiRDLyY, That (/) a biſhop of an Iriſh (/ See Thelo. 
dioceſe may be as well deſcribed by the addition of his l. ö. c. 23.1.8. 
| 24 bifhop- 


(4) Salkeld > 


—— 


B 7 "I — 
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biſhoprick, as an Engliſh biſhop may by the addition of an 
Englith one (as it ſeeins to be admitted in te Year Boot 
(a)z-Inſt.667. of 21. Her. b. 3. pl. 4.) : But it ſeems (a) clear, that no ono 
can be well deſcribed by the addition of a temporal dignity 
in Irelaud or any other nation beſides our own, becauto 


364 


no ſuch dignity can give a man a higher title here than 


that of efquire (3), 


(3) See Mary Graham's caſe, referred to the twelve Judges in July 1591. Caſes in 
Crown Law, 2d edit. page 444. See alſo Salk, 451, and the caſe of Goodere and 
Mahoney, (. St. Trials, 805. 


(2)Theloall.6. Se. 110. FougTuLY, That the degree of a ſerjcant (% 


c. 15. . 12 at [aw is a good addition, from whence it may reaſonably 


be argued that a degree in cither univerſity is alſo a good 
(c). Inſt. 668. addition, as it is holden by Sir Edward Cale (e) withuut 
(4) Theloal b. queſtion ; yet this is made a quere by Theloal (d); and it is 


6. c. 15. f. 13. holden in the Year Bock of 35. Hen. 6. pl. 55. and admitted 


by S/ Edward Coke. in the very place above cited, that a 
doctor in divinity may have the addition of © ci,“ which 


ſeems not eaſily reconcileagle with the opinion that the de- 


grce of a doctor is a good addition; for if it were, why 

thouid not the writ be abatcable tor having the addition of 
(H Vide ſup. clerk” inſtead of it, contrary to the allowed rule (e) in 
1. 102. other caſes, that the moſt worthy addition is to be uſed? 


(f) 2. Inſt. Sectl. 111. FIFTHLY, That “ generoſus” (/) or © armi- 
667, 688. ge (g) are, either of them, good additions for the eſtate 
FORT 5-5, and degree of a man; “ genereſa“ () for that of a woman; 
E. Add. 44. C. nd © yeoman”” (i) and © labourer“ #) are alfo good ad- 
Y. Inſt. 8. ditions for the eſtate and degree of a man, but not for that 
C0 2. Inſt. 668. of a woman; and widow (1) or /ingle (m) woman, or, as ſome 
B. Add. 3. 47. (n) ſay, © wife of J. S.“ are all of them good additions of 
On. Abbe: the eſtate and degree of a woman, but no ſuch like addition 
39. is good for the eſtate and degree of a man. And © /pinfler” (o) 

9) F. Add.s. is a good addition for the eſtate and degree of a woman, and 


5 Add. 64. perhaps alſo for tliat of a man. N 
Theloal Il. 6, c. 18. f. 4. ( F. Addition 3. 14, Ed. 4. 7. B. Add. 64. 66. 
Theloal 1. 6. c. 15. ſ. 4. () 1. H. 4. 5, . H. 6. 4. Qu. Cro. E. 198. Dyer 47. 
(o) Dyer 46, 47. 88. 1, Sidertin 247. 


02. Inſt. 668. Self. 112. SixrHhITx, That“ burgeſs” (p) and © citi- 


8 668. zen,“ and “ ſervant,” ( 9) are all of them too general, and 
— 28 therefore not good additions of the ſtate or degree either of 
55 318 man or woman. | 


As to the ſecond particular, viz. What is a ſufficient ad- 
dition of the myſtery of an appellee. 


Ha. Inſt, 6688 Sec. 113. Having firſt premiſed that the word “ myſtery” 


669. () includes all lawtyl arts, trades and occupations; and (s 


Ty — — 2 — 
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that if one under the degree of a gentleman have divers of 
ſuch arts, trades, or occupations, he may be named by any 
of them; I ſhall endeavour to ſhew, 


1. What additions of this kind are clearly good. 
2. What are clearly inſufficient, 
3- What are queſtionable. 


Sect. 114. AND FIRST, The following additions of this (p. Add.g.. 
kind clearly ſeem to be good, as & huſbandman, (a)“ © mer- 50- | 
chant,(b)” * broker, (c) * taylor,(d)” * point maker, (e) ©) W 
“ fſmith, (J)“ “ miller, (g)“ “ carpenter, ()“ * cook, (i)“ (3 .H.6.65 
« brewer;(4#)” „ baker, (J)“ © butcher, (n)“ © parith Thetoall. 6. 
clerk, (n)“ ** mercer, (o)! © fiſnmonger, (p) © dyer, (2) c. 15. . 5. * 
« ſchoolmaſter, (r) “ ſcrivener,” and ſuch like. CB. Add. 15. 


. 39 
() 7. H. 6. 1. (J) 21. H. 6. 54. 22. H. 6. 53. (2) B. Add. 39. 2 (b) B. Add. 
15. 22. 39+ (i) 14. H. 6. 15. Theloal 1. 6. c. rg. f. 6. (#) F. Utlag. 32. 37. 5. 
H. 5.7. (J) 6. Ed. 4. 5. (mm) B. Add. 42. (1) B. Add. 52. 62. (o) 2. Inſt. 668, 
(/) 19. H. 6. 51. (7) 5. H. 5. 7. (I) 2. Leon. 186. 


Se. 115. SECONDLY, The following additions of this (9. H. 6.6 

: : 8 8 = 9-H. 6. 65. 
kind clearly ſeem to be inſufficient, as “ maintainer,“ (5) 2. Inſt. 668. 
* extortioner, (t)“ “ thief, (4) © vagabond, (&)“ © he- 22. Ed. 4. 1. 
* retic, (y)” „ common informer, and ſuch like. 2. Inſt. 668. 


| (09. H. 6. 65. 
(%) 22. Ed. 4. 1. 2. Inſt, 668. (x) 22. Ed. 4. 1. (y) 1. Roll. 190. 


Sect. 116. "THIRDLY, The following additions of this (s) Theloal b. 
kind ſeem to be queſtionable z as, ** farmer,” which . ug. 19. 
by the better (z) opinion ſeems to be an inſufficient addi- B. N 
tion, becauſe if any myflery be implied in the notion of it, 28. H. 6. 4. 
it is that of huſbandry, of which © huſbandman“ is the pro- 


per addition, 


See. 117. FouRTHLY, © Chamberlain,” „ butler,” and (aa) B. Add. 
* pantler,“ are holden (aa) to be inſufficient additions, 50. 58. 
becauſe they denote only a ſpecial kind of officer, or ſervant, Ae . 

f EIS > oloal b. 6. 

and imply nothing, which in the common underſtanding c. 16. f. 10. 
of the words comes under the notion of myſtery. And from (% 2. Inſt. 
this ground it ſeems to follow, that neither“ groom” (4b) 668. 
nor “ page” are good additions; and yet in ſome (ce) of C B. Add, 


the old books they ſeem to have been ſo admitted, on 43s 


21. 4. 71. 
Se. 118. FirrRHLIY, „ Hoſteler”” hath been holden ( 5 0 
(dd) to be a good addition, and ſeems properly enough 3, 
to come under the notion of a myſtery, And though it hath 21. H. 6. co. 
been reſolved, (ee) that any one who keeps an inn may be (ee) 22. H. 6. 
ſucd by the addition of “a labourer,“ upon the cuſtom of I 
the realm for want of due care of the goods of his gueſts; . ache: 
becauſe 
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becauſe whoever keeps a common inn, is in that reſpect lia- 
ble to anſwer for ſuch defects, by whatſoever addition he may 
be ſtyled, yet this does by no means prove that ſuch perſon 
may not as well be ſued by the addition of hoſteler,” but 
only that he may be ſued as well under any other addition. 


As to the third particular, viz. What is a good addition 
of the town, hamlet, place, or county of the appellee ; 1 
ſhall obſerve, 


7 Sect. 119. FIRST, That it is a good addition of this kind to 
re ide ſup. name the appellee late (a) of ſuch à town, in which reſpect 
*1. Ed. 4. 16. this addition differs from that of the eſtate degree or myſ- 
19. H. 6. 66. terv. And it is faid, that if a defendant be named of A. and 


1. Ed. 4. 1. late of B. it is ſufficient to prove either addition. 


„. . . 
Dyer 213. 9. H. 6. 66. Theloal b. 6. c. 14. f. 17. 


Lest. 120. SECONDLY, That the conſtant courſe of pre- 
cedents hath made it a ſufficient addition of this kind, to 
(De. Inſt. 49. name the defendant of a city which is a county (6) of itſelf, 
(c) A. Ed. 4. 16. af « de Londino, (c) & de Norwico, Sc.“ without more; by 
21. Ed. 4 15. 3 . b . 
27. II. 6. 4. Which it ſhall be intended that he lives in the county as 
35. H. 6. 12. well as city of London and Norwich, &c. unleſs he ſnew 
the contrary, though part of each of theſe cities lie out of 
their counties. However, it is certain, that it is not ſuffi- 
(035. H. 6. 12. cient to name a defendant Lendini (d) or „ Sc. be- 
7. II. 6. 1. cauſe that imports only that he belongs to ſuch town, and 
4. Ed 4. 10, not that he reſides there. Alſo it ſeems clear, (e) that 
Jas. 167. it is not ſufficient to name a defendant of any town 
which is not a county of itſelf, without ſhewing in what 
/f)>.Inft.669, County it lies. Alſo if (/) a man be named of a pariſh which 
Videſup.f.g2. contains more towns, or hamlets, or places known out of 
103.1 any town or hamlet, the defendant may plead ſuch matter 
Pheloal b. 6. in abatement, becauſe ſuch an addition does not purſue the 
” 7 7 „ ſtatute; but a pariſh ſhall be intended to contain no more 
35. H. 6. 30. 
than one town, unleſs the contrary be ſhewn. 


(07H. 5. 30. Sef?. 121. THIRDLY, That if there be two towns in a 
19. l. 6. 35. county of the ſame principal name, with different additions 
8. H. 5. 8. to diflinguilh them from on: another, as Great Dale and 
cos = 4. 51. Little Dale, or Upper Dale and Lower Dale, and the defen- 
1 1 dant be named only of the principal town without any ad- 
Raſial 4). dition as of Dale only, the defendant may plead (g) that 
% 3. H. 6. 3. there are two Dales in the fame county called Great Dale 
14. 1 6, 23. and Little Dale, and none without an addition, &c. Or 
Wan according to ſome opinions (5) either in this caſe where 
c. 3. 14. 23. , 
Con. II. Ss. there are two different towns called Dale, or even where 
there is but one town, ſometimes called S2uthdale, and ſome- 


45: * . % 
times Northdale, but never ſimply Dale without an — 
the 


Py, > vo W 4 
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the defendant may plead that there is no ſuch town as Dale 
in the ſame county, becaule parcel of a name cannot be [ 
ſaid to be the name. But if there be two towns of the ſame j 
name in acounty without any addition to diftinguiſh them, 
as it ſometimes wa) nr where they lie ata diſtance from one 
another, I do not find any authority that it is not ſufficient i 
in ſuch caſe to name the defendant generally of either of 
ſuch towns, without adding any thing to diſtinguiſh it 
from the o ther. 


Sef. 122. FovRTHLY, That if an appellee live in the 
hamlet of a town, it is ſaid (a) to be in the election of the (a) 2 1 
appellant to name him either of the hamlet or of the town; 2. inſt. 669. 
but it ſeems that this 1s to be intended only of ſuch hamlets 33. H. 6. 30. 
which are ſo far eſteemed to be parts of a town, that thoſe 14. H. 6. 23. 
who live in them are, in common ſpeech, indifferently ſtyled 2. Inſt. 6. 669. 
ſometimes of the hamlet, and ſometimes of the town ; for 1 
ſee not how the addition of the town can be proper, where 
the party lives in a place known by a diſtinct name, and not 
parcel of it, 


Sect. 123. FIFTHLY, That if an (5) appellee live in the (5):.Inſt.66g. 
place known by a ſpecial name, and lying out of any town 27. Ed. 4. 37. 
or hamlet, he may be well named of ſuch a place; but if he F- Brief 467, 
live in any place known within a town or hamlet, it is ſaid 
to be ſafeſt to name him of the town or hamlet. 


Se. 124. SIXTHLY, That the addition of the place of 2. Inft. 667. 
habitation of a wife is ſufficiently ſhewn, by ſhewing that 3. H. 6. 31. 


of the buſband, becauſe it ſhall be intended that the wife 2. Theloal b. 6. 


lives where tlie huſband does. c. 14. f. 6, 7. 9. 


As to the fourth particular, viz, How the defect of an 
addition may be ſalved. 


Sec! 125. It hath been adjudged, (c) that if an appellee, (53 f. H. 6.12. 
named with an inſufficient addition, or without any, appear B. Error 69. 
and plead to the appeal, he cannot afterwards take advantage C. Jac. 610. 
of the defect of the addition, becauſe by his appearance and W 225. 
plea he admits himſelf to be tlie perſon „ And ſome . luft — 4 
have holden, (4) that the party by his bare appearance 5. H. 6. 39. 
ſalves the want of an addition, or a bad one; but this ſeems ſeems con. 
contrary to almoſt all the authorities above cited in relation (41. Sid. 247. 
to this matter, which ſeem to admit that the party, before Keble 885. 
other matter pleaded, may take advantage either of the 
want of an addition or of a bad one. And accordingly it 
was lately (e) adjudged in an appeal of death between Reeve (7) Paſch. 3. 
and Trundal, that the want of an addition of the appelles * Bs 
was a good plea in abatement, and the writ of appeal was 8. C. Cong: 


abated by ſuch plga, AS Rep. 237. 
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As to the FOURTH POINT above mentioned, tz, Where 
a writ of appeal may be abated upon the exception or plea 
of the party for the multiplicity of action. 


Se. 126. It ſeems (a) clear, that after an appellant hath 
appeared on @ writ of appeal, or even on @ bill of appeal re- 
moved into the court of king's bench from before the ſhe- 
riff and coroners by certiorari, if he commence a new appeal 
for the ſame matter, the appellee may plead in abatement 
that ſuch prior appeal is ſtill depending, &c. But it ſeems 
(%) clear, that it is no plea in abatement of a writ of appeal, 
that the appellant hath brought a 41 of appeal for the lame 
matter before the ſheriff and coroners, becauſe: fuch bill is 
not of ſo high a nature as a writ of appeal, but it is ſaid to 
be only in nature of à plaint till it be removed into the 
king's bench, which ſeems (c) to depend on the ſtatute of 
MAGNA CHARTA 17. ſince which ſtatute the ſheriff and 
coroner cannot proceed to trial upon a 6!/! of appeal, as per- 
haps they might have done by the common law. But after 
ſuch bill of appeal before the ſheriff and coroners is removed 
into the king's bench, if the plaintiff bring a writ of ap- 
peal for the ſame matter, it is holden (d) bv Staundford, and 
ſeems to be admitted in the Lear Book of 4. Hen. 6. pl. 14, 15. 
and both by Fitzhe- bert (e) and Brook (/) in their Abridg- 
ments of the ſaid Near Book, that the appellee may plead in 
abatement that ſuch bill of appeal is depending, becauſe af- 
ter it is removed into the king's bench, it is of as high a na- 
ture as a writ of appeal. Yet Sir Matthew Hale (g) ſeems to 
be of opinion, that ſuch bill ſo removed is not pleadable in 
abatement till the plaintiff hath appeared thereon; perhaps 
for this reaſon, that before the plaintiff hath appeared, it 
doth not appear of record, that he hath proſecuted the ſuit 
in the king's court, becauſe the certiorari might have been 
taken out by a ſtranger. Upon which ground it ſeems to 
have been reſolved, (4) that it is no good plea in abatement 
of an appeal, that the plaintiff hath purchaſed another writ 
of appeal returnable at ſuch a day, &c. and that ſuch writ 
was delivered of record to the ſheriff, becauſe it might be, 
for what appears upon the record, that the firſt appeal was 
ſo far proſecuted by a ſtranger ; but in the ſame cafe it is 
admitted that ſuch prior appeal depending will abate the 
ſecond, where ir appears on record that the ſame plaintiff 


hath appeared and ſued it, as in praying of praceſs,” &c. 


As to THE FIFTH POINT, viz, Where a writ of appeal 


may be abated for the making of J. S. the defendant, where 


there is no ſuch perſon. 


Sect. 127. It ſeems clear, that if there be divers de- 
fendants in an appeal, and one of them who docs not appear 
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be miſnamed either as to the ſurname, or name of baptiſm, 

or be deſcribed by a wrong addition, or were dead before the 

writ purchaſed, any of the defendants who do appear may 

plead, ( that whereas the appeal is ſued out againſt 4.B. of C. . ) Dyer 248. 
<« jn the county of D. yeoman, there was not at the time of „ 
ce the purchaſe of the writ, nor hath been ſince, any ſuch per- S. P. C. 82. 

« {on as A. B. in rerum naturd, as by the writ is ſuppoſed; (a)“ Raſt. 49. 52. 
whereon if iſſue be joined, if the appellant cannot prove that * Cen ii 
there now is, or was at the time when the writ was pur- 24. H. 6. 6. 
chaſed, ſuch a perſon of ſuch name and addition as by the 21. H. 7. 34. 
writ are ſuppoſed, it ſeems that the verdict ought to go 7. H. 4. 27. 
againſt him, whereupon the writ ſhall be than as to all 

the defendants. But it is not (5) adviſcable in ſuch a caſe to (5) B. Apr. 
plead that there was not at the time of the purchaſe of the 111. 

writ, &c. any ſuch perſon as 4. B. of C. in the county © 25 2 

ot D. yeoman, becauſe it implies a negative pregnant. Alſo (e). P. 1 
if a defendant, miſnamed or deſcribed by a wrong addition, Sce the bopks 
do appear, it ſeems to be agreed (e that no other defendant above cited. 
beſides himſelf can plead the miſnoſmer or wrong addition, (% 21. H. 7. 
But I do not find it to be agreed, (4) that ſuch a plea by one — 4 
defendant ſhall abate the writ as to any other beſides himſelf; - H. 4 4 
but if ſuch matter, when pleaded by another on the non- ap- S. P. C. 88. 
pearance of the defendant, will abate the writ as to all, it 

ſeems difficult to give a reaſon why it ſhould not have the 

like effect when pleaded by the party himſelf, 


As to THE SIXTH POINT, vi. Whether the appellee may 
have more than one ſuch plea or exception. 


Seer. 128. There ſeems to be no doubt but that if a de- (0 Fh 363, 
fendant in an appeal, or even in an indictment of felony, 4. l. 1 — RF” 
think it proper to make uſe of never ſo many pleas or ex- B. Ap _ 44. 
coy of this kind, requiring all of them the ſame kind (F)S.P.C. 82. 
of trial, he may take advantage of them all, (e) unleſs (J (g)Finch364. 
they be repugnant to one another. Alſo it ſeems to be the N. | * 
better opinion, (g) that he ſhall have the like advantage, act $634 
where ſuch pleas or exceptions do not all of them require 364. 38 5. 
the ſame kind of trial, but ſome of them are triable by mat- 21. Ed. 4. 71. 
ter of record, and others by the country. And if ſuch pleas 8 
or exceptions be all of them triable by the country, it ſeems 3. Geo, 1. 
to have () been generally agreed, that the defendant muſt Dyer 88. 
at the ſame time plead alſo with them all his matters in Raftal 4g. 
bar, if he have any ſuch, and alſo plead over to the felony 3 
(unleſs where he hath admitted the fact by the matter pleaded G / 6. II. 7.7 
in bar): But if the plea in abatement be triable by matter of ShD,wer 47. 
record, it is holden in ſome books, (i) that the defendant is (i) B. App. 
not bound to plead over to the felony, till ſuch plea in abate- 48.86 


1. . 6. 1. 
ment 27. Allize 3. 


350 Or APPEAL. Bk. 2. 


(a) C. Eli. ment be found againſt him. But (a) the greater number of 
95 | precedents, and conſtant practice of late feem to be other- 
H. 77 wiſe. However it ſeems clear, (b) that whatſoever matters 
1. H. 6. are pleaded in abatement of an appeal, or indictment of fe- 
Raſtal 7. lony, and found againſt the defendant, yet he may after- 
(5) Finch 363: wards plead over to the felony (4). Arid in theſe feſpects 
ety" I z. fuch an appeal and indiftment differ from appeals (e) of may- 
1. H. 6. 1. bem and all civil actions whatſocver, except only aſſi zes o 
a. Hale 239. mort d'anceſtor (d), novel diſſei/in(e), nuſance(f), and juris utrum; 
() C.Eliz. (g) for it ſeems to he a ſettled rule, that in appeals of may- 
— hem and all other civil actions, thoſe above mentioned only 


oo . excepted, if a plea in abatement, triable by the country, (9) 
Mcor 457. be found againſt the detendant, he ſhall not (i) be ſuffered 


Noy 36. afterwards to plead any new matter, but final judgment ſhall 
(4% Finch385: be given againſt him. Alſo it ſeems to be agreed (4) that in 


75. Ed. 3. 29. all other actions, except thoſe above mentioned, if a de- 


39. Aſlize 13. fendant, together with a plea in abatement, plead alſo a plea 


(c)r.Ed.3.11. in bar, or the general iſſue, he waives the plea in abatement 


Mw and the plea in bar or general iſſue only ſhall be tried. 

4. H. 6. 16. 

x. Jones 413. S. P. C. 82. C. Car. 320. Finch 363, 364. 335. (f) Finch 363. 385. 
(g) 40. Ed. 3. 29. Finch 363. 385. (5) Vide C. Eliz. 203. Dyer 228. Yelv. 36. 
(7) 1. Sid. 252. 1. Lev. 163. 1. Init. 33. Yelv. 112. Alcyn 65, 66. (#4) C. Eliz. 
495. Owen 5g. Noy 36. Moor 457. Pop. 115. Vide Thel. b. 15. c. 5. 


(4) It ſeems from Carthew 56. that if the appellee plead in abatement, and dotlt 
not plead over to the felony, that the appellant ought to move the Court for judgment 
againſt the defendant. But in that particular calc, the plca being accepted by the 
plaintiff, it was held good without pleading over. 


And now I am in the third place to conſider, what faults 
of this kind are amendable, which without ſuch amendment 
would abate the writ. 


Se. 129. It is to be obſerved, that appeals are ex- 
preſaly excepted out of 8. Hen. 6, c. 12. which is the prin- 
ö cipal fatute of amendments : Alſo it ſeems (/) to be generally 

(7) Vid. Salk. ©P A 
N taken for granted, that no criminal proſecution whatſoever 
6 Modernz69. is within any other ſtatute of amendments, or any of the 
1. Bulſt. 142. Hatutes of jrofails ; from whence it follows that no detect is 
14 H. „ne. àmendable in an appeal, but ſuch only as is amendable by 
. the common law. And therefore it ſeems to be the better 
144. opinion, that no falle (m) Latin in a writ or bill of appeal, 
4. H. 6.16. nor omiſſion of a word, () nor even of a letter, (o) nor 
B. G mend. 62. other defect or variance (p) from the proper legal form, can 
(=) F. Cor. be amended, becauſe no ſuch fault is amendable by the com- 
. 10. mon law, without the conſent () of the parties, except 
(%) F. Amend. only in actions wherein the king (7) is a party. It ſeems 
bs. indeed to be generally holden in ſome books, (5) that ſuch 
. r o faults in a writ are amendable where the curſitor varies from 
4. H. 6. 16. (5) F. Amend. 63. (r)$. Coke 156. 4. H. C. 16. 40. Allize 26, (5) Moor 


$66, 1. Roll. 133. C. Eliz. 644 Qu. Hob. 128. 


his 


O 


k. 
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his inſtructions, in the names or (a) additions of the parties, (4) 4. Ven. C4. 
or other like matters which he muſt take from his inſtruc- 257438751 
nous. But what is faid in ſuch books in relation to this Hobart fg.“ 
matter ſeems to be intended of ſuch writs only as are within Hutton 56,57, 
the purview of the ſtatutes of amendments, and therefore C. Car. 74 
cannot be applied to appeals; yet it ſeems that a miſpriſion Eitt!cton's 

in the count is amendable by the common law, as well P. 39. 

in an appeal as in any other action, before it is entered 

on the record ; and fo it ſeems that the Tear (b) Book of (/ F. Cor. 80. 
7. Hen. 4. pl. 27. is to be intended, in which a miſtake in 

the declaration in laying the fact in an improper vi/ne, was 

ſuffered to be amended. Allo it ſeems that after the count 

is entered on the record, a variance in it from the writ, if 

a mere miſprifion, may be amended by it, as it ſeemed to be 

agreed in an appeal of death between Smith and Bowden, (c) (c) Mich. 7, 
wherein the word ** murdrun”? in the count on the record DO 

was adjudged to be amendable by the word murdrum in the 133. 885 


bill on the file. 


As to THE FIFTH GENERAL POINT, viz. What may be 
pleaded in bar of an appeal. : 
Having already in the former part (d) of this chapter en- ( S. 22, 2 
deavoured to ſhew what may be pleaded in bar of an appeal 24, 25, 26. 
of mayhem, and intending in the latter part of the hook to 
conſider the learning relating to pleas in bar of criminal 
proſecutions in general, I ſhall in this place only examine 
the nature of pleas in bar of appeals of felony in particu- 
lar. And for that purpoſe having premiſed that, by the 
better opinion (e) at this day, no ſpecial plea in juſtification (e) See B. x, 
of the killing ſhall be admitted in an appeal of death, but © 28. (. 3. 
that in every ſuch caſe the general iſſue is to be pleaded ; 
1 ſhall conſider, 


1. What pleas will be good bars of an appeal of felony, 
by ſhewing that the plaintiff had never any right to bring it, 


2. Whether a retraxit or nonſuit in a former appeal of 
this Kind will be a good bar of another, 


3. Whether a diſcontinuance. 

4. Whether an abatement of a former appeal. 

5. Where the bringing of an appeal of this kind againſt 
one perſon ſhall be a bar of any ſubſequent appeal againſt 
any other perſon not named in the firſt appeal. 


1 * Where a releaſe will be a good bar of an appeal of this 
in | 
7. Where 
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(a) S. P. C. g8. 
Summary 190. 


CJ) Raſtal 49. 


Raſtal 49. 
G wag ps 


(0 Raſtal 49. 
05S. P. C. 98. 


* 
” 


1 GYuͤpra . 44. 
8. P. C. 98. 


(mn) Supra ſ. 
62. 
8. P. C. 98. 


(z) Supra ſ. 3a. 


8. P. C. 98. 
(%) S. P. C. 98. 


(/) Supraſ. 3a. 
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5. Where the appellant may be batred as to one appellee, 
and continue his ſuit againſt the reſt, 


8. Whether any, and which of theſe pleas, are confiſtent 
with the general iſſue. 


As to the firſt particular, viz. What pleas will be good 
bars of ſuch an appeal by ſhewing that the plaintiff had never 
any right to bring it, 


Sef. 130. It ſeems to be a good general (4) rule, that 
any plea of this kind is good which ſhews that the plaintiff 
wants any of thoſe requifites which the law makes neceſſary 
to intitle him to the appeal. And therefore in an appeal 


of death by a woman it is a good = that C) ſhe was 


never lawfully married to the deceaſed ; or (c) that ſhe 


- hath not continued a widow ſince his death, but hath 


taken another huſband. Allo in an appeal of death by 
one as heir, it is a good plea, that A. B. at the time (4) 


of the writ was and ſtill is heir of the deceaſed ; or (e) 


that one of the defendants was the wife of the deceaſed, 
and made a defendant by covin to exclude her from her 
appeal; or that the plaintiff is a baſtard ( F) and not legi- 
timate. And where one brings an appeal as brother and 
heir, it is a good plea, that he is not (g) brother and heir, 
as by his writ and declaration he hath ſuppoſed, or (+) that 
he hath an elder brother by the ſame father and mother 
ſtill alive; or where one brings an appeal as couſin and 
heir, viz. brother of A. B. father of the deceaſed, it is 
a good plea, that he is not couſin (i) and heir, viz. bro- 
ther of 4. B. father of the deceaſed, &c. as by his writ 
and declaration he hath ſuppoſed. Allo (+) it is a good 
plea in any appeal of death, that the plaintiff hath ſlipt 
his time in not bringing the appeal within the year and 


day after the death of the perſon ſuppoſed to have been 


killed, Alfo it is a good (/) plea in an appeal of robbery, 
that the plaintiff is a villein to the defendant. And it 1s a 
good (n) plea in an appeal of rape by a man and a woman, 
that the plaintiffs were never lawfully married. And () 
it 13 a good plea in bar of any appeal of felony, that the 
plaintiff is an ideot, or that he was born deaf and dumb. 
Alſo it is ſaid by Sir William Staundford, (o) that it is 2 
good plea in bar of any fuch appeal, that the plaintiff is 
attainted of treaſon or felony ; however (p) it ſcems that 
ſuch attainder is no perpctual bar, but only during the time 


it continues in force. 
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As to the ſecond particular, viz. Where a retraxit 6r 
nonſuit in a former appeal of this kind will be good bars of 
another appeal. | 


See. 131. I take it to be clear, (a) that a retraxit of (a) 1. 1,6. 
any ſuch appeal is a bar of all ſubſequent appeals of the 138, 139. 
ſame kind; for it ſeems to be a general ſettled rule, that Summary 190. 
a ruraxit of any action whatſoever is a bar of all others of *« Coke 58.62. 
the like or inferior nature. Allo it ſeems to be certain, 
that a nonſuit on a bill (5) of appeal, whether commenced (8. P. C. 148. 
in the court of king's bench, or before juſtices (c) of gaol- () ro. H. 4. 4. 
delivery, or before the ſheriff (4) or coroners, or a non- (4) S. P. C. 
ſuit after (e) declaration on a writ of appeal, is a bar of all 6g : 
other appeals of the ſame kind; becauſe no ſuch bill or de- 5 = 
claration ſhall be received, unleſs (/) the appellant have firſt 8. P. C. 148. 
appeared in proper perſon; and it ſeems to be agreed by all C. Eliz. 605. 
the books, that a nonſuit after ſuch an appearance is peremp- 9 —_— * 
tory. Alfo it is holden generally in ſome books, (g) that a e 
a nonſuit after appearance is a peremptory bar to the ap- (g) 22. Aſſtze 
pellant, without adding that he muſt alſo have declared. 97. 

From whence, and alſo from the general reaſon of the 27. Ed. 3. 16. 
thing, it may be reaſonably argued, that if it any way ap- 1 * 
pear on record that the appellant who was nonſuited in a p. Cor. 184. 
former appeal, did actually appear and proſecute ſuch ap- 1. Inſt. 139. 
— as by paying (5) of proceſs on it, &c. he ſhall be Vide 4. H. 6. 
arred in any other appeal of the ſame kind. But it ſeems 8 

upra ſ. 26. 


(i) that the bare taking out of a writ of appeal, and cauſing 9 HI. 4. 2, 3. 


it to be delivered of record to the ſheriff, and a nonſuit 47. Affze 7. 
upon it, is no bar of a ſecond appeal, becauſe it doth not (5) Vide . H. 


appear of record but that it might be done by a ſtranger. 7:6 p. 
And notwithſtanding ſome books (+) ſeem to hold gene- (#) „ 
rally, that any nonſuit in appeal is peremptory, yet it , II. . 6. 
ſeems to be in a great meaſure ſettled (/) at this day, that 1. Sid. 32. 
ſuch nonſuit ought to be after an appearance in proper per- ( 27. Aſſize 
ſon of record. E. Eliz. 604. 


Vide 4. H. 6. 16. 1. Sid. 32. *(/) Sce the books cited to the other points of this 
ſection. 


As to the third particular, viz. Whether a diſcontinuance 
of a former appeal of this kind ul be a good bar of ano- 
ther appeal, 


Se. 132. It is holden (mn) by the reporter of the Year rr 


Boot of 16. Edw. 4. that a diſcontinuance of one appeal is 1. C. . £ 


a bar of any other, becauſe the life of the appellee was once 
put in jeopardy by the firſt appeal; but this reaſon proves 
as ſtrongly that the abatement of an youu! where the writ 
is good ſhall be a bar of another; for by an appeal fo 
Vor. III. Aa abated . 


* * 


r 
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(a) 1. Bulſt. 
141. 

C. Jac, 283, 
284. 

Tel. 204. 
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abated tlie life of the appellee is as much put in jeopardy as 
by an appeal that is diſcontinued; and yet it ſeems to be 
agreed at this day, that ſuch an abatement of an appeal can- 
not regularly be a bar of another, as ſhall be more fully 
ſhewn in the next ſection. Nor can I find it any where 
adjudged, that the diſcontinuance of one appeal is a bar of 
another. It 1s true indeed, that in the caſe of Bradley (a) 
v. Banks, the appellee was totally diſcharged upon a diſcon- 
tinuance. But the reaſon hereof ſeems to have been, not 
that the diſcontinuance would be of itſelf a ber to any other 
appeal, but becauſe the year and day were paſſed, and con- 
ſequently there could be no other appeal ; and the appellee 
had alſo been before convicted on an indictment, and had 
his clergy, and conſequently could not be precceded againſt 
at the ſuit of the king. However, granting the opinion 
afore-mentioned to be law, that the diſcontinuance of one 


appeal ſhall be a good bar of any other, ſurely it is to be 


8 Vide S. P. 
147. 
Summary 200, 


(c) Sup. ſect. 
38, 39. 41+ 


60 6. H. 4. 6. 
Appeal 10. 


(e) 50. Hd. 3. 1. 
B. Appeal 16. 


| 9. H. 2 1. 
- Appeal 38. 


+ 
4. H. 6. 16. 


C) B. Appeal 
53. 118. 146. 


13. Althze 10. 
(5) Sup. ſ. 4. 


intended of ſuch a diſcontinuance only, as happens after the 
appearance of the appellant, for the reaſons given in the 
precedent ſection in relation to a nonſuit. 


As to the fourth particular, v:z. Whether an abatement 
of a former appeal of this kind will be a good bar of 
another appeal. | 


Set. 133. It ſeems clear, that if an appeal by a wife 
abate by her taking another huſband, or an appeal by an 
heir abate by his death, there can be no (4) other appeal. 
But the reaſon hereof ſecms not ſo much to depend on the 
abatement, as on the marriage in the firſt caſe, and the 
death in the ſecond ; which, as it ſeems the better (c) opi- 
nion, would of themſelves have abated a ſubſequent appeal, 
whether any had been brought before or not. Yet ] find it 


* holden generally in ſome (4) of the old books, that an ap- 


peal once determined cannot revive ; and in (e) others, 
that where an appeal of mayhem, which in this reſpect 
ſeems not to differ from other appeals, is abated without 
the default of the party, he may have a new one; by which 
it ſeems to be implied, that if it abated by his default he 
cannot have a new one ; and this opinion ſeems alſo to be 
confirmed by ſome other (/ old books, but it is denied (g) 
by others. However, | take it to be ſettled (/) at this day, 
where there continues to be a plaintiff not diſabled to pro- 
ſecute, he ſhall not be barred in a ſecond appeal by an abate- 
ment of the firſt, 


As 
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As to the fifth particular, viz. Where the bringing of 
an appeal of this kind againſt one perſon will be a bar of 
any ſubſequent appeal againſt any other perſon not named 
in the firſt. : 


Seck. 134. It is ſaid, (a) that anciently one might have () S. P. C. 65. 
had two appeals for the ſame fact, one againſt the principal, 
the other againſt the acceſſary. And even at this day, if 
one be robbed of the ſame goods at ſeveral times, or receive 
different (b) maims, whether at the fame or at ſeveral times; (5) g. H. g.2. 
or a woman be raviſhed more than once, whether by the 11. H. 4. 14. 
ſame or by different perions ; it ſeems clear that ſeveral ap- B- Appeal a8. 
peals lie for each diſtin offence. But it ſeems to he gene- | 
rally (c) agreed at this day, that after one hath brought an () B. App. 
appeal of felony againſt one perfon, who is thereon at- 32. 
tainted and hanged ; he may be barred by it in any ſub- **+ H. 4. 13, 
ſequent appeal, for the very fam? crime, againit any other “ 
perſon not named in the firſt, whether tuch ſubſequent 
appeal, againſt the perſon ſo omitted in the firſt, be brought 
againſt him as principal, or acceſſary (4) before the fact, or (4) Sum. 190. 
even as acceſſary after the fact, unleſs where he happens to S. P. C. 65.98. 
be ſo acceſſary after the firſt appeal was commenced ; in B. App. 14.28. 


which caſe it is certain that he is liable to ſuch ſecond (e) dong HA ; 


appeal, becauſe it was impoſſible to charge him in the (e, Ken 


firſt. But otherwiſe after an attainder had on the firſt feems contra- 
appeal, the law ſeems to diſallow the bringing of a ſe- ry as toappeals 
cond; for this reaſon, that where an appellant has fo far 9 robbery. 
had his revenge in one appcal he ſhall not be indulged in 

the bringing of another, which his own laches only made 


neceſſary. 


Alſo it ſeems to be (/) clear, that if one bring an appeal (7) 28. Ed. 
of felony againſt another, who 1s either acquitted by ver- 3. 90. 
dict, or otherwiſe finally diſcharged by any other matter, NY a» 
which will r bar any other appeal againſt him 4. Co. 4. 48. 
by the ſame appellant for the ſame fact, the appellant may 
alſo be barred in any other appeal for the ſame fact againit 
any (g) other perſon whatſoever ; perhaps for this reaſon, () 47. Ed. 3. 
that he who appears to have brought an ill- grounded action 25: 
of ſo bigh a nature, or to have fo far made default in the F. 8 TY 
proſecution of ſuch an action, as to be for ever barred Summary 
from bringing another againſt the fame defendant, ſhall not 188. 1 8 
be thought worthy to bring another againſt any other perſon S. P. C. 98. 
whatſoever. | | 47. Aſſue 7. 


But I cannot be ſatisfied with the reaſon which ſome of 
the books ſeem to give why all the defendants muſt be 
named in one appeal; which is this, that the ſtatute of 

| A 2 2 * MAGNA 


Macna CHARTA, c. 34. by which it is provided, © That 
« none ſhall: be impriſoned upon the appeal of a woman, 
for the death of any other than her own huſband,” 
ſpeaks only of appeal in the ſingular number; from whence 
it is ſaid to be collected, that all the defendants muſt be 
named in one appeal. But by what kind of argument this 
collection is made, I do not find; nor do I ſee why twenty 
appeals brought by the ſame woman, if the law would per- 
mit ſo many, are not as much within the letter and mean- 
ing of the ſtatute as one appeal. And where the law does 
permit the bringing of a ſecond appeal againſt the ſame 
perſon, as it is clear that in ſome caſes it does, it may 
. Ka reaſonably be argued, that he may as well bring it againſt 
9 PP N others alſo; as (a) where the firſt is abated, and there ſtill 
(3) See the continues to be a plaintiff not diſabled to proſecute, (5) and 
ecedent in ſome other caſes: For if an appellant be not barred by 
eQion. the abatement of his firſt appeal, from bringing a ſecond 
againſt thoſe who had vexation by the firſt, and were le- 
gally diſcharged from it, why ſhould he be barred by it, 
as to thoſe who were not concerned in 1t ? 


As to the ſixth particular, viz. Where a releaſe will be a 
good bar of an appeal of this kind. 


() Lit. f. Seck. 135. It ſeems clear, that a releaſe of © all manner of 
2 Selag. actions“, or of all (actions (c) criminal“, or of“ all actions (a) 
387, 288. mortal', or of “ all actions concerning pleas of the crown”, or 
(e) Litt. ſ. 501. of & all (e) appeals,” or ot * all (/) demands' , will be a good bar 
8 Litt. . 308. of any ſuch appeal. But it (g) ſeems that a releaſe of * all 
(g)Lit.f. 500, actions perſonal” will not bar ſuch an appeal, becauſe that 
| on. F.Rel.46. an appeal in which the appellee is to have judgment of 
Qu.B App.29. death, is higher than an action perſonal, and not properly 
a1. Ed. 4. Ja. called an action perſonal. Alſo it ſeems (Y) clear, that 
3 EIS whatſoever the nature of the releaſe may be, it ſhall not 
G F. Cora. wholly diſcharge the appeal, unleſs it were made before it 
S. P. C. 148. was commenced ; for if it he ſubſequent to the appeal, it 
Summaryzoo. ſhall only diſcharge it as to the ſuit of the plaintiff, and af- 
Raftal 43. 48. ter judgment given for ſuch diſcharge, he ſhall be arraigned 
on the appeal at the king's ſait, as ſhall be ſhewn more at 
(5/ Sup. ſ. 38. large in the chapter of Indictments. Allo it is (7) certain, 
42. that no releaſe ſhall diſcharge a perſon attainted, without 
the king's pardon. 


1 
3 
114 
1 
% 
. 
ug 
'.- 
3 
N 
To 
"1 
Tb 
. 
=_ * 
J. 
T 
nary 
j l 
A 
1 * 
5 
E. 
-& 
. 
| 
J. 
4 
o 
35 
iP 
f 
Þ 
\ 
» 
9 
4-7 


18 
44 


di - 


W Tens ns 


POTS D Nr 


As to the ſeventh particular, viz. Where the appellant 
may be barred as to one appellee, and continue his ſuit againſt 
the reſt. 5 
(4) Sum. 190. | 
5 3 +. 7% $ef, 136. It (4) ſeems, that if he be barred by releaſe 
B. .. given, or retraxit entered as to one, or by being vanquithed 


120. 1 


FT T7 
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in battle by one, yet he may continue his ſuit againſt the x 
reſt, — he is to have a ſeveral execution againſt every 

one of them. Vet in an appeal againſt divers, whether they 

plead the ſame or ſeveral iſſues, it hath been adjudged, (a) (a) C. Eliz 
that a nonſuit againſt one, at the trial of any one of the „„ 
iſſues, is a nonſuit as to all; of which this ſeems to be the Dyer 120. 
beſt reaſon, that (4) ſuch a nonſuit operates in nature of a 7. H. 6. 27. 
rcleaſe of the whole. But whether (c) the diſcontinuance of 2 87. 
an appeal as to one appellee, ſhall have the like conſtruction ag hay = 


as to all, may deſerve to be conſidered. 1. Inſt. 139. 
1. Sid. 378. 


* 


B. Dif. de Pro. 20. () Hob. 180. (c) Vide 7. H. 6. 27. 30. Aſſize 36. 39. Ed. 3. $x 


38. Aſſize 17. 27. Edw. 3. 87. 


As to the eighth particular, viz. Whether any, and which 
of the pleas abovementioned are conſiſtent with the general 


iſſue. K 


Set. 137. It ſeems agreed at this day, that if the de- 


fendant in an appeal of death, by a (4) wife, plead ne ungues (d) 3. Leon. 


. . 8 - 268. 
accouple in loial matrimony; (e) or in an appeal of death b Cro. Eliz. 22s. 


one as heir, plead that the appellant is a baſtard, (/) or that (75 5. 14 
he hath an elder brother of the whole blood alive, or in (g) 15. wo. 
any appeal of death, plead that the perſon ſuppoſed to have Qu. 14. Ed. 
been killed, was dead above a year before the purchaſe of 4. 7. 
the writ, or that (Y) the appellant had formerly brought an 29 49- 
appeal for the ſame fact againſt another perſon, who was Gu. Ph . 
thereon attainted and hanged, or generally (i) any other 4.7. 
plea not amounting to an implied confeſſion ot the fact, as 21. H. 6. 2g, 
a releaſe, &c. whether it be trial by matter (+) of record, (8) 22. Ed. 4. 
or by pais, and whether it (/) deny that the appellant had ( 5. H. 4. 
ever any _ to the appeal, or admit that he once had a ( 21. H. 6. 
right, but ſhew that he is now barred, he may, together 29. 
with ſuch plea in bar, plead alſo nt guilty to the felony. 22. Ed. 4. 39, 
And if ſuch plea be triable by the common law, unleſs the Bag 
appellant reply both to that, and alſo to the plea of net .J. g e 
guilty, he diſcontinues the appeal; but (m) if it be not S. P. C. gs. 
triable by the common law, the defendant need only to Keilw. 188, 
reply to it, and not to the felony, until after ſuch plea has — 4 
been tried. But it is holden in many books () of good (2 228 B 
authority, that a man ſhall not be admitted to plead @ re- ,. 1 75 . 
leaſe, and the general iſſue alſo, becauſe it is repugnant at 9. H. 4. 2. 
the ſame time to inſiſt that the crime 1s releaſed, and (9) 33. H. 6. 57. 
et that there was no ſuch crime committed to be releaſed. 8 1 5 
But I do not find this point any where adjudged; and as, 3 x; PP. 


to the argument abovementioned, from the repugnancy of 4. H. 7. 5, 6. 
: | (!) 7. Ed. 4. 14. 
21. H. 6. 29. () C. Eliz. 223. 3. Leon. 268. () S. P. C. 66. Finch 385, 386, 


Summary 190, 191. Hob. 170, 171. (o) Hob. 270, 271. 
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the plea of @ relca/e to the general iſſue, it may be anſwer- 
ed, that a man may reaſonably take a releaſe to free him- 
ſelf from trouble, from the ſuſpicion of a crime of which 
70) 1. Bulſt. he would by no means own himſelf guilty ; and 1n appeals 
Jay of death after a plea of (a) autrefoits convift by verdict, and 
Yelver:onz04. even after the plea of (5) autrefo'ts convict by confeſſion, and 
Cro. Jac. 233. clergy thereon had, the general iſſue has been received 
bo 8 and yet ſuch pleas as much imply a conſeflion of the fact, 
Oe os. as the plea or releaſe. And in Smith's Caſe, who was indict- 
ed of high treaſon in the beginning of his late majeſty's 
reign, for the murder of Colonel Paris, after a plea of a par- 
don the general iſſue was received. However, I do not find 
it any where holden, that the plea of a releaſe may not be 
pleaded, if the defendant think fit, without pleading the 
general iſſue. | 


_ 2 — 


— 


* 5 r 
PP 
r — 


— ͤ W—ᷣ—̃—̃— — 


— 


8 1 we Alſo it ſeems queſtionable, (c) whether any other plea in 


as. Faw. 3 bar, whether triable by matter of record, or by pais, may 
39, 40. not alſo be received without pleading the general iſſue, as 
Stow. 47. it ſeems clear, that in ſome caſes it may; (4) as where it 
r declines the juriſdiction of the Court, (e) or would be 
ton, Tr. 11. prejudicial to the deſendant by infranchiſing the plaintiff, 
Ann. as where a villein brings an appeal of robbery againſt his 
$0. Ed. 3. 15. lord, who pleads the villenage in bar, in which caſe he 
28. Ed. 3. 91. ſhall not be compelled to plead not guilty, becauſe that 
mo = *'* would amount to an infranchiſement ot the plaintiff, 
FE. by ſuppoſing that the fact, if committed, needs a de- 
fe) Keil. 175. fence; which it cannot do unleſs the plaintiff have a pro- 
* 186. perty, which, if he be a villein, he cannot have againſt his 
aſtal 54. lord, | 


(/)18. Ed. Alſo it ſeems clear, that (/) if any of the bars above- 
1 ew 36. mentioned, except that of a releaſe, be ſuffered to be plead- 
Summary 191, ed without the general iſſue, and be found againſt the de- 
S.P.C. 98. fendant, they do not conclude him from pleading the 
Litt. [. 192, general iffuc afterwards ; and as to the plea of a releaſe, 
193, 394-208. Whether that being pleaded without the general iſſue, and 

found againſt the defendant, do conclude him at this day 

to plead the general ifſue afterwards, may deicrve to be 
(7) 14. Edw. confidercd, for the reaſons abovementioned. (g) But it 
4. 7. ſecms, that if a demurrer to the Court be adjudged againſt 
80. Ed. 3.15, an appellee, he ſhall not be admitted to plcad either in bar, 
or. or the general iſſue, but ſhall be condemned, as ſhall be 
8. P. C. 98. ſhewn more at large in the chapter of Demurrers. 


F. Corone 429. N l 
27. 48 Con. 7. Fdw. 4. 15, Keilw, oo. Summary 190, 243. Finch 38 5, 


$86. 14. Ed. 4, 7. Keily. 109. 
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As to THE SIXT GENERAL POINT, dig. Where the 
appellant ſhall render damages to the appellee for a falſe ap- 
| 1 | 


Sec. 138. Having premiſed that by the common law a 

defendant may (a) recover damages for a falſe and malicious (a) 2. Inſt. 
appeal, againſt the appellant and his abettors, by a writ * 1 Fo: 
of conſpiracy or an action on the caſe, in the nature of ſuch 8. p. C. 16. 
writ, as hath been more fully thewn in book the firſt, (5) (5) B. 2. c. 72. 
I ſhall here endeavour to ſhew in what caſes and in what ſect. 2. and 3. 
manner he may, if he chuſe rather ſo to proceed, recover | 
ſuch damages by the /tatute of Weſtminſter. the ſecond, e. 12. 

which was made for his ſpeedier remedy, and is enacted as 


followeth: 


Seck. 139. Foraſmuch as many through malice in- 
tending to grieve others, do procure falſe appeals to be 
made, of homicides and other felonies, by appellors, hav- 
ing nothing to ſatisfy the king for their falſe appeal, nor 
to the parties appealed for their damages ;” it is ordained, 
+ That when any, being appealed of felony, ſurmiſed upon 
„ him, doth acquit himſelf in the king's court in due 
manner, either at the ſuit of the appellor or of our lord 
the king, the juſtices before whom the appeal ſhall be 
„ heard and determined, ſhall puniſh the appellor by a 
„year's impriſonment : and the appellor ſhall nevertheleſs 
« reſtore to the parties appealed their damages, according 
© to the diſcretion of the juſtices, having reſpect to the im- 
„ prifonment or arreſtment that the party appealed hath 
& ſuſtained by reaſon of ſuch appeals, and to the infamy 
„ that they have incurred by the impriſonment or other- 
„ wiſe; and ſhall nevertheleſs make a grievous fine unto 
ce the king. And if peradventure ſuch appellor be not 
„ able to recompenſe the damages, it ſhall be inquired by 
„ whoſe abetment, by malice, the appeal was commenced, 
if the party appealed defire it. And if it be found b 
« the ſame inqueſt, that any man is abettor . 
© malice, he ſhall be diſtrained by a judicial writ at the 
« ſuit of the party appealed to come before the juſtices. 
« And if he be lawfully convi& of ſuch malicious abet- 
«© ment. he ſhall be puniſhed by impriſonment and reſtitu- 
tion of damages, as before is ſaid of the appellor.“ 


And for the better underſtanding this ſtatute, I ſhall en- 
deayour to ſhew how the ſeveral parts of it have been ex- 


_Pgunded. 


Seft. 140. AND FIrRsT, Whereas the words of the pre- 
amble are, that many through malice procure falſe ap- 
Aa 4 « peals 
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© peals to be made by appellors, having nothing, &c.“ 
and in the purview it is faid, “that it ſhall be inquired 
« by whoſe abetment, by malice, the appeal was com- 
* menced, &c. and if it be found that any man is an 
e abettor through malice, &c,” in all which places the 
malice is expreſsly referred to the procurors and abettors 
only, and in no part of the ſtatute to the appellant ; it is 
(a) Co. Lit. 139. holden by (a) ſome, that wherever an appellee is ac- 
2. Inſt. 384. eme of an appeal of felony, he ſhall recover damages by 
bw Lit. . force of this ſtatute againſt the appellant, except only where 
22. Aff. 39. be hath been indicted of the ſame felony before; and it 
26, H.8.z, muſt be confeſſed, that in the (5) Keports and Entries (c) 
(5) See the relating to this matter, damages ſeem generally of courſe 
_— _ z to have been awarded againſt the appellant, on the acquittal 
hrs following of the appellce in all other caſes, without any finding that 
ſections. the appeal was malicious. Vet it is holden by (d) others, 
(c) Raſt, Ent. that the appellant is no more within the intent of the ſta- 
$6. A tute than his abettors, unleſs his appeal was grounded on 
— * malice. And if it be conſidered, that where the appellant 
Ed. 4. 225, is to render damages by force of the ſtatute, he is alſo, by 
40. Ed. 3. 42. the expreſs words of it to have a year's impriſonment, 
and to be grievouſly ranſomed to the king; ſurely it can- 
not be imagined that the makers of the ſtatute intended in 
any caſe to expoſe him to ſo ſevere a puniſhment for a legal 
proſecution, which he has reaſonable evidence to induce him 
to commence, though it may not be ſufficient to induce a 
Jury to convict the defendant. 


Neither do I fee any reaſon why the bringing an appeal 

againſt one who hath been before indicted, by a ſufficient 

te) 20. Edw, indictment (e) of the very ſame (/) crime, which is agreed 
$- 6. (g) not to be within the meaning of the ſtatute, ſhould be 
7 _ 334. the only excepted caſe ; eſpecially conſidering that any other 
0) H. 6. 1. caſe, wherein the appellant plainly appears to proceed on a 
40. Ed. 3. 42. probable ground of ſuſpicion, is within the reaſon given in 
24+ many books (+) for the favour ſhewn ta the appellant 
0 BF 2: where the appellee has been indicted before; which is this, 
2 22 Ao. that the appellant had cauſe and evidence to purſue the ap- 
26. H. 8.3, peal, and it appears to the Court that it was not merely 
33. H. 6. 1. founded on malice. And this is alſo one of the reaſons 
40. Ed. 3. 42. given in the (i) books, why the appellant is not to render 
— 24.7. damages by the intent of the ſtatute, where the appellee in 
40. Aff. 13. an appeal of murder is found guilty of homicide ſe defen- 
F.Damages67. dendo only. As to the general expreſſions of the books 
(+) 49. Ed. z. abovementioned, in which damages ſcem of courſe to be 
4. H. „ , awarded againſt the appellant without any inquiry whether 
(. Ar. 77. his appeal were malicious or not, it may be anſwered, that 
2: Inſt, 384. the books ſpeak as generally in relation to ä 
1e 
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the damages againſt the abettors, and yet it ſeems (a) plain (a) 2. Inſt. 
from the whole purport of the ſtatute, that they are not 3845 

e. : . : 8. P. C. 168. 
within the purview of it, unleſs their abetment were plowadgn 88. 
founded on malice, And ſome (4b) ſeem to have gone 10 ſeems con. 
far as to hold, that the heir who abets his mother in Vide Dyer 
bringing an appeal for the death of his father, can be in 729: 


no caſe within the ſtatute, by reaſon of ſuch abetment, be- 4. 
cauſe nature and duty oblige him in ſuch a caſe to abet his plowden 88. 


mother. | 2. Inſt. 334 


But this reaſoning, if ſtrictly examined. ſeems to prove 
no more than this, that in fuch caſe the heir thall prima fa- 
cie be intended to have abetted the appellant rather out of 
duty than malice, and that therefore he ſhall not be taken 
to be within the purview of the ſtatute, without very ſtrong 
evidence of his malice. But ſurely it cannot be denied, 
that in ſome caſes it may be notorious, that an heir abets 
ſuch an appeal, not out of duty but malice; as where he 
himſelf, without the leaſt probable ground of ſuſpicion, is 
the firſt promoter of the proſecution ; or where he cauſes 
it to be carried on by violent and unfair methods, not 
for the ſake of juſtice but oppreſſion ; in which caſes it ſeems 
harſh to ſay, that he is not as well within the meaning as 
letter of the ſtatute. 


Seck. 141. SECONDLY, In the conſtruction of the words 
« homicides and other felonies,” in the preamble of the ſta- 
tute, it hath (c) been adjudged that the purview of it extends () 9 
to a rape, which was made a felony by another (4) branch of Plöwden 224. 
the fame ſtatute; and it is (e) holden, both by Cote and (%) Sup. ſect. 
Staund ford, that it in like manner extends to offences made 59, 60. 


. ( 2. Inſt. 384. 
felonies by any ſubſequent ſtatute 8 e. rods 


— 
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Seck. 142, TrirDLyY, In the conſtruction of theſe 
words, © When any being appealed of felony ſurmiſed 
„upon him, doth acquit himfelf in the king's court in 
„ due manner, either at the ſuit of the appellor or of our 
& lord the king ;” it ſeems to have been generally agreed, s 
that no acquittal is within the intention of the ſtatute, (f) (4s. P. e. 
unleſs it be had on an appeal, (either at the ſuit of the 169. 
party, or of the king, after a nonſuit of the party,) and be 2. Inft. 385. 
of ſuch a nature as (g) finally to bar all other proſecutions 4. = p. 
for the ſame felony, whether at the ſuit of the king, or of 25. 9 
the ſame, or any other party. And therefore it ſeems clear, (% 4. Co. 47. 
that no damages ſhall be recovered on the () abatement of S. P. C. 169. 
an appeal nor on the bare (i) nonſuit of the appellant, nor 9: H. 4. 2. 


where the appellant is barred either by a (4) demurrer, or 3 9H. 5. 


(1% 2. Inſt. 38 8. F. Conſp. 25. But 33. H. 6. 1. F. Cor. 103. 48. Ed. 3. 22. ſeem 
doubtful, (4) 2. Inſt. 38 5. F. Cor. 12. S. P. C. 169. by 
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ſa} 27. Aft. 


2. Inſt. 38 5. 
. . 169 
(5) 4. Co. 45. 
27 


(c) 22. Athze 


77 

2. Irft. 385. 
„. ©: 190; 
(4) Vide ſup. 


e 41. Af. 
and 2 4+ 

F. Cor. 275. 
381. 
Damages 77. 


F. Cor. 38. 


60s. P. c. 
168, 169. 
2. Inſt. 385. 
33 H. C. 1. 


(5033. H. 6.1. 


2. Inſt. 38 5. 
(SFP. C. 168 
Vide 41. Aff. 


24. : 
10) Vide ſup. 
leet. 52, 53. 


(17) 2. Inſt. 
385. 

Dyer 120. 
F. Cor. 463. 
(*) 5. P. . 
173. 


33+ H. b. Is 
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by a (4) plea, ſhewing that he is not intitled to the appeal, 
nor on any acquittal on an inſufficient /b) original ; be- 
cauſe in all theſe caies the appellee is liable to another pro- 
tecution for the {ame felony. And it a perfon appealed of 
murder, be found guilty /c) of homicide by a miſadven- 
ture, or /e defendindo, which will be a bar of any other pro- 
ſecution for the fame killing, yet it hath been reſolved that 
he ſhall not recover damages, not (4) only becaufe it appears 
that the appeal was not groundlets, but alſo becauſe the ap- 
pellee is not totally acquitted. 


ſeck. 138. 


But it is (e) clear, that the appellee is intitled to his 
damages, where he is acquitted on an appeal at the ſuit of 
the king, after a nonſuit of the plaintiff, where he van- 
quiſhes (F/) the appellant in a trial by battle. Allo if two 
be appealed, the one as principal and the other as acceſſary, 
and the Jury being charged on the acceſſary as well as the 
principal, do acquit the. principal, it ſeems to be (g) 
agreed, that the acceſſary ſhall recover damages by the in- 
tent of the ſtatute, without an expreſs verdict concerning 
him, becauſe he is impliedly acquitted by the acquittal of 
the principal; for it is impoihible that there ſhould be 
an acceſſary where there is no principal. And this rea- 
ſon ſeems to hold as ſtrongly for the damages, where the 


acccflary doth not appear on the trial or acquittal of the 


principal; becauſe in ſuch caſe the acquittal of the principal 
is as ( much an acquittal of the acceſſary, as where he doth 


appear. 


But it is holden (i) by Sir Edward Cote, that ſuch an 
acceſſary ſhall not recover damages, becauſe no jury can 
be returned to aſſeſs them; and Sir William Staundford 
(4) ſeems to be of opinion, that ſuch an acceſſary ſhall not 
recover damages, unleſs he be expreſsly acquitted by ver- 
dict, after the acquittal of the principal. Yet whether (/) 
the juſtices themſelves may not, in a caſe of this nature, if 
they think fit, aſſeſs the damages withovt any jury, or elſe 
afſels them by an inqueſt of office, may deſerve to be con- 
ſidered. Alſo it ſcems to be to little purpoſe to require an 
actual acquittal of a perſon, where it appears by the acquittal 
of another, that he could not be guilty. However it ſeems 
clear, that a perſon appealed as acceſſary to two principals, 
ſhall not (m) recover damages by the acquittal of one of 
them; becauſe for what appears he might be acceſſary to 
the other. Neither () ſhall he recover damages where he 
is diſcharged by the death of the principal before his at- 
tainder, becauſe it doth not appear that he might have been 


uilty. 
* Sec. 
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ScA. 143. It feems at this day, that if a defendant, ap- 
pcaring upon erroneous proceſs to a good appeal, be ac- 
quitted, he ſhall recover damages by the intent of the ſaid 
clauſe, hecauſe ſuch an acquittal is a good har of any other 
proſecution for the ſame felony, and the life of the appellee 
was put in danger by the (a) appeal. But there were for- 
merly ſome opinions, that the appellee in ſuch a caſe ſhould 
not recover damages, becauſe his life was not in danger at 
the time of the trial, for that he might have taken advantage 
of the error in the proceſs. 


But granting it to be a good rule, that the defendant 
ſhall not recover damages where his life is not in danger 
at the time of the trial, which yet I find not confirmed by 
any authority, beſides the Year Book of 9. Hen. 5. c. 2. it 
may be anſwered, that in the caſe in queſtion the defen- 
dant's life is in danger at the time of the trial, becauſe 
the error in the proceſs is ſalved by his appearance; as 
ſhall be ſhewn more at large in the chapter concerning Pro- 
ceſs. f 


Seck. 144. If a perſon who has taken a releaſe, or pray- 
ed the benefit of clergy, waive ſuch releaſe, or benefit of 
clergy, and put himſelf on his trial and be acquitted, it 
is faid, (%) that he ſhall recover his damages, notwithſtand- 
ing the objection that the taking ſuch releaſe or making 
ſuch prayer, ſeem to carry with them an implied confeſſion 


of guilt. 


Sect. 145. Wherever any perſon is ſo far acquitted on 
an appeal carried on at the ſuit of the party, as to be intitled 
to his damages, (c) he ſhall have judgment for them with- 
out any proceſs to bring in the party to anſwer to the da- 
mages, becauſe he is ſtill in court; but where he is fo ac- 
quitted on an appeal carried on at the ſuit of the king after 
a nonſuit of the party, he ſhall not recover damages, with- 
out a ſcire facias to bring in the party, becauſe he was out 
of court by the nonſuit. 


Sect. 146. FouRTHLY, In the conſtruction of theſe 
words, „ The juſtices before whom the appeal ſhall be 
* heard and determined, ſhall punith the appellor by a 
year's impriſonment, and the appellor ſhall nevertheleſs 
** reſtore to the parties appealed their damages, according to 
the diſcretion of the juſtices, having reſpect to the im- 
priſonment, or arreſtment, that the party appealed hath 
** ſuſtained by reaſon of ſuch appeals, and to the infamy 
* that they have incurred by the impriſonment, or other- 
% wiſe, &c,” the following points have been holden. 
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(a) 9. H. 5. 2. 
2. Inſt. 386. 
u. S. P. C. 169. 
Wr. 444. 
Yelverton2o4 
Cro. Jac. 284 


4. Co. 43. 


(4) 8. P. c. 
169. 173. 
Vide F. Cor. 
386. & 33. H. 


6. 1. 
Sup. ſect. 135. 


(c) S. P. C. 163. 
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(a) 10. Ed. 4. 
14. 


. C. 1095 
2. Inſt. 38 6. 


7%. P. c. 
109. 


(c) 4. Co. 95 · 
2. Inſt. 386. 


Dyer 120. 


R. Appeal 113. 
F. Corone 463. 
8. H. 6. 

(d)7 2. Ed. 4.19. 
B. Appeal 113. 


(C. Eliz. 223. 
Vide a. Inſt. 
387. 

42. Aſſize 19. 
ſcems con- 
trary. 
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Finer, That juſtices of 1% prius (a) have no power to 
give judgment for ſuch impriſonment or damages, upon an 


d. acquittal before them, whether before or fince the ſtatute of 


14. Hen. 6. by which it is enacted, That ſuch juſtices 
„ ſhall have power, in all caſes of felony or treaſon, to give 
„ their judgments as well where a man is acquitted, as 
« where he is attainted.” For (65) the words 3 
tioned in the ſtatute of Veſtminſter the ſecond, are to be in- 
tended of ſuch juſtices only before whom the whole plea of 
the appeal is heard and determined, and therefore in ſtrict- 
neſs can extend to the juſtices of the king's bench only, 
where the appeal is commenced before them, (for that the 
whole appeal is in ſuch caſe heard and determined before 
them, either in perſon, or elſe by others delegated by, and 
repreſenting them,) and not to the juſtices of uu privs, who 
have nothing to do with the appeal before the trial, nor any 
original power to try it. And the ſtatute abovementioned 
of 14. Hen 6. hath been conſtrued to intend only to enable 
Juſtices of aii prius to give the principal judgment, and not 
to transfer to them from the court of king's bench a power 
in collateral matters. Vet /c) juſtices of niſi prius have by 
uſage, not now to be diſputed, gained a power to aſſeſs the 
damages, and to inquire of the ſufficiency of the plaintiff to 
anſwer them, and alſo of the abettors. But I do not find 
that they have ever given judgment for the damages. Yet 
there is no doubt (d] but that, if ſuch juſtices be alſo juſ- 
tices of afſize, and as ſuch have an appeal commenced before 
them, they may, as juſtices of aſſize, upon the acquittal of 
the appellee, not only inquire of the damages, &c. but alfo 
give judgment for them, both by the letter and meaning of 
the ſtatute, 


Seck. 147. SECONDLY, That if a jury give too ſmall 
damages to the appellee, the Court may increafe (e) them ; 
from which it ſeems to follow, that if a jury give too large 
damages, the Court may abridge them. And ſurely no leſs 
can be implied by the ſtatute's ordering, that the damages 
« ſhall be given according to the diſcretion of the juſtices, 
© reſpe& being had to the impriſonment, &c.” And this 
conſtruction alſo ſeems agreeable to the rules of law in 


other caſes, by which the Court is ſaid (/) to have a general 


diſcretionary power, except in ſome ſpecial caſes, as local 
g) treſpaſſes, &c. either to increaſe or abridge the damages 
found by an inqueſt of office ; and where a jury which hath 


. acquitted an appellee inquires afterwards of the damages, it 


ſeems in reſpect of ſuch inquiry to be no more than an in- 
queſt of office, though it were returned to try the cauſe. 


31. | 
3 Abr. 36. Vide 27. H. 8. 2. Sup. ſ, 52. (8) 27. H. 3. 2. 19. H . 6. 
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Sed. 148. TrizDLy, That if there be ſeveral appellees, 
and all of them acquitted, the damages ought to be ſeverally (08. P. C. 50. 
(a) aſſeſſed as to every one of them; and this doubtleſs is — date 
agreeable both to the letter and meaning of the ſtatute, which 1. H. 4. 16. 
provides, that in the giving the damages, reſpect ſhall be had 12. Coke 126. 
to the impriſonment and infamy, and other damage ſuſtained 2. _ 386, 
by reaſon of the appeal; and theſe being ſeveral, and receiv- — 
ing different aggravations from the different circumſtances g. H. f. 6. 
of the perſon's particular caſe, it cannot but be reaſonable, 
that the damages be aſſeſſed ſeverally alſo. 


Sec. 149. FouRTHLY, That a monk or feme covert, 
being appealed without the abbot or huſband, cannot have 
judgment for the damages on their acquittal, becauſe they 
are diſabled by the law to recover any damages without the 
abbot or huſband ; and the general words of a ſtatute ſhall 
not be conſtrued to enable perſons in a point wherein the 
common law hath diſabled them. But the authority of this 1) Hob. a 
opinion, as to a wife, is PEI by (4) Hobart; neither ( 2 IG oe 
do any of thoſe (c) who ſeem to give it greater weight, bring 27 Coke 77. 
any other proof of it than a note in Fitzherbert's Abridge- 9. Coke 73. 
ment, of a reſolution to ſuch purpoſe in the time of Edward 1. Roll 170. 
the third as to the caſe of a monk, and an aſſertion that the law * . C. _ 
is the ſame in the caſe of a wife. . 


Againſt which it may be plauſibly argued, that ſince the 
impriſonment and infamy ſuſtained by a /me covert, in a 
malicious appeal againſt her, are far from being leſs grievous 
in reſpect of her coverture, and are a good (4) ground of a (). Inſt. 36. 
writ of conſplracy at the common law, brought by the huſ- 24. Ed. 3. 73. 
band and wife, and ſince the wife may take any thing to the“ Inſt. 132. 
benefit of her huſband, and it appears to the Court that the 
appellant by his own act, without any default either in the 
huſband or wife, gives them a good title to the damages ; 
and fince no expreſs judgment can be given for the huſband, 
being not a party to the record, and it is moſt for his advan- 
tage, as well as his wife's, that a preſent judgment be given; 
it may perhaps be thought no unreaſonable conſtruction of 
the ſtatute, that in this particular caſe judgment ſhould be 
given for the wife to recover the damages, which would as 
much enure, for the benefit of herſelf and her huſband, as an 
expreſs judgment for them both on a writ of conſpiracy. 


However, it is certain, (e) that if the huſband and wife are (e) F. Judg. 
both of them appealed and acquitted, they ſhall have a joint 108. 
Jjodgmons for the damage done to the wife, for which the ox 385, 
wife alone ſhall ſue execution, if the huſband die without 11. H. 4- 16 
ſuing it, and the huſband alone ſhall have judgment for the 15. 
damage done to himſelf, S. P. C. 190.b. 


FIFTHLY, 


(a) 8. P, Co 
170, 171. 


2. Laſt. 386. 


(5) 20. H. 5.3. 


(c) 2, Inſt, 
386, 


(4) S. P. C. 
171. on 

u. S. Ed. 4.3. 
A Coke 126. 
2. Inſt. 386. 
Raſtal 44. 
B. Appeal 96. 
ce. 


170. 
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FirTHLY, In the conſtruction of the words, , And if 
« peradventure the appellor be not able to recompenſe the 
« damages, it ſhall be inquired by whoſe abetment, by ma- 
6 lice, the appeal was commenced, if the party appealed de- 
& fire it; and if it be found by the ſame — 5 that any 
man is abettor through malice, he ſhall be diſtrained by 
« a judicial writ, at the ſuit of the party appealed, to come 
2 before the juſtices, &c.“ the following points have been 

olden. 


Seck. 150. FirsT, That (a) the abettors are in no caſe 
liable to render damages, where the appellant himſelf is not 
liable, though never ſo ſufficient ; and this is confirmed b 
experience, and the manifeſt purport of the ſtatute, which 
by directing that the abettors be inquired of, where the ap- 

ellant appears inſufficient to anſwer the damages, plainly 
intimates that they are to be inquired of in ſuch cafes only, 
wherein the appellant muſt have anſwered them, if he had 
been able; and agreeably hereto it ſeems to be ſettled, (6) 
that a releaſe of damages to the appellant will diſcharge the 
abettors, if they can produce it. | 


Se. 151. SECONDLY, That (c) unleſs the appellant be 
found by the jury to be inſufficient, the abettors ſhall not be 
inquired of; and yet the ſtatute doth not expreſsly direct 
that the jury ſhall inquire of the ſufficiency of the appellant. 
But it being the general method of the law 1n other caſes of 
the like nature, to make an inquiry by a jury, it is certainly 
a reaſonable conſtruction of the general words of the ſtatute 
that ſuch inquiry may be made in the preſent caſe. Yet, 
whether the juſtices themſelves may not, if they think fit, 
make ſuch inquiry without a jury, it being but an inquiry 
of office, may deſerve to be confidered for the reaſons in the 
52d and 147th ſections of this chapter. However, there can 
be no doubt but that the inſufficiency of the appellant muſt 
appear 1 er or the other of theſe inquiries, before tlie abet- 
tors can be inquired of. 


Seck. 152. THiRDLyY, That (4) the abettors may tra- 
verſe the jury's finding the appellant to be inſufficient, or 
that they abetted him, &c. For it is hard that a man ſhould 
be concluded by any matter whatſoever, found to his pre- 
judice in an action to which he is no way privy. Alſo it 
is holden by (e) Staundford, that if a jury on the acquittal 
of one defendant find that there were no abettors, yet they 
may afterwards on the acquittal of another defendant find 
that there were abettors, becauſe there is no reaſon that the 
firſt inqueſt ſhall bind one who 1s not privy to it, and has 


no remedy againſt it, But the contrary hereto is A” 
| th 


D 
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the Book of Aſſizes, (a) where the Court refuſed to inquire (a) 41. Aſhe 
of the abettors on the acquittal of a defendant, becauſe it * 
had been found on the acquittal of another, that there were 

no abettors : but this caſe, if thoroughly examined, ſeems 
repugnant to itſelf; for the jury were permitted on the ſe- 
cond acquittal to tax the damages, which yet are ſaid to have 
been taxed before; but to what purpoſe thould this be done, 
unleſs it were firſt found that the appellant was ſufficient, or 
elſe that there were abettors, which could not bu: controul 
the firſt finding, as alſo the ſecond taxation of the damages 
mult do, — it were wholly the ſame with the firſt. 


Seck. 183. Fouxrhrx, That (2) if the appellant be (3) 1a. Coke 
found ſufficient to render part of the damages, and not the 126. 
whole, judgment ſhall be given againſt the abettors for the S. P. C. 170. 
whole, and not for part againſt them, an] for the other part 8 "i 4+ 3. 
againſt the appellant; for that theſe words of the ſtatute, 2. 2 
« If peradventure the appellor be not able to recompenſe 2. Iuſt. 386. 


* the damages, muſt be underſtood of all the damages, F. Cor. 2g, 
| $6. 463. 
B. Appeal 96. Contra 41. Aſlize 8. F. Corone 219. B. App. 74. n 


Sect. 154. FIFTHLY, That (c) the appellee after his ac- (c) F. Cor. 13. 
quittal may ſue for the damages by attorney. 


Sect. 155. SIXTHLY, That (4) though the ſtatute ex- (4) F. Act. ſle 
preſsly give only judicial proceſs for the recovery of the eh 
damages againſt the abettors, yet the appellee may, if he 5 386, 
think fit, take out an original writ of abetment, grounded 8. P. e. 71. 
on the ſtatute, and therein count to greater damages than Co. Lit. 139. 
were found by the jury; which in reſpect of ſuch finding, 
being but in nature of an inqueſt of office, ſhall not con- 
clude the appellee. 


Sect. 156. SEVENTHLY, That (e) if the appellee chuſe (7) s. P. C. 
rather to proceed for the recovery of his damages by judicial 171. 
proceſs, than by original; it is [feſt for him to make uſe of 2. Inſt. 386, 
a diſtreſs, which is given by the expreſs words of the ſtatute ; 777 c 
yet there is a note (V7) of an old caſe, wherein a ventre facias (2) 8. P. C. 
was firſt awarded; but it is (g) queſtionable, whether this 171. 
be juſtified by the ſtatute or not. _ Inſt. 326, 

7. 

Sef?. 157. EiGHTHLY, That (+) it is time enough for (5) 8. P. C. 
the appellee to ſhew the time and place of the abetment, 1791, 
when the abettors appear upon ſuch proceſs ; and by ſuch 2. Inſt. 386. 
ſhewing he ſupplies the omiſſion of the jury in not finding F. Cor. 43. 
any time or place, on their inquiry of the abetment, &c. 


Sect. 158. NinTHLY, That (i) the nonſuit of an ap- () S. P. C. 151. 


pellee, either in an original writ, or proceſs againſt the abet- 1. Inſt. 139. 


tors, F. Corone 386. 


/ 


tors, whether before or after appearance, is no bar of a ſo- 
cond writ or proceſs. | 


As to THE SEVENTH GENERAL POINT, Viz. Where the 
appellant is to be fined, 


(40 S. P. C. Sec. 159. Theie can be no doubt but (a) that by the 


3 expreſs words of the above-expounded ſtatute of M eminſlir 
F. Fines 2. IS 
1. Affize 9. the ſecond, c. 13, wherever the appellant, or his abettors, 


22. Aſſize 39, are by the purport thereof to render damages to an appellee, 


8. H. 4.17. they are alſo to be fined to the king, and impriſoned for a year. 


(5) See the Alſo it ſeems clear from the general purport of the (5) 
books cited in books, that an appellant appearing to have brought an 
this . * ing ill-grounded appeal, whether of felony or (c) maybem, ſhall 
lien., be fined, in many caſes wherein he is not liable to render 
F. Cor. 137. damages by the ſtatute abovementioned ; as where he is (4) 
8. Coke 60. nonſuit, either againſt all, or part (e) of the appellees only, 
S. P. C. 170. whether after, or, as ſome (7) have holden, before appear- 
og con- ance, or where the writ abates through the (g) default of the 
(c) 45. Aﬀſize 1. appellant in wilfully ſuing by a () wrong name, or (i) a 
F.Corone 214. Vitious writ, &e. and even a eme covert, (4) ſuing an appeal 
(% F. Fines known by her to be groundleſs, as for the death of a huſ- 


= e band whom ſhe knows to be alive, ſhall be fined. 
F. Corone 219 Damages 77. (e) 22. Aſſize 82. F. Corone 182. {f} F. Fines 105. 


2 / 8. Coke 60. (% 9. H. 5. 1. F. Fines 28. B. Fines 16. (:) F. Cor. 121. 
(4) B. Appeal 25. 8. H. 4. 17. 


O r. Brief ut it is certain that where a writ abates by the act (7) of 
ä God, or for any other cauſe no way imputable to the ap- 
pellant, he ſhall neither be fined nor amerced. 


Alſo it is certain that an infant is in no caſe to be fined 


{m} B. Fines for a falſe appeal; but ſome (m) have holden that he may be 
tor Contempt amerced, which is contradicted by others, who fay, (n) that 


37- an infant can in no caſe be amerced. 
41. Aſſize 14. 


67 / Co. Lit. 127. Cro. Car. 161, Vide 1. Danv. Abr. 462, 463. 
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CHAPTER THE TWENTY-FOURTH. 


Or APPROVER 


SAVING gone through the ſeveral kinds of ayPEALs by 

innocent perſons, I am now in the ſecond place to con- 
fider the nature of AN APPEAL by an offender confeſſing 
himſelf to be guilty, who is commonly called a Prover, or 


(a) Approver in Engliſh, or Probater in Latin, becauſe he 9 
„Int. 120. 
— Hale 42 5, 


muſt at his peril prove his appeal in every point, and for ſo 
doing is pardoned of courſe. | 


For the better underſtanding the nature of ſuch ap- 
peal, I ſhall examine the following particulars. 


226, 


1. When a man may be ſaid to become an approver. 


2. Who may be admitted to be approvers, and who not. 
3. In what caſes a perſon may be an approver. 

4. Of what offences a perſon. may be an approver. 

5. Againſt what offenders a perſon may be an approver. 
6. Before what juſtices a perſon may be an approver. 


7. How they are to be ordered and demeaned, both be- 
fore and after the appeal. 


8. What proceſs is to be awarded againſt the appellees. 


9. In what manner the Court is to proceed upon, and 
after the trial. 


10. How the approver is to be rewarded for making good 


his appeal. 


As to the FIRST POINT, viz. When a man may be ſaid 
to become an approver. 


Sect. 2. It ſeems (5) agreed, that a man is then properly 


an approver, when being indicted of treaſon or felony, be- (3) 3. Hale 
fore competent judges, and in prifon for the fame, and ca- 22. 229 
pable of being an approver, he confeſſes the indictment, and 3: Inf. 129. 


139. 


Vor, III. Bb | is Cowper 333. 


8 Or APPRO VER. Bk, 2. 


is ſworn to reveal all the treaſons and felonies he knows, 
and then before a coroner enters his appeal againft all who 
were partners with him in the crime in the indictment, be- 
ing at the time of the appeal within the realm. 


As to THE SECOND POINT, viz. Who may be admitted 
to be approvers, and who not; I ſhall obſerve, TY 


(4) 3. Inſt. 129. Sec. 3. Firsrt, that (a) a peer of the realm cannot be 
Summary192- an approver. 


(5)3.Inſt.129. Sec. 4. SECONDLY, (6b) that neither the perſon attainted of 
mn ; * treaſon or felony, nor even one outlawed in a perſonal ac- 
R:Cor.81.211, tion, as Tome (c) ſay, can be an approver, becauſe by his 
F. Cor 112. Attainder or outlawry he is out of the law, and his accuſa- 
127. 167. 387. tion ſhall not be of ſuch credit, as to put any perſon upon 


443+ 445. : his trial. 
17. Aſſize 4. (c) B. App. 57. Sup. c. 23. ſ. 32. B. Cor. 175. 


(%% Tust. 129. Sed. 5, THIRDLY, That an (4) ideot, or perſon born 

3 ; FG deaf and dumb, or any one who is non compos at the time, or 

ab a an infant under the age of ditcretion, cannot be an ap- 
prover, becauſe no ſuch perſon ought to be admitted to take 
the oath before the coroner, without which there can be no 
approvement. 


(05. P. C Sect. 6. FourTHLY, That it is holden both by Staund- 
F z Unſt. 129. forde (e), Coke (J), and Hale (g), that no woman nor in- 
Sum. 192. fant can be an approver. But it is obſervable that the opi- 
Hale 233. nions of Staundforde and Coke ſeem chiefly to be grounded 
on this foundation, that the appellee may have ſuch like ex- 

ceptions againſt approvers, as the defendant may have on 

appeal brought by a lawful perſon, and therefore may except 

that the approver is within age, or a woman, &c. becauſe 

{ach perſons cannot wage battle ; but it being ſettled at this 

day, that theſe are no good exceptions to an appeal brought 

by a lawful perſon, as hath been more fully ſhewn. in the 

() sect. 30,31. Precedent (+) Chapter, it ſeems to be juſtly queſtionable, 
| whether they are now to be admitted as good exceptions to 
186 an appeal by an approver. Io wiich may be added, that 
2323 in the opinion of Ci Hale, contrary to that of (k) Staund- 
al . forde and (1) Coke, a man above the age of ſeventy, or 
(#)S.P.C.147. maimed, may be an approver, though he cannot wage bat- 
(/)3z-Inft.129. tle; from whence it follows clearly, that in the judgment 
Vide Cowp. of Hale, there is no neceſſity that an approver ſhould be 


6. Mrs. e is 
Nadd's cate, able to wage battle. 


0 Sh. C. 147. Selz. 7. Fir rl x, That it ſeems to be (n) agreed, that 
uk. 139. a perſon in holy orders cannot be an approver, becauſe me 
a. Ba . EL. a xrulc, 
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a rule, that no member of the clergy can ſue any appeal 
whatſoever, in a matter or cauſe of death. 


As to THE THIRD POINT, gig. In what caſes one may 
be admitted to be an approver ; I ſhall obſerve, 


Seck. 8. FirsT, That no one (a) ſhall be admitted to be (a)F.Cor. 
an approver, till he hath confeſſed the crime charged againſt 251. 441. 
him in his indictment. 


50. 


Sect. 9. SECONDLY, That it is holden (5) in ſome books, (3. Inſt. 129. 
that he who hath once pleaded not guilty, cannot be an ap- Summary gz. 
prover, but ſhall be hanged, becauſe he is found falſe, and 5 = e 
his confeſſion contradicts his former plea; yet the contrary 21 E 
hereunto is holden by (c) others, and (4) Staundforde admits 19. H. 6. 47. 
that the Court, of grace, may admit ſuch perſons to be ap- () Finch 387. 
provers, and this is as much as can be contended for in any eu 
other caſe; for it ſeems (e) agreed, that the Court is not (8. P. C. i px 
bound of right to admit any perſon whatſoever to be an (-);.Inft.z29. 


approver. Summary 194+ 
12. Edw. 4. 10. 
11. Hen. 7. 5. 2. Hale 226. 223, 229. 21. H. 6. 34. 


Sef. 10. THIR DLV, That it is /) agreed, that any one 
0 . : : "0 ! 7 19. H. 6. 
indicted of treaſon or felony may be an approver, but that 7.” 
unleſs the crime with which the perſon 1s charged, amount 3. Inft. 129. 


either to felony or treaſon, he cannot be an approver. * 2 
inch 387. 
F. Corone 231. 448. B. Corone 41. 2. Hale 227. 


Seck. 11. FoUuRTHLY, That it is alſo (g) agreed, that no (03. Inſt. 129. 
perſon accuſed of treaſon or felony, can be an approver, un- men 93. 
leſs he be actually indicted for it; becauſe his conieffion 8. 8 
amounts not to a conviction until he be indicted, and con- F. Cee 
ſequently puts it not in the power of the Court to give ſeems con- 
judgment againſt him, when his appeal ſhall be rejected or *rary. 
falſified, as every approvement ought to do. 

Sea. 12. FIFTHLY, That it ſeems alſo to be generally (5) hg * 
agreed, that if a perſon indicted be allo appealed of the fame n 5 
felony, he can no longer be an approver ; the reaſon where- 2. Hale 225, 
of ſeems to be, that though the King may in his diſcretion, S. P. C. 147, 
by admitting a perſon to be an approver, reſpite the judg- „ „, 
— and 3 of one — by Ho ——_—_ which 2 r 
is his own ſuit, yet he cannot delay them in an appeal, which 11. H 5. 5. 
is the ſuit of the party; and a fortior; therefore it follows, B. Coronczaß. 
that (1) if a perſon be appealcd only, and not indicted, he F-Coroneaga, 

40. Aſſize 39. 
cannot be an approver. ee, 
trary. 

Sef. 13. SixTHLVY, That notwithſtanding the appeal ; 
of an approver may in ſome reſpects be looked upon as the 


Bb 2 - ſuit 
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(a) F. Cor. ſuit of the king, and equivalent to an indictment, yet the 
& P. C. 149, Ppellee (a) of an approver cannot become an approver him- 
> Hale 228, ſelf, not only becauſe it would falſify the appeal of the firſt 
11. H. 4. 93. Approver, in ſuppoſing that he had omitted ſome of his 
ſeems con- partners, but alſo becauſe it would cauſe an infinite delay 
trary. for the appellee of ſuch an approver might as well become 


an approver of others, and ſo on. 


As to THE FOURTH PoINT, viz. Of what offences a 
perſon may be admitted to approve another. | 


(20 S. P. C. Seck. 14. It ſeems (5) agreed, that no one can approve 
ilsle 227, another of any other offence, but the very crime contained 
Summary 194, in the indictment, and therefore that he cannot approve a 
4. Iuſt. 129. man of a crime of a different (c) nature, nor even of — 
159-9 acceſſary (4) before or (e) after to the ſame crime, becauſe 
I UP vg no man can abet, or receive himſelf. But it ſeems alſo to 
( ) F. Cor. be agreed, that inaſmuch as the oath of an approver is (f) 
127.217. general, to diſcover all the treaſons and felonies he knows, 
40 Aſſize 39. if he accuſe any perſons of crimes of a different nature from 
11. H. 4. 23. his own, whether in the ſame, or a foreign (g) county, his 
95 27. Ackze accuſation will be a reaſonable ground to carry on a proſe- 


cution againſt them for ſuch crimes, though it (Y) be not o 


10. Ed wi. 4. 14. 0 L 0 
F. Cor. 35. itſelf of force ſufficient to put them on their trials. 


208. 
B. Corone 154. (e) F. Cor. 126. ( 2. Inſt. 629. Summary 194. Cowper 335. 


12. Edw. 4. 10. F. Cor. 37. 387. (2) F. Cor. 437. () F. Cor. 126, 127. 387. 


As to THE FIFTH POINT, viz. Againſt what offenders a 
perſon may be admitted to become an approver. 


00 F. Aff. 446. Sef. 15. It ſeems (i) clear, that a man may be an ap- 
F. Cor. 460. prover againſt any perſon whatſoever within the realm, whe- 
S. P. C. 154. ther he live in the ſame or in a foreign county, provided he 
(4) S. P. C. be named of the county wherein he dwells. But it is ſaid, 
„ 4. 16. that if it appear either 33 (k) confeſſion of the approver, 
F. Cor. 153. or the return (/) of the ſheriff, or the teſtimony (m) of A 
(/) Sum. 194+ ſons of credit in the (2) county, that there are no ſuch 
2 * rſons as ſome of thoſe named in tlie appeal, in rerum na- 
Sen turd, or within the (9) realm, or even (ↄ) within the coun- 
F. Cor, 133. oy whereof they are named in the appeal, the approver 
(2) B. Cor. 49. ſhall be hanged, unleſs the (4) Court in mercy will ſpare 
21. H. 6. 34. him, — his appeal in reſpect of ſuch perſons appears to 
Summa 9s. be falſe, or to no purpoſe. 


0 1. Ed w. 3 P 
is 1. Aſſize 2. 8. P. . 145 (þ) F, Co. 46. (70 . 145. 


As to THE SIXTH POINT, viz. Before what juſtices a 
perſon may be admitted to be an approver. 


Greiz. Sect. 16. It ſeems to be a ſettled rule (7), that a man may be 


- C. 143 · an approver before any juſtices who have power to aſſign a 
8 coroner 


Summary 194. 
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coroner to take the appeal; and for this reaſon it ſeems to be (a) (). Inſt. 130. 
agreed, that one may be an approver before the juſtices of the $ ei 
king'sbench, and juſtices of gaol- delivery, and juſtices in eyre. 1 Hale 2 0 
And upon this ground it is holden in Sir Edward Coke's third F. Afilize 446. 
6) Inſtitute, and alſo in Sir Matthew Hale's (c) Pleas of the 51 30. 
rown, under the chapter of Approver, that a man may be (“) Sum. 194. 
an approver before juſtices of oyer and terminer. But the lo OP 
foundation of this opinion ſeems to be overthrown by what (4. Tnſt. 165. 
is ſaid by both theſe (d) authors in other places, wherein it Summary 163. 
is holden that juſtices of oyer and terminer cannot aſſign a 2. Hale 31. 
coroner, becauſe it is not within their commiſſion : And it 755 
ſeems to be (e) a general rule, that thoſe only can receive the 1 
appeal of an approver who can aſſign a coroner to take it; S. P. C. 143. 
and therefore it ſeems to be agreed, that neither a (F) (f)-Sum. 194. 
court-baron, nor (g) juſtices of peace, nor any other ſpe- *: P. = * 
cial (5) juſtices, can receive ſuch appeal, unleſs their 4 * 4. 
commiſſion extend to it. And for the like reaſon it ſeems 10. Coke 76. 
to be the opinion of (i) Sir Edward Coke, that THE LoD B. App. 18. 
HIGH STEWARD OF ENGLAND cannot receive ſuch an ap- Sum. 194. 


peal ; but this is contradicted by Sir () Matthew Hale. 678. F. &. 


144 (7) 3. Inſt. 130. (4) Sum. 194. 3. Cowp. 335. 


As to THE SEVENTH POINT, viz. In what manner an ap- 
prover is to be ordered and demeaned, both before and at- 
ter the appeal; the following particulars ſeem moſt remark- 
able. 


Sect. 17. FiRsT, It ſeems to be (I) agreed, that where- (021. H. 6. 33. 
ever a perſon indicted of treaſon or felony confeſſes the os ws 
indictment, whether he appealed others or not, he puts it F. Cor. 66,67. 
entirely in the diſcretion o the Court, either to give judg- 447. 
ment, and award execution againſt him, or to reſpite them 3. Inſt. 122. 
until he ſhall have made good his appeal. C — 

OW per 335. 

Sect. 18. SECONDLY, That (n) whenever a perſon is ad- (m) 2. Inſt. 
mitted to become an approver, the Court ſhall aſſign a coro- 629 
ner to receive his appeal, and ſhall take an oath from him 8 F. C. 143. 


0 : F.C . 
to diſcover all the treaſons and felonies that he knows. 12. Lag 


Sect. 10. THIRDLY, That (u) the Court which admits () 2. Hale 
a man to become an approver, ought to limit him a certain 3.5 © 
number of days, to make his appeal in; during which it is |; T7400 1457 
holden by (o) ſome, that he is to have a penny a-day as his Pe 
wages from the king; but by (p) others, that he ougbt not 26. Aſſize 19. 


to have it until he has made good his appeal, by convicting 5 F. Cor. 


38 
the appellees. . = P. . 145. 
: B. Cor. 24. 11. H. 4.93. {þ) 21. H. 6. 34. Vide 2, Hale 230% 


Bbg Saal. 
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(a) F. Cor. 
439+ 

S. P. C. 146. 
(+) F. Cor. 
218. 169.255. 
12. Allize 29. 
8. P. C. 145. 


(c)B Cor. 99. 
26. Aſſize 19. 
8. P. C. 194. 
(4) 2. Hale 
230. 

8. P. C. 145. 
Co per 335. 


(e) 2. Hale 
231. 

S. P. C. 146. 
YF. Cor. 
462. 

2. Hale 231. 
29.Edw. 3.42. 
(Tz) Sup. c. 9. 
1 42» . 

(5) Sum. 196. 
$. P. C. 146. 
F. Corone 460. 


(r) Sum. 196. 
2. Hale 37. 


231. 
K . C. 168. 


(#) 2. Halc 37. 


(/) Sum. 196. 
. £1435 
3. Inſt, 130. 

47. Edw.3. 5. 
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Sef?. 20. FOURTHLY, That the approver during all the 
time aſſigned him for making his appeal, ought (a) to be 
at his liberty, and out of priſon; for (5) he may diſavow an 
appeal made by dureſs of impriſonment; but if he alledge 
that an appeal was extorted from him by ſuch dureis, and 
ſuch allegation be found to be falſe, either by the examina- 


tion of the coroner, or by an inqueſt of office, the approver 
ſhall be hanged. 


Seck. 21. FIFTHLY, that /c) the approver ought to make 
his appeal before the coroner, on every one of the days li- 
mited for the making of it; for if he fail on any one of 
them, and the coroner record ſuch failure, judgment 
ſhall be given againſt him.—And ſo ſhall it be (d) alſo, if 
after he have formed his appeal before the coroner, he make 


the leaſt variation in his repeating it before the Court, and 
the coroner record ſuch variation. 


As to THE EIGHTH POINT, viz. What proceſs is to be 
awarded againſt the appellees. 


$e2.22. It ſeems (e) agreed, that the coroner may award 
proceſs to the ſheriff, againſt any appellee in the ſame 
county, until it come to the exigent ; but it is certain, that 
(/) be cannot award it to any other officer except the 
ſheriff, nor to any ſheriff out of his own county. And it 
ſeems (g queſtionable, whether he be not reſtrained by the 
ftatute of MAGNA CHARTA, c. I7. to award the exigent to 
the ſheriif of his own county, But it ſeems (% agreed, that 
the juſtices of the king's bench, or juſtices in eyre, might 
by the common law as well award proceſs of outlawry, as 
any other proceſs, againſt appellees in any county whatſo- 
ever.—And it is (i) certain, that juſtices of gaol-delivery 
may award proceſs in any county, to apprehend and try 
them by force of 25. Edw., 1. commonly called the itatute de 
Avpelatis; but whether this ſtatute do impower ſuch juſtice 


to award proceis of outlawry into a foreign county, may 
deicrve to be conſidered (&). 


As to THE NINTH POINT, viz. In what manner the 
Court is to proceed upon, and after the trial; 1 ſhall ob- 
ferve,— 


ect. 23. Finer, That it is in the election (/) of the ap- 
pw either to put himſelf upon his country, or to wage 
attle with the approver, ES 


Seer. 
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x , P. C. 4. 

force againſt the reſt. But the note in (4) Fitzherbert's 106. bp 
Abridgment, which ſeems to be the foundation of this opi- 11. H. 4. 93. 
nion, ſeems rather to be intended of AN APPEAL by an inno- 20-26-60 
cent perſon, than of AN APPEAL by an approver, in relation to; Laſt a. 
whom it ſeems to be a general rule, that being once falſified F. Corone 143. 
as to wy one of the appellees, he ought to be condemned, 7.Edw. 3. 12. 


as hath been more fully ſhewn in the gth and 15th ſections (9) S. P. C. 108. 
of this chapter. (4)}F. Cor. 98. 


Set, 25. TriRDLY, That if the king pardon the ap- 


prover or appellce, hanging the appeal, the approvement (e) /) 47. Ed. 3. 


ceaſes, and the appellce ſhall be diſcharged. For in the firſt 16. 
calc, by the pardon the felony is extinct, and a man can no 88 ob 
longer be an approver than while he is under the guilt of habe. 
the crime whereof the approvement is made, and liable to 3. Inſt. 130. 

be condemned by the Court, whenever his appeal ſhall be S. P. C. 149. 
falſified, &e. And in the ſecond (/) caſe, it cannot be ( f)Sum.zor. 
doubted but that the king's pardon will diſcharge the ap- B. Corone 49. 


pellee, hecauſe an approvement is rather the ſuit of the king, *** H. 6. 33. 
than of the party. 


Seck. 26. FourRTHLY, That whether the appeal of an (g) F. Cor, 
approver be falſified by the (g) confethon or the vanquiſhment 128, 369. 
(VJ of the approver, or verified by the conviction or the van- dr BY 
quiſhment of the appellee, yet if the offence be within the wg 3 * 
benefit of clergy, neither the approver in the firſt caſe, nor B. Corone 38. 


the appellee in the ſecond, are excluded from it, any more F., Corone 447, 
than in the caſe of an indictment. 28 Cler. 5. 


As to THE TENTH POINT, viz. How the approver is to EX... 

be rewarded for making good his appeal. | 

Sect. 27. It is ſaid, (i) that if an approver convict all 9 
the appellees, whether by battle or by verdict, the king ex me- S. P. C. 142. 
rito juſtitiæ ought to pardon him as to his life, and alſo give 3. Inſt. 129, 
him his wages (4) from the time of the appeal to the time 2 1 
of his conviction. Eut (/) it ſeems, that anciently he ought 3 19. H. 6. 
not to be ſuffered to continue in the kingdom. e 
(4) Vide ſup. ſ. 19. CLS. P. C. 144 
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Vide the caſe 
of Margaret 
Car. Rudd, 

Cowper 331. 
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And it is recited by 5. Hen. 4. c. 2. That divers no- 
torious felons, for ſafeguard of their lives, had become 
provors, to the intent, in the mean time, by brocage, and 
great gifts, to purſue and have their pardons, and then af- 
ter their deliverance, had become more notorious felons 
than they were before; and thereupon it is enacted, That 
„if any perſon pray or purſue, or cauſe to be prayed or 
6 2 for any ſuch felon ſo attainted by his own con- 
« feſſion, to have any charter of pardon, the name of him 
that purſues ſuch charter be put in the ſame charter, mak- 
« ing mention that the ſame charter is granted at his in- 
& ſtance. And if he to whom ſuch charter is granted be- 
* come a felon again, the party who purſued the charter 
„ ſhall forfeit one hundred pounds. 
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Such of the Contents as have the Letter (N) added at the End refer to the Notes, 


ABATEMENT. 


See INDICTMENT. 


1. JDOR what faults a writ of appeal 
may be abated, Page 338. 1. 96 

2, The appellee ought, for this purpoſe, 
to demand oyer of the writ in open 
court, ib. 
3. But the court of chancery alone can 
abate it, before it is returned into the 

* king's bench, (N) 4 
4. How it may be abated ex officio, 
339 

5. The Court may abate an appeal of 
burglary which has the word burgali- 
ter inſtead of burgulariter, or burgla- 
riter or of rape wanting the word 
rapuit ;—0r any appeal wanting the 
word felonice, ſ. 97 
6. Sq alſo the Court may abate the writ, 
where the declaration varies from the 
writ, © | . 98 


7. Or where it doth not conclude contra 
formam ftatuti, Page 339. 1. 99 
8, Or where the ſenſe is defective for 


want of a material word in the writ, 
ſ. 100 


Or where the writ is brought by the 
huſband and wife, and the concluſion 
is in the name of one of t hem only, 
| ſ. 101 

10. Or where the name of baptiſm or 
ſurname 1s omitted, tb. 
11. But a name of dignity ſupplies the 
want of a ſurname, ib. 
12. So alſo the writ may be abated at 
the inſtance of the party, before plea, 
for the want of fifteen days between 
the eie and the return, 340. ſ. 102 
13. But if the original be right, ap- 
pearance will cure all defects in meſne 


proceſs, 16. 


14. So 


14. So alſo the writ may be abated upon 
the excepiion or plea of the party for 
a miſnc/mer or wrong addition, 
| Page 340. 1. 102 

15. 50 alſo for a deſective addition to 
either of the parties, ſ. 104 

16. But by 1. Edw.6. c. 7. no manner 
of action pending ſhall be abated by 
a change of title occaſtoned by crea- 


tion, ib. 
17. A baronet 1s not within the meaning 
of this act, ib 


18. By 1. Hen. 5. c. 5. in all proceſs on 

which outlawry lies, proper additions, 

&c. ſhall be made to the names of the 

defendants, 342 

| 19. Where a father hath the ſame name 
j with a defendant ſon, the writ is abate - 
able unleſs it add pur/ne after the other 
additions, 343. ſ. 106 


20. For the cauſe of abatement for the 

want of proper additions to the names 

of the parties, wide addition No. 1 

to No. 40, 343 to 348 

21. lf a new writ of appeal be commen- 

ced after a former appeal is removed, 

this multiplicity of action may be 

pleaded in abatement, 349. f. 126 

22. But a ſecond Zi! of appeal is not a 

good plea in abatement ; becauſe till 

it is removed by witt, it is merely 4 

plaint, 16. 

23. The plea cannot be pleaded till che 

i plaintiff hath appearea in the king?s 
bench where the cauie is removed, 26. 
24. It is no good plea in abatement that 
the plaintiff hatn purchaſed another 
writ returnable, &c. even if ſuch writ 
be delivered „record to the ſheriff, 
349 

25. A miſnomer, ſalſe addition, or death 
ol defendant to a writ of appeal, may 
be pleaded in abatement, 1 127 


26. It is good againſt all the defendants, 
þ 7 * 
27. But ſuch plea muſt no: contain a ne- 
gative pregnant, ib. 


i 28. And appearance will cure theſe de- 
fects, | 15. 


% 
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29. A deſendant may take advantage of 
ſeveral pleas in abatement at the ſame 
tine, unleis they be repugnant to one 
another, Page 349 


30. Even though ſome of them are tri- 
able by record and others by the 
country, ib. 

31. But if they are all triable by the 
country, he muſt at the ſame time 
plead all his matters in bar, and alſo 
if his pleas do not admit the fact over 
to the telony, ib, 

32. If the abatement be triable by re- 
cord only, and it is found againſt 
him, he may yet plead over to the 
felony, 16. 

33. How the law differs in this reſpect 
from civil actions, ibs 


ABETTORS. 


1. In an appeal abettors may be charged 
generally as principals, or the ſpecial 
manner of the abetment may be ſet 
forth at the election of the plaintiff, 

| 359-1. 56 

2. In what caſes an appellant ſhall re- 
cover damages againſt an abettor in 
appeal, 360 
3. Abettors are only liable to coſts when 
the principal is inſufficient, 366 


ABJURATION. 


1. The coroner might formerly take ab- 
juration for felony, 117. 1. 44. 
2. But by 21. Jac. 1. c. 28. no fanQuary 
or privilege ſhall be allowed in any 
caſe, | ib. 
3. The manner in which an abjuration 
was taken at common law, ib. 


ABBOT.—Yid ApPEAL. 
ACCESSARY and PRINCIPAL. 


1. By ftat. Weſtm. 1. c. 15. thoſe who 
are accuſed of the receipt of thieves 
or felons, or of commandment, or of 

| force, 


0 
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force, or aid of felony done, foal! be 
repleviſable, Page 20y. 1.53 
2. And acceſſaries by any other means 
than thoſe mentioned in the ſtatute are 
within the equity of it, ib. 
3. All acceſſaries are bailable till the 
principal be convicted or attainted, 
if they be of good fame and reputa- 


tion, 10, 
4. And afterwards upon their n 
to the indictment, ib, 


5. But acceſſaries notoriouſly guilty of 
crimes excluded from clergy mall not 
be bailed, 1b. 


6. By 31. Car. 2. c. 2. no perſons charg- 
ed, on ſuſpicion, as acceſſaries to petit 
treaſon or felony ſhall be removed or 
bailed in any other manner than be- 
ſore, 208 


7. An acceſſary charged on an appeal 
with his principal ſhall have damages 
trom the appellant, if the principal be 
acquitted, 30561. f. 142 


ACCOMPLICES. 


How juſtices of gaol-delivery may 
receive an appeal againſt accomplices 


out of prilon, 45.1.5 


ACCORD and SATISFACTION. 
An appeal of mayhem may be barrea 
either by arbitrament, or an accord 
with ſatisfaction executed, 
302. ſ. 24. 
ACCUSATION. 


When a perſon 1s brought before a 


juſtice of peace upon an accuſation 


of treaſon or felony, he muſt be either 
bailed or committed, unleſs no crime 
appear, or the ſuſpicion be ground- 
leſs, 185 


ACTION. 


An appeal is a perſonal action, and dies 
wich the perſon, 309. 313 


ACTION POPULAR, 


Sce INFORMATION, 


ACQUITTAL. 
Sce AUTREPOTS ACQUIT. 


1. What is ſuch an acquittal as will en- 
title the appellee to his damages, 
Page 361 to 363 
2. By 3. Hen. 7. c. 1. if either princi- 
pal or acceſlary be acquitted on any 
inditment of murder, the Court may 
remit him to priſon, or bail him at 
their diſcretion, till the year and day 


is paſſed, 198. f. 35 
ADDITIONS. 


1. By the common law no addition ia 
an appeal was neceſſary except the 
chriſtian and ſurname, unleſs the par- 
ty was knighted or of higher degree, 


341. ſ. 104 
2. In which caſe the title was to be add - 
ed to the names, ib, 


3. But of the degree of nobility the title 
ought to ſupply the place of the ſur- 
name, ib. 


4. But by 1. Ed. 6.c. 7. if any plaintiff, 
e any action, ſhall be made no- 
le, or a biſhop, knight, juſtice, or 
ſerjeant, the ſuit ſhall not abate for 


want of the proper addition, 16. 
5. The dignity of a baronet is not with- 
in this ſtatute, ib. 


5. By 1. Hen: 5. c. 5. in every original 
writ of actions perional, appeals, and 
indictments, in which the exigent 
ſhall be awarded, additions ſhall be 
made to che names of the deſendants, 
of their eſtate, or degree, or myſtery, 
and of their terms, places and coun- 
ties, or otherwiſe all outlawry thereon 
ſhall be void, and the procets abated, 


341, 342 ; 


7. Where there are ſeveral defendants, 
it is ſafeſt to apply the additions to 
. each of their names, ſ. 106. 


8. Where a father has the ſame name 
and addition with a defendant ſon, the 
word puiſue mult be added to the other 
additions, f ib. 
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&. But where a father is defendant, there 
is no need of the ſur-addition eigne, 
Page 342. ſ. 106 


10. Nor is puiſne a neceſſary addition 


to a ſon in cuflodia mareſchalli, unleſs 
the ſather be ſo likewiſe, ſ. 106 
11. In the addition or THE ESTATE 
OR DEGREE, that which the defen- 
dant bath at the time of the writ muſt 


be ſhewn, ſ. 107 
12. But in the addition of place, “ late of 
ſach a place” is ſufficient, ib- 


13. If the antecedent to which the ad- 
dition of degree, &c. refers 1s not 
the defendant, it is inſufficient, 


ſ. 108 
14. An Iriſh biſhop may be deſcribed 
by his 111k b1ſhoprick, 109 


15. But a deſcripiio of temporal dig- 
"nity in Ireland, or any other nation 
beſides our own, is inſu flic lent, becauſe 
no ſach dignity can be higher here 
than the title eſquire, 343» 344 
16. The degree of ſerjeant at law is a 
good addition, 344. ſ. 110 
17. But guære if a degree in either uni- 
verſity be ſo, ib, 
18. A doctor in divinity may have the 
addition of clerk, ſ. 110 
19. The general rule is, that the moſt 
worthy addition {hall be uſed, ib, 
20. Yeoman and labourer are good ad- 
ditions for @ man, ſ. 111 
21. So widow, ſingle woman, wife, ſpin- 


iter, are good additions for women, 


76, 


22. But burgeſs, citizen, ſervant, are 
too general, and not good additions 
either to a man or woman, ſ. 112 

23. How the MysTErY of the de- 
fendant ſhall be added to his _ 
| 1. 113 


| 24. Myſtery includes all lawful arts, 


' trades. or occupations ; and a defen. 
dant, under the degree of gentleman, 
having divers, may be named by any 


of them, | ſ. 113 
25. Good additions of this kind enu- 
merated, | ; 345 


26. Maintainer, extortioner, vagabond, 
and ſuch like, are inſufficient, 

Page 345. ſ. 115 

27. The additions of farmer, inſtead of 

huſbandman, or chamberlain, but- 
ler, groom, &c, ſcem inſufficient, 

ſ. 115, 116 

28. But hoſtler is a addition for 

one who keeps an Inn, &c. though he 

may be ſued, &c. by the addition of 


labourer, ſ. 117 
29. How the PLack ſhall be added to 
the name, | ſ. 118 


30. If a defendant be named of 4. late 
of B. it is ſufficient to prove either ad- 
dition, ſ. 119 


31. It is ſufficient to name a defendant 
of a city which is a county of itſelf, 
without more, ſ. 120 


32+ But not by words which import re- 


ſidence in the town only, 346 


33. And if the town be not a county of 
itſelf, the addition muſt ſhew in what 
county it lies, ib, 

34. So if a wan be named of a pariſh 
which contains more towns, the town 
muſt be ſhewn, ib. 


35+ But it ſhall be intended to contain 
only one town, unleſs the contrary be 
ſhewn, | ib, 
36. If there be two towns in a county 
of the ſame principal name, but difer- 
ently diſtinguiſhed, and the addition be 
only of the principal, the defendant 
may plead there are two towns of that 
name, ſ. 121 


37. If a defendant live in a hamlet of 


a different name to the town, the ham. 
let ſhouid be named, 122 
38. If a defendant live in a place knomn 
by a ſpecial name, out of any town 
or hamlet, he may be well named of 
that place, 123 
39. The habitation of the wife is im- 
plied in the addition of the huſband 


| 347 
40, How a DEFECTIVE ADDITION 
MAY BE CURED, 1. 125 


41. If 


w 
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41. If the defendant appear and plead, 3. In what caſes a con ſtable may break 
he cannot afterwards take advantage doors to ſuppreſs an affray, Page 184. 
of the defect of the addition, . 


Page 347. ſ. 125 4. The ſteward of a court leet may bind 
42. And guere, if the bare appearance any perſon in recognizance of the 


does not cure this defect, ib, peace who ſhall make an affray in his 
43. It ſeems from the caſe of Revev. Preſence, 29. f. 15 
Trundal that it will not, . on AID. 
See CLERGY. 
ADMIRAL. ALIAS CAPIAS. 
See INDICTMENT, PIRACY. See CarPIAs, PROCESS, 
ADTUNC er IBIDEM. AMENDMENT. 


1, In appeal of death it muſt be alleged 1, The 8. Hen. 6. c. 12. is the princi- 
that he ſtruck the deceaſed adtunc et pal ſtatute of amendment, 350. ſ. 129 


ibidem, 333 2. A s are excepted out of this ſta- 
2. How far theſe words are neceſſary in _ 4 14. 
charging an abettor, 334 * writ or bill of appeal is amenda- 
e for falſe Latin, omiſſion of a word 

ADJOURNMENT. or letter, or other defect or variance 
1. Holding a ſeſſion of oper and terminer from the proper legal form,where the 
without adjournment is a determina- king is a party, 351 
tion of the commiſſion, if its continu- 4. But puære if ſuch defects ariſe from 
ance be indefinite, 27.1.7 the negligence of the curſitor or other 
2. As where pro bac vice; but where officer, ib, 


guamdiu nobis placuerit, it does not ne- 5. A miſpriſion of the count, either in 
ceſlarily require any adjournment, ;5. appeal or other action, before it is en- 
28. . 14 tered on the record, ib. 


3. An adjournment without the authority 6. A miſtake in laying the fact in an 
of the majority of the commiſſioners improper viſue has been amended, 
is void, 27.1.7 ib. 

| * And after the count is entered, a 

4. In what form ſuch adjournment ſhall , variance in it from the writ, if a 


be made, 29. . 15 mere miſpriſfion, may be amended by 
it, ib. 
ADVICE. | 
| See ACCESSARY, No. gz. to 64. AMERCEMENT. | 
1. The gaoler or townſhip ſhall be 
AFFEERMENT, bs amerced for ſuffering a dead body 
Se A in priſon to be interred or to putrefy 
own 14 atramnd before the coroner has ſat upon it, 
The manner in which an amercement 111 
mall be afeered, 1. U 2. In what — the ſheriff in his torn 
ought to award an amercement, 128. 
AFFRAY. . 17. 
See CourTs. ARREST, No. 30. 381. 3. In what manner ſuch; amercement is 
1. How far the court leet may amerce an to be awarded and affeered, 12g 


affrayer, 128. f. 17 4. How ſuch amercements are to be re- 


2. Of the conſtable's power over affrays, covered, 129.1. 20, to 132. f. 33 
174. 1.8 5. How 
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5. How jurors ſha!l be amerced for non- 
appearance, Page 280 
6. If a judge amerces a clergyman ac- 
cording to his ſpiritual benefice, or if 
the tenants of a manor aſſeſs an 
amercement withcut any affeerment, 
they are puniſhable by attachment, 
286 

. An infant can in no caſe be amerced, 
368 

8. In what caſes perſons ſhall be amerced 
for a falſe appeal, 368 
9. If death happen in conſequence of a 
bridge being out of repair, the town- 
ſhip ſhall be amerced, 111. ſ. 28 
10. In what caſes coroners ſhall be 
amerced for extortion, 113. f. 32 


ANATOMIZING. 
Sce EXECUTION. 


ANGLICE. 
See INDICTMENT. 


APPEAL. 
&e INDICTMENT. CORONER. 
r. Appeals are either by an innocent 
perſon, or by an approver, 295 


2. An appeal by an innocent perſon is 
the party's private action for the 
crown in reſpect of the publick of- 


fence, 16. 
3. An appeal may be brought either by 
writ or by bill, | ib, 


4. The writ is original out of chancery, 
and returnable in the king's bench 
only, | ſ. 2 

5. The bill muſt contain greater certain- 

ty than the writ, and is in lieu of both 
. writ and declaration, ſ. 3 


6. An appeal may be ſued by bill in the 


king's bench againk any one in cuſto- 
did mareſchalli, _ . 4 

7. If the appellee be arraigned and tried 
the ſame Term, the bill need not be 
filed, ib, 


8. If he appear upon a void, or a voida- 
ble writ, he may be committed and 
proceeded againſt by bill, i6, 


9. A bill of appeal may be commenced 
before jullices in eyre, Page 296. ſ. 5 


10. Or before jullices ſpecially aſſigned, 
ſ. 6. 


11. Juſtices of gaol- delivery may receive 
a bill of appeal againſt a priſoner in 
the gaol they are commiſſioned to de- 
liver, or whom they have bailed, not 
mainprized, ſ. 7 

12. So if part of the accomplices only 
be in the gaol, they may try them on 
the bill, and afterwards remove it in- 


to the king's bench to proceed againſt . 


the others, ib, 


13. And juſtices of aſſize may receive 
bills in the ſame manner as juſtices of 


gaol-delivery, | ib. 
14. But it /eems juſtices of peace have no 
ſuch power, ſ. 9 


15. But an appeal by bill may be com- 
menced before the ſherif or coroner, 
and removed by certiorari into the 


king's bench, 297. 1. 10 
16. But then the appellee ſhall be ar- 
raigned de novo, not declared againſt 
in cuſtodia marejchalli, and he may 
ſue out a /cire facias for the appellant 
to appear, if he does not appear gra- 
tis, and on deiault nonſuit him, #6, 
(N) 1 

17. By 1. Hen. 4. c. 14. appeals of 
things done out of the realm may be 
tried before the conſtable and mar- 
ſhal, 297. 1. 11 


18. Therefore the wife or heir may 
appeal before them for death in a 
foreign realm by the king's ſubjects, 

| {.1 


19. But as they proceed by the civil law, 

their ſentence cannot corrupt the blood, 

ib. 

20. If a man die ia England of a 

wound received abroad, he may by 

force of 1. Hen. 4. be appealed 
before the conſtable and marſhal, 

ſ. 23: 

21. Aud now by 2. Geo. 2. c. 21. it 

may be tricd by the common law, 

| 298 

But 


3 


40 
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22. But by ſaid 1. Hen. 44 no appeals 
ſhall be purſued in parliament, | 

| Page 298. 1. 14 

23. Appeals are either capital or not 

capital, 16. 

24+ But appeals de pace, de plagis, de im- 

priſonamento, and mayhem, are now be- 

come obſolete, ſ. 15 


25. An appeal of mayhem cannot be 

5 = * . . * 
maintained unleſs the injury is done 
with an evil intention, but the offender 


is liable in damages, ib. 
26. The word mayhbemiavit eſſential in 
every appeal of mayhem, 299 


27. And the offence mult be laid to be 
done felonice, 300. 1.18 


28. The party hurt may proceed againſt 
abettors either as principals or as ac- 


ceſſaries, ſ. 19 
29. But mayhem and battery cannot be 
joined in the ſame writ, ſ. 20 


30. Nor can an appeal of #zayhem be 
pleaded in bar to treſpaſs for the bat- 
tery, 301. ſ. 22 


31. But a recovery in treſpaſs may be 
pleaded in bar to the appeal, unleſs 
the maim has been occaſioned by rea- 
ſon of the wound ſubſequent to the 


action, 15. 
32. Son afſault demęſue a good bar to ap- 
peal of mayhem, ſ. 23 
. A main laid in one place may be 
juſtified in another, ib, 
34+ Defence of p/e/izns is no juſtiſica- 
tion in aim, ib, 
35. And the /on aſſault and juſtification 
mult be ſpecially pleaded 10, 


36. An appeal of mayhem may be bar. 
red by a plea of accord and fatisfac- 


tion, 302-1. 24. 
37. A general releaſe may be pleaded in 
bar to Ma] m, . 25 


38. A nonſuit in an appeal of mayhem 
may be pleaded in bar to another fuit 
for the ſame offence, 302 


39 But it cannot be pleaded in bar to 
an action for the battery which ac- 
companied the mar, 1. 26 


40. And the defendant muſt have ap- 


peared, or the nonſuit will be no bar 
to the aim itſelf, Page 302, 1. 26 


41. An appeal of maim may be tried by 
the view, 303. ſ. 27 
42. And if doubtful they may im- 
panel able phyſicians to inform them, 


43. But the Court cannot proceed up- 
on view except the defendant pray 
it, ib. 

44. And even then they may try it by 
jury, and order the jurors to take the 
vero, ib. 

45+ Therefore the plaintiff muſt £-7/onz!ly 
appear; and it decided oz v7ewv, it 15 
peremptory, 303 

46. The defendant may wage battle in 
appeal of man, {. 28 

47. Capital ArPEAL3 are either or 
TREASON OR FiLOxY, 304 

48. Appeals of treaſon are taken away 
from the common-law courts of the 
realm; they may be brought before 
the conſtable and marſha], ſ. 29 

49. ArpRALSs of FELONY are either of 
death, larceny, rape, or arſon, 305 

50. WHo May BRING APPPFAL, 


i. 30 
51. Infancy, age, or imbecility, is no 
objection, tb, 


52. Therefore, in appeal, the parol of 
an infant tor nonage ſhall not demer, 


76. 
53. But he mul? proſecute by guardian, 
and is bound by his /aches, ib. 


54. But the guardian ſhall not perſevere 
in an appeal againſt the inclination of 
his ward, 26. 

55. By Magna Carta a woman cannot 
appeal any one for death, except that 
of her buſband.— But the may proſe- 
cute any other appeal, 305. ſ. 31 

50. An ideot, a perſon deaf and dumb, 
one attained of felony, an outlaw, 


cannot bring any appeal, 305 
57. Or an APPEAL or DEATH, 
300.1. 33 


58. It muſt be ſued within a year and a 
| day 


— ů RR 


— — 
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day from the day o which he death 
happen, and not from the time the 
wound was given, Page 305. f 33 


59. Againſt the receiver of an appellee, 
the time ſhall be computed from the 
receipt, ; ib. 

60. And in both caſes the day ſhall be 
taken from the beginning of it, and 
not from the preciſe minute or hour 
on which the death or receipt hap- 
pened, 307. 1. 34 

61. An appeal is a local action, and can- 
not be brought in a foreign county, 

l. 35 

62. By 2. & 3. Edw. 6.c. 24. it may be 
tried by a jury of the county where the 
death ſhall happen, although zbe wound 
may have been given in a foreign 
county, ib. 

63. In an ArrEAL BY A WII, ſhe 
muſt exculpate herſelf from the death, 
and prove the fact of marriage, ib. 

| 308. 1. 36 

64. Therefore ne ungues accouple, &c. 
is a good plea, and may be tried b 
certificate, 8 v4 

65. The appeal may alledge inter 
brachia ſua interfecti et non aliter, 
and then a voidable ſentence of di- 
vorce is a good plea in bar, Sed 
guæ re, 308 

66. A wife may appeal, notwithſtand- 
ing ſhe bas forfeited her dower by 
her huſband's attainder for treaſon, 

308. ſ. 37 

67. So alſo ſhe may appeal his death, 

although ſhe bad eloped from him, 


10. 

68. If the widow marries pending her 
appeal, the appeal is gone, 309. ſ. 38 
69. If ſhe marry after judgment, fe 
cannot pray execution, ib. 
o. But in this caſe the appellee muſt 
obtain the kings pardon, ib, 
71. For although he cannot be indicted, 
being already attainted, yet the Court 
ex officio, or at the king's demand, may 

© award execution, | ib. 
72. Ax APPEAL BY THE H IIA can- 


not be brought if the deceaſed had 4 


Wirx living, and innocent of the fact 
at the time of the death, Page 309-1.39 


73- But if the wife partake of the guilt, 
the heir may bring an appeal againſt 
her, excepting that the petit treaſon be 
pardoned, which pardons the murder 
alſo, 309 

74. It muſt alſo be brought by the legal 
heir general; but if he alſo partake in 
the guilt, the next heir may bring it 
againſt him, 1. 40 

5. Therefore a father cannot appeal 
for the death of his ſon, for he cannot 
be his heir, 1b. 

76. So none, except the wife, can ap- 
pou for the death of one attainted of 

elony, - ib, 


77. A ſpecial heir, as by Borough Eng- 


liſh, &c. cannot appeal for the death 
of his anceſtor ; for it muſt be by the 


general heir, ib, 


93, Where the eldeſt of two ſons is at- 
tainted of treaſon or felony, neither of 
them can appeal for the death of their 
father, #6, 


79. If there be an eldeſt ſon by one 
venter, and a middle and a young- 
er ſon by another venter, and the 
middle ſon be killed, the younger 
ſon, and not the eldeſt by the for- 
mer venter, can alone appeal his 
death, ii. 


80. Therefore a plea to an appeal by a 
brother, viz. = there is 2 
ther, is not good, except it ſhews him 
to be an elder brother of the wwhole 
Blood, L 


4 * 

81. An appeal by an heir who dies pen- 
ding the ſuit, cannot be — by 
the next heir, 310. ſ. 41 


82. But if the firſt heir die within the 
year and day, it is ſaid the appeal 
may be commenced by the next 
heir; but the later opinions are other- 
wiſe, ib, 

83. And gquere, whether a preſumprive 
heir may not bring an appeal, if the 
right to do it has never — weſt 

= 311 

84. By Magna Charta none but the 

| general 
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general heir -ale ſhall bring an ap- 
peal, except a wife in the caſe of her 
huſband, Page 1. 42 
85. And if an appeal be brought by 
any other, the Judges are bound, ex 
officio, to abate the writ, 15. 


26 By the common law an heir female 
mi ht have an appeal for the death of 
her anceſtor, as well as an heir male, 

113 


27. And now the heir male deriving 
through a female, may bring an ap- 
peal, ib. 

88. In an appeal by an heir, it muſt ap- 
pear by the writ, in what manner he 
is ſo, 311. f. 43 


89. Or AN APPEAL OF LARCENY, 
312 


9o. The appellant, in larceny, need 


not prove an ab/ol[arte property in the 


goods ftolen ; if he has a ſpecial 


property in them it is ſufſicient, 


. {. 44 

91. Therefore the appeal may be either 
general or fpecia/, at the option of 
the appellant, ib, 


92. But the bare charge of goods, with- 
out the poſſeſſion of them, is not ſuch a 
property on which is appeal can be 
maintained, ib. 


93. How far a villein may appeal againſt 
his lord, 1b. 


94. The maſter and ſervant may ſepa- 
rately appeal for the larceny of 
goods from the ſervant, they being 
the property ot the maſter ; but 
both cannot appeal for the ſame of- 
fence, | ſ. 45. 


9. The ſurvivor of joint property 
may bring an appeal of larceny, 

313 

gb. So alſo this appeal may be brought 

againſt the thief u ho ſteals my goods, 

from the perſon who ſtole them from 

me, ib. 


97. But not if the firſt taker is a mere 
treſpaſſer, claiming title to the goods he 
takes, ib. 


8. Neither can an executor appeal 
Vol. III. 


for larceny committed on his teſtator, 

8 Page 313 

99. An appeal of larceny may be 
brought as well againſt an infant, 
as an adult; and alſo againſt a 


feme covert without naming her huſ- 
band, | ſ. 46 


100. An appeal of larceny muſt be 
brought in the county where the fe- 
lony 1s committed, {. 47 


101. If a robbery be in one county and 
the goods are taken into another, an ap- 
peal may be brought in either; in the 

flirſt for the robbery, in the ſecond for 
larceny, ib, 


102. Therefote if one take me from the 
county of A. to B. and there rob me, 
S appeal muſt be in the county io 

. 19. 


103. But if by menace goods are brought 
from one county to another, perhaps 
the appeal may be brought in either, 

313-1. 47 

104. An appeal of larceny is not within 
the ſtatute of Gloceſter reſpecting be- 
ing brought within a year and a day; 


but, on freſh ſuit, may be brought at 


any time, 314 
105. Or ResTiTvTION or Goods, 
314. . 49 


106. Stolen goods not ſeized by the 
crown or lord of a franchiſe, may be 
retaken, upon fre/p ſuit, at any time, 
by the owner, without proſecuting 
his appeal; but not after ſuch ſei- 
Zure, 16. 


10%. Anciently freſh ſuit implied, that 
hue and cry ſhould be made ; but 
now, if the party be reaſonably dili- 
gent to apprehend the offender, it is 
tufficient, 315 


108. The jury who try the offence, are 
judges of the freſh ſuit, and upon 
their verdit the Court may award 
reſtitution, ſ. 52 


109. And where the appellee is con- 
demned by confeſſion, &c. without 
trial, the Court may, by inqueſt of 
office, inquire of the freſh ſuit, and. 


Ce ſa 
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ſo award or with-hold reſtitation, 
Page 315.1. 52 

110. But this inqueſt is rather for the 
ſatisfaction of the Court, than by 
neceſſity; for the judges may award 

a writ of reſtitution in their diſcre- 
tion, 10. 
111. Anciently every appellant muſt 
have attainted the appellee before he 
was intitled to reſtitution, 316. f. $3 


112. But now if one appellant a,, 
an inqueſt ſhall inquire of the /re/b 
ſuit made by other appellants, and 
reſtitution ſhall be awarded to them 
accordingly, without their being put 
to attaint the appellee, tb. 


113. And the ſame may be done if the 
appellee die in priſon, 310 


114. And perhaps the fame ſnall be 
done, if the appellee be outlawed, 
or have benefit of clergy before 
conviction, or {tand mute, or chal- 
lenge above twenty, or break priſon, 
Ec. | ib. 

115. On an appeal againſt two, if one 


15 acquitted, yet the appellant ſhail 


have reftitution, ib, 


116. If both were acquitted, the appel- 
pellant forfeited his goods to the King 
for his falſe appeal. But guære, if 
the goods are not ſeized as waived, 
&C. 319 

117. But the appellant's ce ro reſtilu- 
tion ſhall not be barred by any ſeizure 
of the goods, as waits, eltrays, the 
goods of felons, &c. 319. f. 54 

118. Nor even by a ſale of them Sn fice 
made in market overt, is, 


119. Nor ſhall zhe profecutor of an indie 
ment be barred of his reſtitution by 
any ſuch ſeizure or ſale in market 
overt, &c. 16. 


120. By 1. Jac. 1. c. 21. the ſale of ſtolen 
goods to any pawn- broker within two 
miles of London ſhall not change the 
property, ths 


121. By 21. Hen. 8. c. 11. the proſe- 


cutors of indictments for goods ſto- 
len, or obtained by any larceny, are 
inticled to writs of reſtitution from 


the Court, in the ſame manner as if , 
the felon had been attainted by ap- 
peal, P age 317 
122. But awarding writs of re//itution is 
now obſolete, and the judges will or- 
der redelive:y of the property in 
court, 318. (N) 2 


123. By 31. Eliz. c. 12. ſtolen horſes 
told in market overt ſhall be reſtored, 
upon payment of the price ſold for, 
Without proſecution, (N) 3. 

124. In other caſes, if it ſhall appear 
that the owner has neglected thoſe 
endeavours to proſecute the felon 
which the ends of public juſtice re- 
quire, the Court may refuſe to grant 
reſtitution, .._ 29 

125. The appellant ſhall have only ſuch 
goods reſtored as are mentioned in 


the appeal, 319. 1. 57 


126. And if the owner has retaken his 
goods, and not included the whole of 
them in the appeal, it is queſtioned 
whether thoſe left out are not confiſ- 
cated, &c. ib, 


127. The owner may bring zrover 
either for the identical goods ſtolen, 
or for the produce of them if the iden- 
tity be changed, 318. (N) 4 


28. Or An APPEAL of Rare, 320 
129. How, and by whom this appeal 
might have been brought at common 
law, before the ſtatute of Weſlminſter 
1. c. 13. reduced the crime to a treſ- 
paſs, 320 


130. But the crime is made felony by 
llat, Welt. 2. c. 34. which impliedly 
reſtores the appeal; and therefore 
it muſt now conciude contra for- 
mam ſtatutt, 321 f. 60 


131. By 6. Rich. 2. c. 6. if the woman, 
after rape, confent, both parties are 
diſabled from inheriting, taking dow- 
cr, &c. and the next of blood ſhall 
have title; and the huſband, father, 
or next of blood, may ſue and con- 
vict the offenders, of lite aud member, 
Kc. | 321 


132. To an appeal by a huſband on 
this act, for the rape of his wife, it 
may 
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may he pleaded that they were not law- 
fully married, &c. Page 322. i. 62. 


133. The confent of the woman need 
not be averred, {. 63 


134 If an orphan be raviſhed by her 
next of kin, the next of kin to the 
raviſher ſhall have the appeal, 1. 64 


135. The next heir at the time of the 
rape ſhall have the appeal and the 
lands, &c. in excluſion to any ex po/# 
fatto heir, | {. 65 


136. The next remainder man, or re- 
verſioner, ſhall have the woman's 
land, provided he be of kin to her, 
albeit another be zearer of kin; but 
not the appeal in excluſion to the next 
of kin, 323. 1. 66 


137. It muſt be ſhewn in evhat manner 
the perſon ſuing for the land, is next 
of blood to the offender, l. 67 


138. But cohabitation, or child bearing, 
are not concluſive evidence of the wo- 
man's conſent, if during the whole 
time ſhe be under the power of the 


raviſher, YU 


139. And quere whether the appeal mult 
recite the ſtatute, {. $9 


140. The appeal muſt be brought in the 


county where the rape 15 committed, 


324. ſ. 71. 

141. And within proper time in the 
diſcretion of the Court, ſ. 72 
142. An appeal of arſon is now obſlete, 
325 

143. Of PROcEEPIN OS In APpaai, 
325 


144. In what caſes the parties to an 
appeal muſt appear in perſon, or 
may appear by attorney or guardian, 


325 
145 If the count in an appeal vary from 


the writ in a material point, it ſhall 
abate, 326 


146. If ſeveral be preſent abetting a 
fact, but only one actually does it, 
the plaintiff may declare generally 
agaiuſt all as principals, or ſpecially 


ſetting out the manner of abetting, 
&c. Page 327 


147. No circumlocution will expreſs the 
words of ar; deſcriptive of the of- 
fence ; as murderatit for murder; 
rapuit in rape, cebit in larceny, may- 
hemiavit in maim, and felonice in all 
felonies, ſ. 77 


148. An appeal of larceny muſt ſhew 
to whom the goods belonged ; and 
of death who was killed; for cujuſ- 
dam igneti will not do in appeals, 

| | ſ. 78 

149. In rape, felonic> rapuit is ſuffici- 
ent, without the words carnaliter cog- 
rovit, or any words to that amount, 

328 

150. And the ſame general manner is 
ſufficient in larceny, ſtating the value 
of the property. But in »ayhem the 
particular manner of the fact muſt be 
ſtated, ib. 


151. And in an APPEAL OF DEATH, 
all the ſpecial circumftances of the 
fat mult be ſet forth, both by com- 
mon law, and the ſtatute of Gloceſ- 
ter, 328 

152. As the part of the body in which 
the wound was given; and therefore 
that it was circa pechus, or in the band, 
leg, or arm, &c. &c. &c. is not ſuf- 
ficient either in an indictment or ap- 
peal, ſ. 80 


153. And where there is a ſufficient cet- 
tainty, the addition of an indefinite 
deſcription ſhall be rejected as /ur- 
plus, 329 

154. The length and breadth of the 
wound -ought to be ſtated, that it 
may appear that it was mortal, 


329. f. $3 

155. But, defcribing the part, and that 
he gave him mortale vulnus peretrans 
in et per corpus, &C. is ſufficient, ib, 
136. The word percſſit ſhould be in- 
ſerted where the fact will bear it, 
but guære if it be abſolutely neceſ- 
ſary, 329. 1. 82 
157. So alſo in poiſoning, the count 
Ce 2 malt 
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muſt aver that the party received and 
drank the poiſon ; and this defect 
ſhall not be ſupplied by any implica- 
tion, Page 329. 1. 82 


158. The count ought expreſsly to ſhew 
that the party died of the hurt ſpeci- 
ally ſet forth, 330. ſ. 83 


159. Therefore qua /uffecatione obiit, in- 
ſtead of de qua ſuffocatione, Oc. is 
erroneous, ib, 


160. But it may alledge that he died of 
the /everal poiſons or wounds, they 
having been before particularized, 
without ſtating any wound or poiſon 
in particular, ib. 


161. Or perhaps the ſeveral cauſes of 


the death may be alledged in the al- 


ternative, ib, 


162. The particular weapon alſo with 
which the fat was committed muſt 


be fer forth; but if the evidence 


vary in this reſpect it is not material, 
330. 1. 84 
163. If the killing be by poiſon, drown- 
ing, ſuffocating, burning, or the like, 
the circumſtances muſt be alledged as 
ſpecially as poſſible, 7b. 
164. And an appeal cannot be ſupported 
by an inverſe evidence, as to the mode 
of kilkng, = ib, 
165. Vi et armis, are no: neceſſary In 
appeal, 331.1. 8 
166. An appeal by ſtat. Glouceſter, 
maſt declare the deed, the year, 
the day, the hour, the time of the 
king, the town, and the weapon, 
| | 81 
167. An omiſſion of any of theſe cir- 
cumſtances is not aided by tue con- 
viction, ib. 
158. Tus Hour was not required 
by the common law; and it is ſut- 
ficient to ſay, © about ſuch an hour,” 
332. 1. 87 
169. If the hour and day are fet forth 
againſt the principal, it is fatal to 
mention the day only againſt the ac- 
ceſſary, tb. 
170. The miſtake of the hour will 


evidence, 
Page 332 


171. Tür day on which the fact was 
done muff be ſet forth, 4332.1. 88 


172. If the fact were in the night, the 
count ſhould alledge it in note eiue 
diet, 332 

173. It is not ſufficient to ſay, ** about 
ſuch a day,” or“ between ſuch a day 
and another day;“ but the very day 
muſt be ſet ſorth, ib, 


174. So it is inſufficient to alledge the 
tact on a feaſt day, as St. Jobu's, 
without ſhewing whether it is zhe 
Baptiſt or the Evangeliſt, 333 

175, So it is erroneous to ſet forth the 
fact on an impoſſible day, as 31. June 
or 30. February, 16. 

176. And the day both of „he awound 
and the death muſt be ſet forth, 76. 


177. It muſt alſo be alledged that! he 
{truck him adtunc'et ibidem”” ib. 


178. How a repugnancy in ſetting forth 
the day will vitiate either an indict- 
ment or appeal, 16. 


179. A miſtake of the day will not be 
material upon evidence, 333 
180. If the allegation of the day be 
only prima facie uncertain, it may be 
helped by the apparent ſenſe of the 
context, 334. 1. 89 
181. How the day on which a principal 
in the ſecond degree abetted ſhall be 
alledged, 16, 
182. In an appeal of death, the year in 
which the ftroke was given, and that 
in which the death happened, maſt be 
ſet forth, 334. ſ. 90 
183. But the king's reign, in which 
theſe facts happened, is ſufficient, 
without ſhewing the year of Our 
Lord, 16. 
184. And alledging the facts in ſuch a 
year of ſuch a king, is ſutficient with- 
bout ſaying that it was in iuch a year 
of his reign, 16. 


not be material upon the 


185. The place where the death hap» 
pened, 
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pened, as well as that where the hurt 
was given, muſt be ſhewed with pre- 
ciſe certainty, and free from repug- 
nancy, Page 335 


186, A miſtake of the place is not ma- 
terial upon xot guilty, provided the 
fact be proved at ſome place within 
the county, ib, 


187. In an appeal of death, ſome place 
both of the death and hurt, and in 
every other appeal ſome place where 
the fact was committed, mult be al- 
ledged, 335. f. 92 


188. It is ſafeſt to lay it in a town; 
but if done out of a town, it may be 
laid in any other place from whence 
a vi/ae may come, 335. f. 92 


189. A vie may come from any place 
where all the inhabitants, from the 
ſmallneſs of its environs, may be pre- 
ſumed to have ſome knowledge of the 
fact, &C. ib. 


190. Therefore a ie may come from 
a town, ward, pariſh, hamlet, burgh, 
manor, caſtle, or even from a foreſt, 
or other place known out of a tow 2 

ID. 


191. Where a place is generally al- 
ledged, the law will intend it to 
be à will, unleſs the contrary appear, 

pegs” 

192. But if there be no ſuelf town, 
hamlet, or place, or the fact be done 
in ſome vill in a foreſt, and not men- 
tioned, it may be plcaded in abate- 
ment, ib. 


193. So if a fact done in a vill within 
a pariſh containing divers vills, be al- 
ledged generally in the pariſh ; or if 
a fact done in a city containing divers 
pariſhes, be alledged generally in the 
City, it may be pleaded in abatement, 


ib. 


194. But till the contrary be ſhewn, the 


place ſhall be intended to contain no 
more than one town or pariſh, from 
whence a vine may well come de vi- 
cineto civitatis, which includes a city 
whether jt be within a county, or be 
2 county of itſelf, 266 


195. But London, from its ſize, can- 
not be intended a place from whence 

a vi/ne may come, and it is uſual 
to ſhew the ward and pariſh in which 
the fat was done in ſo large a city, 
Page 336 


196. No vie can come from the 
Wealds of Suſſex, 336. 1. 93 


197. But a /e may come from a 
park, ib. 


198. And gare whether a wi/ze may not 
come from the walk of a foreſt ; it 
being alledged as the place where the 
fact was done, ib, 


199. No ie can come from ſuch 
place if it be alledged only as a liber- 


ty, ib. 
200. No wi/ze can come from the ſcite 
of a manor, ib, 


201. An appellant muſt count againſt all 
though only ſome of the appellees ap- 


pear, 337-1. 94 


202. For if he have judgment in one 
appeal, he ſhall not afterwards have 
judgment againſt others, unleſs they 
are named therein, 337. ſ. 94. 


203. But he may count againſt thoſe 
who are named whenever they ſhall 


appear, 337 
204. Appellants ſhall be nonsviTzD 
FOR NON-APPBARANCE, 337 


205. By 2. Hen. 4. c. 7. if the verdict 
paſs againſt the plaintiff he ſhall be 
nonſuited, ib. 


206. But in a verdict for manſlaughter 
on an appeal of murder, the appellant 
ſhall not be nonſuit, ib. 


207. An appellant may be nonſuited, 
after ſpecial verdi& on demurrer, 
ib. 


208. Of ABaTEMENT of THe Weir, 
vide Abatement, Amendment, 338. io; 81 


209. Or PLEAS IN BAR TO AN Ar- 
PEAL, 351 


210, No ſpecial plea in juſtification of 
the killing ſhall be ac mitted in an ap- 
peal of death, 76, 
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211. Inan appeal of death by a woman, 
It is a good plea in bar, that ſhe 
was never married to the deceaſed, 
or that ſhe is ſince married, 


Page 352. 1. 130 


212. So in appeal by an heir, it may 
be pleaded that another perſon is heir, 
or that one of the defendants 1s the 
wiſe of the deceaſed, or that the plaiu- 
tiff is illegitimate, 353 


213. So in an appeal by brother and heir, 
it may be ſaid that he hath an elder 
brother by the ſame father and mo- 
ther, | ib. 


214. So alſo in an appeal of death it 1s 
a good bar, that the plaintiff hath Clipr 
his time, 16. 


v1 5. So in appeal of robbery, that the 


Plaint if i is a villein to the defendant, 
; 10. 


216. So in appeal of rape by man ad 

woman, tnat they were never married, 

tb, 

317. So in felony, that the plainti® 
is an ideor, or born deaf and dumb, 
"ibs 


218, So alſo it is a good plea in bar 
to any appeal that the plaintiff is 
attainted of treaſon or felony, ſo 
long as the attainder continues, 10. 


219. A retraxil, ora negſuit of a former, 


is a bar to all lubiequent appeals 


the fame hind, 353. £235 


220. A nonſuit after appearance is a 
peremptory bar, without having de- 
clared, 293 


221. But the bare purchaſe of the 
- writ, and delivering it ot record 10 


the ſheriff, is no bar after nonſuit, 
| ib, 


2:2. And to make a nonſuit in appeal 
' a good bar, it vught to be after an 
appearance in proper perjon- ol tre- 
_ ib, 


y- 2. if a 3 of one ap- 


bead 1 15 a En bar to any other, 
353: . 132 


224. At any rate, the 4. ifcontinunnce, to 
make a good bar, mult be after ap- 
pearance, Page 353 


225. If an appeal by a wife abate by 
her marriage, or an appeal by an heir 
abate by his death, there can be no 
other appeal, 354. f. 133 


226. And guerre if an appeal once deter- 
mined cannot revive, it, 


227, Where there is a plaintiff not diſ- 
abled to prolecute, he ſhall not be bar- 
red in a ſecond appeal by an abate- 
ment of the firlt, tb, 


228. One appeal is no bar to a ſubſe- 
quent appeal either againſt the ſame, 
or different perſons not named in the 
firit if it be for a diſtinct offence, 
although it be committed by or a- 
gainſt the ſame perſon and property, 


355-1 134 

229 But this muſt be underſtood where 
it was impoſſible to charge the offender 
in the firlt appeal, “. 


230. For after an appellant bas in- 
dulged bie revenge in one appeal, the 
Jaw will dif: :Ourage any other which 
his own taches only makes neceſſary, 

355 

231. And if an appellant is barred a- 
gainſt one appellee, he is thereby 
baried ag a ainſt ail others for the ſame 
facet, ib, 


232. A releaſe of © all manner of ac- 
tions“, or of © all actions criminal“, or 
actions mortal“, or“ all actions 
* conceruing Vieas of the Crown”, 
or of“ all appe: als“, or“ of all de- 
„ mands”, will be a good bar to any 
Subjequent appeal, 358. f. 135 

233. But a releaſe of“ all actions per- 

* tonal” will not bar ſuch an appeal, 

356 

234. But no kind of releaſe will 

' wholly diſcharge an appeal, unleſs 
made previous to the commencement 
of it, 55 356 

236. And no releaſe ſhall diſcharge a 
perſon attainted, Without the king's 
EW 1 16. 


230. An 


es TRE Rr nd A 4... Fn Sw 


A TABLE OF PRINCIPAL MATTERS. 


236. An appellant barred by release, 


retraxit, or wvanquiſhment, againſt 
one appellee, may continue to exe- 
cution againſt the reſt, 

Page 356. 1. 136 


237. But a zon/uit, at the trial, upon 
any one iſſue, will bar the appellant 
againſt all the appellees to the ſuit, 

| ib. 

238. Quære as to the operation of a 
diſcontinuance in this reſpect, ih, 

239. WHA ſpecial pleas in bar are con- 
ſiltent, and may be pleaded with the 
general iſjut, 357 

240. A defendant may recover damages 
for a falſe and malicious appeal againſt 
the appellant or his abettors by writ 


of conſpiracy, or an action in the na- 


ture of ſuch writ, 359 


241. By ſtat. Weſt, 2. c. 12. any one 
bringing a falſe appeal ſhall ſuffer 
one year's impriſonment, and reſtore 
damages to the appellee, &c. and 
on default his abettors, &c. ſhall 
be diſtrained by a judicial writ, &c, 

359- 1.139 

242. And the Court have always 
awarded damages upon an acquittal 
without direct evidence of the appeal 
being falſe or malicious, 300 


243. And this extends to appeals for 
tclonies by any ſubſequent fatures, 

350 

244. But no damages ſhall be given 

where the appellee is liable to another 

proſecution, 361 f. 142 

245. An appellee acquitted upon er- 
roneous proceſs ſhall have damages, 

. 302.1. 143 

246. So alſo ſhall one who waives the 

benefit, or releaſe, or his clergy, and 


is acquitted on taking trial, ſ. 144. 


247. And where an appellee is intitled 
to damages, he ſhall have judgment 
for them without any proceſs, 1. 145 


248. To what courts this power of a- 
warding damages upon appeals ſhell 
extend, ſ. 146 


249. If a jury give too ſmall damages 


to an appellee, the Court may increaſe 
them, Page 364. 1. 147. 


250. If there be ſeveral appellees, and 
all of them acquitted, the damages 
ought to be ſeverally aſſeſſed as to 
every one of chem, 365. 1. 148 


251. A monk or feme covert appealed 
without the abbot or huſband, cannot 
have judgment for damages, ſ. 149 


252, Aleltors are in no caſe liable to 
render damages where the appellant 
himſelf is not liable, 366. 1. 150 


253. And unleſs the appellant be found 
by the jury to be inſufficient, the 
abettors ſhall not be enquired of, 
ſ. 151 

254. The abettors may traverſe the 
jury's finding the appellant to be in- 
iufiicient, or that they abetted him, 
&c. . 152 

255. If the appellant be found ſufficient 
only as to part of the damages, judg- 
ment ſhall be given againſt the abet- 
tors for the whole, 367. f. 153 


2;6. The appellee after his acquittal 
may ſue for the damages by attorney, 

. 154 

257. He may take out an original aurit 
ar.d count tor greater damages againſt 
the avettors than given by the jury, 

ſ. 155 

253, Or he may make uſe of judicial 
proceſs by diſtreſs, as given by the ſta- 
tute, . 156 


259. He need not ſhew the time and 
place of. abetment till the abettors 
appear upon ſuch proceſs, which 
ſhewing ſupplies the omiſſion of the 
jury in this reſpec, . 159 


260. The nonſuit of an appellee, either 
in an origival writ or proceſs againſt 
the abettors, whether before or after 
appearance, is no bar to a ſecond writ 
or proceſs, ſ. 158 


261. And wherever the appellant or his 
abettors are to render damages, they 
are alſo to be fined to the king, and 
impriſoned for a year, f, 159 


262. And in many, and what caſes 
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the appellant ſhall be fined, though 
he is not liable to damages by ſtat. 
Weſtminſter, Page 368 


293. How far a coroner may receive a 
bill of appeal, 116. 117 


264. By 1. Hen. 4. c. 14. appeals of 


things done out cf the-realm ſhall be 
tried by the conſtable and marſhal, 
| 17.1. 6. 


265. The marſhal cannot determine an 
appeal of death without the conſtable, 
| 20 


266, An error in the court of the 


conſlable and marſhal can only be 
remedied by appeal to the king, 
we 81. . 11 


267. By 5 Geo: 2. c. 19. the ſeſſions 
on appeal may amend defects in form, 


94+ 1. 34 
268. In what caſes the coroner may re- 


ceive an appeal, 115. . 38 


APPEARANCE. 


1. Appearance will cure a defect in 
a writ for want of 15 days between 
the tele and the return, 340. f. 102 


2. If an appellee appear, his life ſhall be 
conſidered as in danger, notwithſtand- 
ing any error in the proceſs, becauſe 
the error 15 cured by the appearance, 

_—_ 4 


3. An appearance to an in{aticient ad- 
dition cures the defect, 347. f. 125 
„But an appearance will nut cure the 
want of an addition, or a bad addi- 
tion, | | 5. 


APPROVER. 


1. An approver is an offender confeſſing 
himſelf guilty, and appealing or im- 
peaching an accomplice in his gailt, 

| | | 369. ch. 24 

2. He is ſo called becadſe he mult prove 
© bis appeal in every point, to entitle 


himſelf to a pardon of courſe, 
Page 369. ch. 24. 
3. He muſt be properly indicted of trea- 
ſon or felony, and in priſon; he 
muſt confeſs the indictment, and be 
ſworn to reveal all the treaſons and 
felonies he knows, before the coroner 
en:ers his appeal againſt his accom- 
plices in the crime he is charged with, 
being at the time of the appeal within 
the realm, 372 


4. A peer of the realm cannot be an ap- 
prover, l. 3 
5. A perſon attainted or outlawed can- 
not approve, . 4 


6. Nor an ideot, or deaf and dumb per- 
ſon, or one nor compes, nor an infant 


wanting diſcretion, ſ.5 
-. A perſon in holy orders cannot be an 
approver, , 


8. But 77 ſeems that a woman or an infant 
who poſiciics ſufficient diſcretion, may 
approve, {. 6 

9. None ſhall be admitted to approve, 
without firſt contelling the crime in 
the indiftment, 371 

10. Quære if one found guilty can be au 
approver, 371 f. 9. 

11. The Court is not bound / right ta 
admit any one to approve, 76. 

12. No perſon indicted, unleſs for trea- 
ſon of felony, can be an approver, 

| . 10. 

13. And he mul} be indicted, to enable 
the Court to give judgment againſ 
him if his appeal be falle, 1. 11 

14. A perſon indicted and appealed for 

* the {ame felony, ſhall not be admitted 
an approer.— Nor can a perſon ap- 
pealed only, and no: indicted, be an 
approver, 1. 12 

15. The appeilee of an approver cannot 
become an appicver bimielf, ſ. 13 

16. No perſon en be approved, but of 
the very crime contfamed in the in- 
dictmeut, 372 

17. But, being bound to diſcloſe all the 
treaſons and felonies he knows, his ac- 
cuſation of other crimes is a ground 
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to proſecute the perſons he accuſes ; 
but nat to put them on their trials, 
Page 372 
18. A man may approve any perſon 
within the realm, whether in the ſame 
or a foreign county, provided he be 
named of the county where he dwells, 
372.1. 15 
19. But if no ſuch perſons exiſt, or 
are within the realm, or perhaps in 
the very county named in the ap- 
peal, the approver ſhall be — 
20. 


20. A man may be admitted an approver 
before any juſtices who have power to 
aſſign a coroner, ſ. 16 


21. As the king's bench, gaol-delivery, 
and juſtices in eyre ; but guære as to 
iuſtices of oyer and terminer, ib, 

22. Neither a court baron, nor juſtice of 
peace, nor any ather ſpecial juſtices, 
can receive the appeal of an approver 
unleſs their commiſſion extend to it, 

16. 


23. And guœre if the lord high ſte ward 
of England can receive ſuch an ap- 
peal, 297 

24. On the confeſſion of an indictment 
of treaſon or felony, the Court may 
in their diſcretion either award exe- 
cution, or reſpite the convict till he 
prove his appeal, 373. 1. 17 


25. If the Court admits an approver, 
they ſhall aſſign him a coroner to take 
his appeal, and to /avear him to diſ- 
cover all the trea/ons and felomes He 


' knows, ſ. 18 


26. The Court ought alſo to limit the 
proof of his appeal to a certain num- 
= of days; and guære if his wages 
of a penny a day ſhall be allowed in 
the interval, {. 19 


27. During the time limited he ought 
to be at liberty and out of priſon ; 
for he may diſavow an appeal ob- 
tained by dureſs or extortion ; but 
if ſach an allegation be found againſt 
him either by the coroner, or by 
an inqueſt, he ſhall be hanged, 

ö 374. ſ. 20 


28, If he fail to make his appeal before 
the coroner, on any one of the days 
limited, or make the leaſt variation in 
repeating it to the Court, on ſuch de- 
fault being recorded, the approver ſhall 

be hanged, Page 374. ſ. 21 


29. The coroner may award proceſs to 
the ſheriff againſt any appellee in the 
ſame county ;—but gaære if he can 
award the exigent, ſ. 22 


30. The king's bench, or juſtices in eyre, 
may award outlawry or any other 
proceſs againlt appellees in any coun- 
ty, 374 

31. And juſtices of gaol-delivery may do 
the ſame to apprehend and try them z 
but perhaps they cannot award out- 
lawry in a foreign county, ib, & 

40. ſ. 10 


32. The appellee may either put himſelf 
upon his country, or wage battle with 
the approver, 374- ſ. 23 

33. If there be never ſo many appellees, 
the approver mult fight them all, 


375-1. 24 
34. But if there be ſeveral approvers, 
and one only be vanquiſhed, they ſhall 


all be condemned, ib. 
35. Quære if the appeal ſhall be good 
againſt the other appellees, ib, 


36. The king's pardon to either party, 
pending the appeal, deſtroys the ap- 
provement, and the appellee ſhall be 
diſcharged, ſ. 25 
37. Clergy is allowable, according ta 
the nature of the offeace, as well up- 
on a conviction by appeal, as by in- 
diament, ſ. 26 
38. If an approver convict all the ap- 
pellees, the king ex merito jaſtitiæ 
ought to pardon as 7% his life, and 
give him his wages (vide No. 26.) 


| 299 
39. But quere if he ought not to be 
tranſported, | ib. 


40. By 5. Hen. 4. c. 2. whoever ſolicits 
a charter of pardon for an approver, 
ſhall have his own name inſerted 

therein, 


* Ro ERA oe oy ApS RS 
* — - wy — . —-— — 


2 
A — . 


A TABLE OF PRINCIPAL MATTERS. 


thercin, and if the approver be- 
come a felon again, the ſuitor for 
the pardon fhall forfeit 100l. 

Page 376 


APOTHECARY, 


By 6. Will. z. c. 4. apothecaries who 
"have ſerved a regular apprenticeſhip 
are exempted from ſerving the office 
oſ conltable in the places where they 
hve and carry on their art, 138. 1. 45 


ARBITRAMENT. 


Arbitrament is a good bar to an appeal, 
302 


ARGUMENT. 


In indictments it is the ſtrict rule of 
law to have the ſubſtance of the fat 
expreſſed with preciſe certainty, and 
not to admit any argumentative cer- 
tainty, 329. 1. 82 


ARMS. 
Corftable and Marſhal. 


1. By 13. Rich. z. c. 2. the conſtable 
mall have cognizance of contracts 
touching deeds of arms done out of 
the realm, &c, 17. f. 5 


2. The conſtable and marſhal ſhall be 
prohibited from procceding to puniſh 


the painting of coats of arms, &c. 
19. 1.8 


ARRAIGNMENT, 
Sree PRINCIPAL AND ACCPSSARY. 


1. Anciently, the king fat with the juſ- 
tices upon the arraigument of great 
oſtenders, 1 


2. How a priſoner ſhall be arraigned for 


| breaking of priſon, 207.1. 8 


ARRESTS. 


See Hue 4p Cry, Warcnyurs. 
VARKAYNT. 


1. Or Avrr.eSTS FOR CRIMPE3, BY 
PIVATE PERSONS, Page 156. c. 12 


2. Every perſon preſent at a felony, or a 
dangerous wound, is bound to appre- 
hend the cffender, on pain of impri- 
ſonment, 150. f. 1 

3. On default, the town where it hap- 
pens, or hundred if out of a town, ſhall 
be amerced, both by common law and 
the ſtat. Wincheſter, 156, 157 


4. And all perſons, though not preſent, 
are bound to attend the hue and cry, 
to apprehend the offenders ¶Vide Hue 


and Cry) 157.1. 4 
5 Officers are bound by duty to appre- 
hend offenders, ib. 


6. And every private perſon is bound 
t aſſiſt an officer demanding his 
help, to take a felon, to ſuppreſs an 
affray, or to apprehend the affrayers, 
"258-47 

7. OF ARRESTS FOR TREASON OR FE- 
LONY, BY PRIVATE PERSONS ON 
SUSPICION, 160 


8. Common fame; living an idle life; 
kceping bad company; ſuch circum- 
ſtauces as induce a preſumption of 
guilt z betraying a conſciouſneſs of 
guilt ; ſuffering purſuit upon hue 
and cry; are ſufficient grounds of 
ſuſpicion ro juſtify the arreſt of an 
innocent perſon for felony, 

15 1. f. 8. to 15 

9. But this ſuſpicion muſt be origi- 
nal, and not ariſe from the commu- 
nication of any other man's ſuſpicion, 


161.177 


10. But conſtables are ;u/7ifed in arreſt- 
ing a man upon a given charge of 
telony, although eventually it ap— 
pears no felony was committed, 

162.(N) 6 

11. And by a private perſon the arreſt 
of an innocent perſon is juſtifiable up- 
on hue and cry, 162.1. 16 


12. 50 alſo one who only attempts 
to rob, or who only dangerouſly 
wounds, may be arreſted upon hue 
and cry, though theſe arc no felonies, 

163 


13. And 
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«3. And & forticri a private perſon may 
arreſt an innocent man on a warrant 
from a juſtice, Page 163.1. 17 


14. To juſtify the arreſt of an innocent 
_ perſon, the party mult ſhew in plead- 
ing that the ſuſpicion aroſe from him- 
ſelf, and ſet forth the cauſe of the 
ſuſpicion, and that the crime for which 
he made the arreſt was in fact com- 
mitted, 1. 18 


15. But if he have ſeveral cauſes, he may 
alledge them all under /n tort de- 
meſne, , 163 

16. And when the perſon arreſted actu- 

ally did the fact, that fact alone may 
be alledged in juſtification, 163 


17. But by 24. Geo. 2. c. 44. officers, 
&c. are allowed to plead the general 
iſſue, and to give the ſpecial juſtifi- 
cation in evidence, 163. (N) 


18. Any one may lawfully lay hold of 


another whom he ſhall ſee upon the 
point of committing a. treaſon or felo- 
ny, or doing any ac which would 
manifeſtly endanger the life of ano- 
ther, and detain him till the danger 
ſubſides, 164. ſ. 19 


19. Thus any one may ſeize a perſon 
expoſing an infant in the ſtreets, &c. 
16. 


20. ARRESTS BY PRIVATE PERSONS 
FOR INFERIOR OFFENCES, 
164. 1. 20 


21, No private perſon can arreſt another 
for the bare breach of the peace after 
it is over, 164 


22. Vet it is ſaid that anyone may appre- 


hend a night-walker, or notorious 
cheat, and take him before a * 
194 
23. So alſo private perſons may juſtify 
an arreſt for offences in like manner 
{candalous and prejudicial to the pub- 
. 164 
24. And any perſon may juſtify exe- 
cuting the warrant of a juſtice, au- 
thoriſed by the law to require ſuch 
execution, 164.1. 21 


25. In what caſes the arreſts of offen- 
ders by private perſons are rewarded 


by law, Vide Reward, Page 165. to172 
26. ARRESTS BY PUBLIC OFFICERS, 
| 172.C.13 


27. Wherever ſuch arreſt may be juſti- 
hed by a private perſon, it may be 


juſtified by an officer, 172 
28. In what manner watchmen are ap- 
pointed, Yide Watchmen, 173 


29. By ffat. Wincheſter, c. 4. if any 
ranger do paſs by the watch he ſhall 
be arreſted till morning, 173.1.5 


30. If no ſuſpicion be found, he ſhall yo 
quit, or otherwiſe he ſhall be deliver- 
ed to the ſheriff, until acquitted by 
law, 173 

31. If they diſobey the arreſt, n uE AND 
CRY may be levied until they are 
taken; for which arreſtment none 


ſnall be puniſhed, 173 


32. A ConsTaBLE in general has 
merely the ſame power to arreſt ano- 
ther for felony, as a private perſon, 

173. 1.7 

33. The chief difference is, that a con- 
ſtable has greater authority to demand 
aſſiſtance from others; and that he 
mult deliver his priſoner to a juſtice, 
as a private perſon mult his priſoner 
to the conſtable, 174 


34. A conſtable on view, has authority 
to arreſt afrrayers, and detain them 
till they find ſurety ; but a private 
perſon can only ſtay the n till 
the heat is over, 174. ſ. 8 


35. But of offences out of view, the 
power of a conſtable and a private per- 
{on ſeem to be the ſame; for it is clear 
that a conſtable cannot juſtify ſuch an 
arreſt, without a warrant from a juſ- 
tice.— Quære. Vide No. 10. ib, 


36. And an unlawful arreſt by a con- 
ſtable without a warrant cannot be 
made good by taking out a warrant 
afterwards, 174.1. 9 


37. A man once arreſted by a conſtable, 
on warrant, who is freed upon a pro- 
miſe to return, &c. cannot be retaken 
upon the ſame warrant, 175 


38. But if he ſurrender, the conſtable 
may take him before the juſtice in pur. 
ſuance of the warrant, 175 

39. A con- 
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39. A conſtable cannot juſtify any arreſt 
by force of a warrant which expreſsly 
appears to be for an offence of which 
the juſtice had no juriſdiction, 

Page 175.1. 10 


40. Nor can he take the party to him at 
a place out of the county for which 
he is juſtice, ib. 

41. But he ought to execute a general 
warrant, for he muſt pretume the juſ- 
tice to have juriſdiction, ib, 


42. TIE Ask OT GENERAL Wal- 
RANTS, 175. (N) 2. 
43. Conſlables bring bound to know the 
law, guære if they ought now to exe- 
cute a general warrant — for they 
are not juilif.d in fo doing, 
175. (N) 2 
44. And guere if a conſtable can juſtify 
the execution of a general warrant 
to fearch for ſtolen goods ; for luch 
warrant is illegal oa the face of it, 
175 
45. A juſtice cannot legally grant a 
blank warrant for the arreſt of a i e 
perſon, leaving it to the party to fill 
up, | 175 
46. But any conſtable, or even a pri- 
vate perſon, may execute the war- 
rant of a juſlice to arreſt a particular 
perſon for felony or other miſdemea- 
nor within his juriſdiction, whether 
the perſon be innocent or guilty, or 
whether he be indicted or not, 


156. f. 11 
47. For the juſtice mult be anſwerable 
for the conſequence, ib, 


48. It has been the modern practice to 
make out warrants on the ſuſpicion 
of felony, before any indiftment 
found, 13. 

o. This practice is countenanced by 1. 
& 2. Philip & Mary, c. 13. and 2. & 
3. Ph. & Mary, c. 10. ib. 

o. The ancient opinion, that a juſtice 
could not grant a warrant till an in- 
diftment was found, contraditted by 
conſtant experience, 16. 

1. And a warrant before indictment 
found, is a good jaltification to the 


officer; and the old caſes to the con. 
trary do not warrant the concluſion, 
| Page 177 


52. The juſtice who granted it, if he 
did it maliciouſly of his own head,&c. 
is liable to an action by the perſon in- 
jured, ib, 


53. It is not politic that the officer 
thould be liable for executing a war- 
rant he is bound to obey, ualeis it 
appear that the juſtice had no juriſ. 
diction, ih, 

54. And a warrant properly penned (even 
though the magiltrate who iſſues it 
ſhould exceed his juriſdiction) will by 
24. Geo, 2. c. 44. at all events in- 
demnify the officer, 177. (N) 3 

55. Therefore a watrant to apprehend 
all perſens guilty of a crime therein 
ſpecißed, will not juſtify the officer 
who acts under it, wide No. 38. 177, 


1 (N) 4 
56. How the officer ſhall avail himſelf of 
a plea in juſtification, ib. 


57. As to ARRESTS BY BAll1yys of 
towns, it is enacted by ſtatute of Win- 
cheſter, c. 4. that they ſhall make in- 
quiry among the inhabitants for ſuf- 
ptcious perions and do right therein, 

178 

58. And by this ſtatute bailiffs may 
arreſt and detain //pefed perſons un- 
til they give an account of themſelves, 

is. 


59. JusTICzs or THE Pract have 
the ſame power to arreſt as private 
perſons, and other interior officers, 

178.1. 13 

60. Juſtices may command an atreſt 

either by parol or by warrant, 16. 


61. By parc!, where any perſon is 
guilty by an actual breach of the 
peace in his preſence, or ſhall be 
engaged in a riot in his abſence 
(Jide Bk. 1. ch. 65. fich. 16.) 178. 

ſ. 14 

62. A warrant way be granted by any 
jaſtice for rreaton, felony, pramunire, 
or any other offence againſt the peace, 

179. 1.15 
63. So 


72 
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63. 80 where 4 ſtatute gives a juſtice 


juriſdiction, it impliedly impowers 


him to iſſue a warrant, Page 179 


64. And by modern practice one juſ- 
tice may iſſue a warrant where the 
juriſdiction is given to the ſeſſions, or 
to two juſtices, ib. 


65. But a juſtice cannot juſtify ſending 
a general warrant to ſearch all ſuſpect- 
ed houſes for ſtolen goods, 179. ſ. 17 


66. And a general warrant from a ſecre- 
tary of ſtate to ſearch for, and bring 
all papers, &c. in the eaſe of a libel, 
is illegal and void, 180. (N) 6 

67. The evidence on which warrants 
ought alone to be granted ¶ Vide War- 
rants), 180 


68. The form in which a warrant ought 
to be made, 181. ſ. 21. to 28 


69. A bailiff or conſtable, known as 
officers within their precinct, need not 
ſhew their warrant to the party ar- 
reſted, though he demand a fight of 
ER 182.1. 28 


70. But every perſon making an arreſt 
ought to make the party acquainted 
with the ſubſtance of their warrant, 

182 


71. But all private perſons, and officers 
not known, and out of their preeincts, 
muſt ſhew their warrants if demand- 
ed, es 182 


572. By 27. Geo. 2. c. 20. the officers in 


executing the warrant of a jultice, for 
the levying a penalty, ſhall ſhew the 
ſame to the perſon whoſe goods are 
to be diſtrained, and ſuffer a copy to 
be taken, 182 
73. If a warrant be directed to a ſheriff, 
he may depute another to make the 
arreſt; but all others muſt execute it 


perſonally, and may take aſſiſtance, 
182 


74. If a warrant be directed to all con- 


tables, none can execute it out of his 


precinct, and if it be directed par- 
ticularly, the conſtable may execute 
it any where within the juriſdiction 
of the juſtice, 182. ſ. 30 


75. The execution of a warrant muſt 


be purſuant to the directions of it, 
Page 182.1. 31 


76. No one can juſtify breaking open 


doors, unleſs he firſt ſignify the cauſe 
of his coming, and require admit- 


tance, 183. ch. 14 


77. But no preciſe ſorm of words is 
neceſſary in this notice, it is ſufficient 
if the party be ſatisfied that the officer 
does not come as a mere treſpaſſer, 

183. (N) 1 

78. It is ſufficient for the officer, that 
he has a warrant ; for the validity of 
it as to him will not depend upon 
the truth or falſehood of the infor- 
mation on which it was granted, 

183 


79. To make an arreſt, doors may be 
broken open upon a capias grounded 


on an indictment, 183. ſ. 3 
80. So alſo upon a capias from the king's 
bench or chancery, 183 


81. So upon a warrant from a juſtice to 
compel appearance for good behavi- 
our, 183 


82. So upon a capiasut/agatum, or capias 
pro fine in any action whatſoever, 
183.1. 4 
83. So upon the warrant of a juſtice for 
the levying a forfeiture in execution 
of a judgment gui tam, 183 
84. So doors may be broke open where 
a forcible entry or detainer is either 
found by inquiſition before juſtices, 
or appears upon view, 184. 1. 6 


85. Or where one is known to have com- 
mitted a ſelony, and given a dangerous 
wound, and 1s purſued either by a 
conſtable or private perſon without 
warrant, 184.1. 7 


86. Where an affray is made in a houſe 
in the view or hearing of a conſtable, 


184. f. 8 

87. Or where the affrayers fly and take 
ſhelter in a houſe, 184 
88. And in every caſe of an eſcape after 
lawful arreſt, 184 
89. Or, by Jo & 4+ Jac, 1. ſ. 35. for 
arreſting 
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arreſting any Popiſh recuſant excom- 
municated, Page 184. 1.9 


90. An officer cannot break open doors 
on a warrant from a juſtice, to re- 
quire perſons to come before him to 
take certain oaths ordained by ſtatute, 

184. 1.10 


gr. But if the officer enter into any 
houſe to ſerve ſuch a warrant, and the 
doors be locked upon him, his friends 
may break them open to ſer him at 
liberty, 184 
92. In what caſes juſtices of the peace 

may arreſt perſons of evil fame, 
56. 1. 4 


93. Of the offence of a ſtranger in forci- 


bly freeing another from an arreſt, 
266. ch. 21 


94. Any judge of record may diſcharge 
a perſon arreſted in the face of the 
Court, 6. 1. 18 


95. How far perſons attending courts 
of juſtice are privileged from arreſts, 
| 1 6 


96. How warrants ſhall be indorſed for 
the purpoſe of making an arreſt ina 
foreign county, 70 


ARSON. 


1. The appeal of arſon is become obſo- 
lete, 325-1. 73 
2. Arſon cannot be bailed by juſtices of 
peace, 164 


ARTICULI SUPER CHARTAS, 


How far it authoriſes the coroner for 
the county to take notice of felonies 
done within the verge, 105.1. 15 


ASSAULT. 
See SON ASSAULT DEMESNE. 255 


1. An aſſault and battery is inquirable 
of in the ſheriff's torn, 143 


2. By 11. Geo. 2. c. 26. to aſſault, 


beat, or wound any perſons, contrary 
to the proviſions of 9. Geo. 2. c. 23. 
is tranſportation for ſeven years, 
Page 271 
3. How juflices ſhall conduct themſelves 
on being aſſaulted, 78. 1. 68 


ASSIZES. 


See COURTS. 


ASSIZE and NISI PRIUS. 


1. The power of juſtices of aſſize in 
crimival matters, depends wholly up- 
on ſtatute, 44. ch. 7 


2. By 27. Edw. 1. c. 3. juſtices of aſ- 
ſize, after the aſſizes taken ſhall re- 
main both together if they be lay; if 

one of them be a clerk, then the moſt 
diſcreet knights of the ſhire aſſociated 
by the king's writ, with the lay juſ- 
tice, ſhall deliver the gaols, &c. in 
the manner they had been before de- 
livered, and inquire if the ſheriffs 
have improperly admitted any to 
bail, 44+ 1. 2 


3. By 2. Edw. 3. c. 2. no juſtices ſhall 
be made againſt the form of the above 
ſtatute, 44. ſ. 3 


4. The above ſtatutes have been con- 
ſtrued to extend only to felony; but 
this is a forced conſtruction, and juſ- 
tices of afſize have power over both 
treaſon and felony with juſtices of gaol- 
delivery , 45 

5- Juſtices of aſſize, being laymen, may 
deliver gaols without any {ſpecial com- 


miſſion for that purpoſe, 45. f. 5 


6. By 3. Hen. 5. c. 7. they ſhall have 
power by commiſſion to hear and 
determine offences againſt the coin, 


15 

7. As judges of aſſize, their juriſdiction 
over this offence is by virtue of the 
king's commiſſion; but they have 
cognizance of it without, as juſtices 
of gaol-delivery, 46.1. 7 


8. By 28. Edw. 1. c. 10. juſtices of 
aſſine may award proceſs into any 
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foreign county againſt perſons appeal- 
ed by approvers, and proceed againit 
them, Page 46.1.8 


9. How juſtices of aſñze may be ſaid to 
poſſeſs all the authority of juſtices of 
gaol-delivery, 47 


10. By 28. Edw. 1. c. 10. judges of 
aſſize, upon plaint, may award in- 
queſts, and do right againſt conſpira- 
tors, falſe inforiners, and evil pro- 
curers of dozens, aſſizes, juries and 


inqueſts, 47.1. 10 


11. By 4. Edw. 3. c. 11. whenever 


they hold 2% prius they ſhall inquire, 
hear, and determine, both at the 
ſuit of the king and the party, of 
maintainers, bearers, conſpirators, &c. 
47 

12, By 20. Edw. 3.c. 6. ſuch juſtices 
ſhall have commiſſion to inquire of 
maintainers and common embracers, 


| 47 

13. By 5. Edw. 3. c. 10. they may in- 
quire and determine the offences of 
any juror, &c. &c, 47-1. 11 


14. But by 38. Ed. 3. c. 12. no juſtices 
ſhall inquire ex oficio of the ſaid of- 
fence, but only at the ſuit of the par- 
ty. 48. 1. 12 


15. By 32. Hen. S. c. 9. juſtices of aſ- 


ſize of every circuit ſhall, in every 
county within their circuits, twice a 
year cauſe open proclamation againſt 
unlawful maintainance, champerty, 
embracery, &c, 48. 1. 13 


16. By 20. Ed. 4. c. 6. they ſhall have 
commiſſion to inquire of ſheriffs, eſ- 
cheaters, bailiffs of franchiſes, and 
their miniſters, &c. 48 


17. By 23. Hen. 6. c. 10. they are au · 
thoriſed to determine ev ⁰ without 
ſpecial commiſſion, of and upon all 
ſnerifls, under-ſherifts, cleiks, bailitts, 
gaolers, coroners, itewards, bailiſſs of 
franchiſes, officers ard other miniſters, 
as to matters of arreſt and taking bail, 

48.1. 15 


18. By t. Hen. 8. c. 7. juſtices of aſſize 
have juriſdiction, as well by examina- 


tion as preſentment, over coroners for 
not taking inqueſt without fee ſuper 
wiſum corporis, Page 48.1. 16 
19. By 14. Hen. 6. c. 1. juſtices before 
whom inqueſts and juries ſhall be 
taken by aii privs, ſhall have power, 
in all caſes of treaſon and felony, 
to give judgment of acquittal or 
attainder, and to award execution, 
48* f. 17 
20. On nonſuit in appeal the juſtices can- 
not arraign the appellee at the ſuit of 
the king, 49.1. 18 


21. But onthe acquittal of the appellee, 
ſuch juſtices have power to inquire of 
the abettors, &c. 49 


22. By 8. Rich. 2. c. 2. no man ſhall be 
juſtice of 4thze or of the common 
deliverance of gaols, in his own coun- 
ty, 49. f. 19 

23. By 33. Hen. 8 c. 24. no man 
mall be juſtice of aſſize in the coun- 
ty where he was born or doth in- 
habit, on pain of 1001. ; but this ſhall 
not extend to the interior officers, 

49. 1. 20 

24. By 12. Geo. 2. c. 27. this penalty 
and reſtriction, as to the office of 
juſtice of cer and terminer and 
gaol-delivery, are repealed, 49. f. 2 

25. By 19. Geo. 3. c. 74. the lodgings 
of the jultices upon the circuits ſhall 
be conſtrued to be both within the 
City, town, &c. and within the coun- 
ty of ſuch city, town, &c. 50. ſ. 22 


ASSOCIATION. 


1. By r. Ann. c. 8. no commiſſion of 
aſſociation, &c. &c. ſhall be deter- 
mined by death of any king and 
queen, but ſhill continue in force for 
fx months, unleis ſoouer determined 
by the ſucceſſor, 4 


2. Commiſſions of aſſociation frequently 


called wiits, 25, 26 


3. The manner in which juſtices may be 


aflociated, and the nature of the com- 
miſſion for chat purpole, 30 
: 4. The 
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4+ The king can grant but one patent 
of aſſociation to one commiſſion, 
Page 30 


ATTACHMENT. 


1. An attachment is a proceſs from a 
court of record, awarded by the diſ- 
cretion of the juſtices upon a bare 
ſuggeſtion, or their own knowledge, 

272. ch 22 


2. It is properly grantable in caſes of 
contempts, againſt which all courts of 
record, but more eſpecially thoſe of 
Weſtminſter Hall, and above all the 
court of king's bench, may proceed 
in a ſummary manner, 272. 1.1 


3. The contempt being eſtabliſhed by 
affidavit, the Court will make a rule 
for him to ſhew cauſe why an attach- 
ment ſhould not iſſue ; or if the of- 
fence be exorbitant and apparent, 
the Court will grant the writ in the 
firſt inſtance, 272 


4. Every one againſt whom an attach- 
ment is granted muſt appear perſo- 
nally in court, 272 


5. And on appearance, if the party be 
evidently guilty, the Court will gene- 
rally commit him immediately to an- 
ſwer interrogatories, 273 


6. Otherwiſe they will allow him to en- 
ter into recognizance for that pur- 


poſe, ib, 
7. The practice of the Court upon this 
occaſion, 273 


3. All courts of record have a 4nd of 
diſcretionary power over all abuſes 
by their own officers, and may grant 
attachment againſt them tor any cor- 
rupt practice, - 874-1. 2 

9. As againſt a ſher'ff for not ſerving a 
writ unleſs paid an unreaſonable gra- 


tuity from the plaintiff, 274 
10. Or for receiving a bribe from the de- 
fendant, 274 


11.Or for giving him notice to remove his 
perſon ot effects in order to avoid the 
effect of the writ, 274 


12. The court of king's bench has 2 
general ſuperintendency over all 
crimes whatſoever, but in contempts 
each Court may puniſh by attach- 
ment, &c. Page 274. f. 2 


13. But if the negligence, &c. do 
not appear wilful, the Courts will 
leave the party to the ordinary reme- 


dy, 274 
14. The mode of obtaining that reme- 
dy, 273 


15. The Court will grant an attachment 
againſt a ſheriff or bailiff, &c. for 
oppreſſive practice in executing a writ, 

275 

16, Inftances in which the Court will 

grant attachment upon this ground, 
275 

17. So alſo an attachment may be mor- 
ed for againſt a ſheriff or bailiff, &c. 
for not execut ng a writ effectvally, 
| 276.1. 4 

18. As if he levy the money and keep 
it in his own hands and embezzle it, 

276 

19. By what proceſs the theriff ſhall be 
forced to return the writ, and pay the 
money, &c. 276 

20, The Court may prant attachment 
againſt a ſheriff, &c. for making a 
falſe return to a writ, 276 


21. As where he returns languiaus when 
the defendant is in health, 276 


22. In what caſes an attachment againſt 
the ſheriff ſhall be directed to the co- 
roner, 274.1. 2 


23. If the coroner make no return of 
och attachment, the Court will grant 
an attachment in the firſt inſtance 
a gainſt the coroner, directed to eli- 
ſors, 275 

24. Attachment may be granted againſt 
attornies for appearing to a ſuit with- 
out authority, 277. ſ. 6 


25. But if they have a warrant and 
do not record it till judgment, the 
Court will hardly grant attachment, 


277 
26. Penalties 
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25, Penalties impoſed by ſtatute on at- 
tornies for not tecording the warrant, 
and fot appearing without authority, 

Page 278 


27. Attachments may alſo be granted 
againſt attornies after a rule % for 
injuſtice towards their clients, as for 
protracting ſuiis by little ſhifts and 
devices, &c. 278. ſ. 10 


28. Or for refuſing to deliver up their 
clients writings (unleſs detained for 
his bill) or money received to their 
uſe; 278. ſ. 10 


29. But the Court will not interpoſe re- 
ſpecting any other writings or money 
but what he poſſeſſes in the way of 
his profeſſion, 278 


30. Inſtances in which attachments have 
been granted againſt attornies for con- 
temptsz 278 


31. In what caſe an attachment ſhall 
iſſue againſt an attorney for diſboneſt 
pradiices, 279. 1.11 


32. All courts of record may proceed by 
attachment againſt any of its officers 
tor refuling to execute its demands, 
&c. &c. 279.1. 12 


23. In what caſes an attachment may 
be granted againſt jurors (wide Ju- 
RORS, 273. ſ. 13. to 285. f. 24 


34. In what caſes inferior judges are 
puniſhable by attachment for pro- 
ceediag without Juriſdiction, 286. 


i. 25 
35. How they ſhall be ſo puniſhed for 
acting unju/tly, opprefively, or irregu- 
larly, 280. 1. 25 


36. They ſhall be puniſhed by at- 


tachment for refiſiug to do juſtice, 
287.1. 27 


37. And for eontempts of the ſuperior | 


courts, 289, ſ. 28 


38. Quære if counſellors are ſubjed to 


an attachment for foul practice, 
| 288. f, 30 


Va III. 


39. In what caſes gaolers are puniſhable 
by attachment; Page 288. ſ. 31 


40. Peers, whether ſpiritual or tempo- 
ral, are liable to attachment for con- 


tempt of court, 289. 1. 33 
41. Inſtances in whichattachments have 
been granted, x 715. 


42. The moſt material inſtances of 
coutempts for which an attachment 
ſhall 1tlue (vide Cox TEM HT SY, 290 

to 295 


42. The nature and conſequences of an 
attachment, 273. note (a) 


ATTAINDER. 


t. Perſons attainted of felony or other 
heihous crime ſhall not be bailed, 
200. ſ. 40 


2, But even attainted perſons may be 
bailed by the King's bench in ſpecial 
caſes, aud upoa very paricular 
grounds, 224. 1. 80 


3. An attainder in treaſon or felony 
while it continues in force is a good 
objection agaiuſt a plaintiff in bar to 
an appeal, 352. 1. 130 

ATTAINT; 


See ]JuroORs, 


ATTORNEY. 


1. By 5. Geo. 2. c. 18. no attorney 


ſhall be capable of being a juſlice of 
the peate, 65. f. 34 


2. By 22. Geo: 2. c. 46. no perſon, un- 
leſs he be regularly admitted an at- 
torney, ſhall practiſe at the quarter 


ſeſũons on pain of 50l. 91. ſ. 19 


3. And if any attorney ſhall ſuffer ano- 
ther to uſe his name he ſhall iacur the 


like penalty, 92 
4. No clerk of the peace or his deputy, 


or any under-(teriff or his deputy, - 


ſhall act as aitorney at the quarter 


ſeſſions on like penalty, 92. f. 22 
d : $5 A ſworn 
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d. A ſworn attorney may be diſcharged 
from the office of conſtable by writ 
of privilege, Page 136. 1. 39 

b. In appeal of nahem the plaintiff can- 
not appear by attorney where a 
view is granted, 303 

7. In what caſes the parties in an ap- 
peal may appear by attorney, 

325.74 

8. A defendant againſt whom an attach- 
ment is granted muſt appear in pro- 
per perſon, and not by attorney, 

272, 273 

9. Whoever without 2 ad mitted 
and enrolled ſhall practiſe as an at- 
torney, or being ſo admitted ſhall 
lend his name, ſhall forfeit gol. &c. 

278 

10. In what caſes attornies may be pro- 


ceeded againſt by attachment, 
277. ſ. 6. to 279. ſ. 12 


ATTORNEVY- GENERAL. 


The king's attorney excepted out of 
2. Hen. 5. c. 4. concerning juſtices of 
the peace, 506. . 7 


AVERMENT. 


1. No averment ſhall be allowed againſt 
a record, 5. . 14 


2. A material part of an indictment not 
found by the oaths of the indictors, 
cannot be ſupplied by any averment, 

| 107 


AVOWRY. 
See SHERIFF'S Torn, 


AUTHORITY. 
See Covars, 


B. 
BACKING. 


| * See Warrant. 


BAIL, 


1. Bail and mainprize alike fave a man 
from gaol, by commiiting him to the 
cuſtody of his ſureties, Page 185. ſ. 2 


2. Bail have a coercive power over the 
perſon of the principal, but mainper- 
nors have not, | 186 


3. Not leſs than two bail ſhould be 
taken for felony, 186.1. 4 


4. On a habeas corpus for treaſon or 
felony, the king's bench always re. 
quire four ſureties, in a ſum not leſs 
than gol. but higher in the diſcretion 
of the Court, 187 


5. They may be examined on oath re- 
ſpecting their ſufficiency, 187 


6. If inſufficient bail be taken, the prin- 
cipal may be forced into a new re- 
cognizance, 187 


7. The number of bail muſt be men- 
tioned in the notice, 186. (N) 1 


8. But exceſſive bail ought not to be 
required, 187. 1.5 


9. If the ends of juſtice are defeated by 
the non-appearance of the principal, 
and the bail prove inſufficient, the 
ſheriff or juſtice of peace who ad- 
mitted may be fined by judges of 
aſſize, 187. ſ. 6 


10. To admit perſons to bail not baila- 
ble by law, is puniſhable by the com- 
mon law as an eſcape, 188. ſ. 7 


11. By ſtatute Weſtminſter 1. officers 


ſhall loſe their fee and office for 
ever, and be impriſoned three years, 
&C. 188. 1.3 
12. By 27. Ed. 1. c. 3. & 4. Ed. 3. c. 7. 
judges of afſize ſhall entorce the ſtar. 
Weſt, 188. 1.9, 19 


13. By 1. & 2. Ph, & Mary, c. 13. juſ- 
tices of peace ſhall not admit to 
bail perſons forbidden to be reple- 
viſed by ſtat. Welt. on pain of be- 
ing fined by the judges of aſſize, 

188. f. 11 


14. Ig - 
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24+ Ignorance of the cauſe of com- 

mitment, or that the mittimm charg- 

ed the offender on /uſpicion of fe- 

lony only, is no excuſe for impro- 

perly admitting him to bail, 

Page 189. ſ. 12 

15. But denying, delaying, or ob- 

ſtructing bail, where it ought to be 

taken, is indictable; and the offen- 
der is alſo liable to an action, 

| 189. f. 13 


16. It is incumbent on the offender to 
be prepared with his bail, 189. f. 14 


17. By ſtat. Weſt. if any withhold bail 
from perſons replevi/able, they ſhall 
be grievouſly amerced, 189. f. 15 


18. By THE HaBEas Corpus AcT 
31. Car. 2. c. 2. wherever any writ 
of habeas corpus is ſerved at any pri- 
ſon, the gaoler within three Cays af- 
ter (unleſs the commitment be for 
treaſon or felony, plainly and ſpe- 
cially expreſſed in the warrant) and 
upon tender of the charges, &c. 
ſhall make a return of ſuch writs, 

and bring up the body of his pri- 
ſoner to the court from whence the 
writ iſſues, and certify the true cauſes 
of his commitment or detainer, 189 


19. If the priſon be above 20, and 
not exceeding 100 miles diſtant ſrom 
the court, the return, &c. ſhall be 
within 10 days, and if above 100 
miles, then within 20 days, 190 


20. All ſuch writs ſhall be marked per 


 flatutum tricefimo primo Caroli ſfecundi 


regis, and ſigned by the perſon award. 
ing it, 190. 1. 17 
21. Therefore if a writ be not fign- 

ed, it need not be obeyed, 
191. (N) 1 


22. In vacation, any of the judges, on 


view of the commitment, or og oath 
or certificate that the warrant was re- 
fuſed, may grant a habeas corpus un- 
der the ſeal of the Court retutnable 
immediate (other than to convicts or 
perſons in execution), and on ſervice 
thereof the gaoler ſhall make return, 
&C. as above, 191 


23. Within two days after the return, 
&c. the judge awarding the writ, or 
in his abſence any other of the 
judges, may diſcharge the priſoner on 
bail, &c. ualeſs it appear that he 1s 
detained upon a legal proceſs out of 
a court of criminal law, or that he 
is not baila ble, Page 191 


24. If a priſoner is too infirm to be 
brought up, the Court will order him 
to be attended, 191. (N) 5 


25. If a priſoner neglects for two whole 
Terms to pray a habeas corpus, he 
ſhall loſe the right to it in Vacation, 

192 

26. To refuſe obedience to this writ, 
&c. incurs a penalty of 100l. for 
the firſt offence, 200l. for the ſecond 
and loſs of office, 192 


27. No privilege will excuſe a peer from 
obeying this writ, 192. (N) 


28. No perſon diſcharged by habeas 
corpus, ſnall be again impriſoned for 
the ſame offence, other than by legal 
proceſs, &c. on pain of 500. 192 


29. Priſoners committed for treaſon or 
felony plainly and ſpecially expreſſed, 
praying in open court the firſt week 
of the next Term, or firſt day of the 
ſeſſions, to be tried, who ſhall not be 
indicted the Term or ſeſſions after 
commitment, may upon motion the 
laſt day of the Term or ſeſſions, be diſ- 
charged cu bail, unleſs it appear on 
oath the king's witneſſes could not be 
produced. If not indicted and tried 
the ſecond Term or ſeſſions, they ſhall 
be diſcharged, 192.1. 21 


30. Priſoners may obtain habeas corpus 
out of any of the courts at Wefimin- 
fer, 193. f. 22 

31. If the chancellor or any of the 
judges in Vacation time, upon view 
of the warrant, or oath of its refuſal, 
Ec. ſhall deny the writ of habeas cor- 
pus, they ſhall ſeverally forfeit 5ool. 

| 193 

32. And ſuch writs do not expire on 

the commencement of the Term, 
193. (N) 7 
D dz 33. After 
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33. After affizes proclaimed, no pri- 


ſoner ſhall be diſcharged there upon 
habeas corpus, but ſhall be taken be- 
fore the Judge of a{/i<e, 193 
34- Judges not liable to penalty for 
refuling habeas corpus in Term time; 
becauſe no judge is liable to 42 
act ion for what he Coes as judge, 
193.1. 24 
35. Quære, if a ſheriff or conſtable, as 
conſervators of the peace, may take 
bail, 194. . 25 
36. The ſtatutes empowering juſtices 
o take bail, have taken away this 
power from the ſheriff and conſtable, 


194. ſ. 26 


37. The ſheriff in his torn, might have 
taken bail; for whoſoever is judge 
of the offence, may bail the offender. 
But this power is loſt by reaſon of 

1. Edw. 4. c. 2. 194. ſ. 27 

38. Bail is grantable by ſheriffs by 
virtue of the writs de odio et atia, 
mainprize, and homine repligiando, 


195. 1. 28 


39. The writ de odio et atia is 3 
10. 


40. In what caſes mainprixe is yet in 
force, 195.1. 29 


41. In what caſes homire replegiando and 
capias iu withernam are proper and 
effectual remedies, 


42. By ſtat. Weſt. 1. outlaws, abjurors, 


provers, houſe-burners, counterfeiters 
of the coin or ſeals, perſons excom- 


municate, and traitors touching the 
king himſelf, hall be in no wiſe reple- 
viſable, 196. 1. 32. 

. But perſons indicted for larceny, or 
of light ſuſpicion, or for petty larceny 
(unleſs accuſed as acceſſaries), may 
be let our on ſurety by the ſheriff, 
197 


44. Thoſe who are taken for the death 
of a man. were not repleviſable by 
ſherifts, &c. at the common law. Nor 
can juſtices bail for manſlaugkter or 
even excuſable homicide, though they 
may for light ſuſpicion thereof; and 


196 - 


even the ſuperior courts are cautions 
how they bail for homicide, 
Page 197. f. 33, 34 


45. By 3. Hen. 7. c. 1. principals and 
acceſſaries acquitted of murder, may 
be recommitted or bailed at the d11- 
cretion of the Court till the year and 
day be pailed, 198 


46. Perſons impriſoned by the ſpecial 
command of the king, or his privy 
council, were not repleviſable by the 
ſheriff, &c. 198. 1. 36 


47- How far perſons committed by com- 
mand of the king's juſtices are reple- 
viſable by the ſheriff under the fiat. 
of Weſt, | 198, 199 

48. Perions impriſoned for the foreſt, are 
excepted out of the writ 4% homine 
replegiando, 199. ſ. 38. 

49. But by ſeveral ſtatutes, no man ſhall 
be impriſoned for the foref?, without 
indictment, unleſs taken with the Ma- 

. nour, or treſpaſſing, 199 


50. How ſuch offenders may be bailed 
or mainprized, 200, ſ. 39 


51. PERSORS outlawed, or who have 
abjured the realm, thoſe taken upon 
an excommunicato cagiendo, approvers, _ 
and all perſons convicted of felony, or 
other heinous crime, and alſo all thoſe 
who, on examination,confeſs the guilt 
of felony, and are ſo charged in the 
<varrant, are excluded from the bene- 

fit of replevin by the ſtat, of Welt. 
28. 1. 40 


52. Bail is only proper where it ſtands 
indifferent whether the party be 
guiity or innocent of the charge. 
But when that indifferency is re- 
moved it would be abſurd to bail, 

201.1, 40 


53. By ſeveral ſtatutes, the bodies of 
priſoners convicted or in execution 
reſtrained from being bailed, 201 


54. The court of king's bench may bail 
a perſon upon an outlawry tor felony, 
201 


55. Juſtices of gaol- delivery may bail 
or convict of manſlaughter, and x 
15 
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34 /aid, for any other felony, 
x Page 201 


56. A perſon impriſoned by excommuni- 
cato capiendo, in a cauſe of which the 
ipiritual court has no conuſance, may 
be bailed on habeas corpus, or he may 
ſuperſede the writ, 201 


57. PERSONS taken with the mainour, 
priſon- breakers, perſons appealed by 
rovers, perſons apprehended upon 
— and cry, notorious thieves, dan- 
gerous and treaſonable rioters, con- 
ſpirators, reſcuers, and perſons guil- 
ty of miſpriſion, premunire, or maim, 
2nd ſuch like notorious offences, ſeem 
not to be bailable by the ſtat. Welt. 
202. 1. 41 


58. But in offences under the degree 
of felony, bail ſeems to be left, in a 
great meaſure, to the diſcretion of the 
judge, 202 


9. PERSONS apprehended for arſon, for 
falſifying the coin, or king's ſeal, or 
for treaſons, are excluded from reple- 
vin by the ſtat. Weſt, 203 


60. The ſheriff therefore cannot releaſe 
ſuch offenders even by homine reple- 
giando, 203. f. 46 


6r. Yet if any be charged before the 
ſheriff with any of the above offences, 
upon very light ſuſpicion, it leems the 
ſheriff is not bound by the ſtatute to 
commit him, 204 


62. If ſuch offender be under an ar- 
reſt, either of a magiſtrate or private 
perſon, the ſheriff cannot replevy 
him, 204 

63. By modern practice, ſheriffs ſhall 
receive no one into their cuſtody, 
but by warrant from a magillrate, 

204 


64. The king's bench not reſtrained by 
the flat. Weſt, from bailing in all 


caſes, 204 


be. Pexsoxs of good reputation ix- 
ditied of larceny before ſheriffs in 
their torns, and lords in their leets, 
are repleviſable by virtue of the ſtatute 
of Welt, 205. 1, 48 


66. Perſons not excepted by the ſtatute, 
who being of good repute are im- 
priſoned upon light ſuſpicion, are al- 
o replevitable, Fage 206. ſ. 49 


67. Perſons impriſoned for petit larce- 
ny, if there be any colour to preſume 
their innocence, may alſo be bailed, 

206. 1. 50 


68. Treſpaſs not extending to life or 
member, except the offence be opcy 
and manifeſt, is bailable by the ſtatute, 


ſ. 51 
69. The appellee of an approver is bail- 
able, ſ. 52 


70. Aceckss AR IES of good reputation 
are bailable till the principal be con- 
victed, 207 


71. Perſons notoriouſly guilty as acceſ- 
ſaries of crimes excluded from clergy, 
are not bailable, 207 


72. By 31. Car. 2. c. 2. ro perſon 
charged as acceſlary ſhall be re- 
moved or bailed by that act, other- 
wiſe than he might have been before, 

208 


73+ Where there are ſtrong preſumptions 
of guilt againſt an acceſſary, he was 
not bailable before the ſtatute, nor is 
now bailable by it, 208 


74 In WHAT CASES JUSTICES OF 
PEACE MAY ADMIT OFFENDERS TO 
BAIL, 208 


75. Wherever juſtices have juriſdiction 
over the offence, they may bail the 
offender indifed before them, upon 
the like circumſtances as' other courts 
may bail, 208. 1. 54 


76. Two juſtices, one quorum, may bail 
perſons iadicted e the ſeſſions; 
becauſe any two ſuch juſlices may try 
the offence, 1 


77. One juſtice of the peace may bail 
any oftence, under the degree of fe- 
Jony, over which the ſeſſions has ju- 
riſdiction; for ſuch juſtice, being a 
judge of the court, retains the diſ- 
cretiobary power of judging of the 
propriety of admitting ſuch an offen- 
der to bail, 209 
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78. One juſtice of the peace may either 
bail or impriſon a perſon who has 
given another a dangerous wound, 
exerciſing his judgment on its proba- 
ble mortality, Page 209 

79. By r. Rch, 3. c. 3. every juſtice of 

peace may let perſons arreſted or 
impriſoned for ſuſpicion of felony to 
bail or mainprize, in like form as if 
they had been indicted at ſe ſſions, 

209. ſ. 55 

80. But by 3. Hen. 5. c. 3. the 1. Rich. 

3. c. 3. is repealed, * power is giv- 
en to tuo juſtices, one to be of the 

uor um, to let perſons mainpernable by 
j w to bail until the next ſeſſion or gaol- 
— the recognizance of which 
mall be certified to the ſaid ſeſſion, 
&c. 209 


31. Alſo by 1. & 2. Ph. & Mary, g. 13, 
no juſtiges of the peace ſhall admit 
any perſons to bail who are declared 
irrepleviſable by the ſtatute of Welt- 
minſter, | 310. 1. 57 


$2. And two juſtices, one to be of the 
quorum, (hall not let to bail any per- 
on arreſted for manſlaughter or fe- 
lony, or for ſuſpicion thereof, unleſs 
the ſame juſtices be preſent together 
at the time of the bailment (except in 
open ſeſſions), and the ſame ſhall be 
certified to the next gaol. delivery un- 
der their hands, 210. 1.58 


$3. And previous to bailing c priſon- 

er, the ſaid juſtices, or the one guo- 
rum, ſhall take his examination and 
the depoſitions of the witneſſes in 
writing, as far as may be neceſſary 
to prove the felony, &c. and tranſmit 
the ſame to the next gaol-delivery, 
| 210. 1.59 


84. Juſlices of the peace are autho- 

riſed to bind over neceſſary witneſſes 

to appear and give evidence againſt 
ſuch priſoners at the gaol-delivery, 

rh 211 

$5. Juſtices of peace and coroners in Len- 
don, Midadleſcæ, and other cities, have 
authority to let to bail felons and pri- 
OE Tir B30: 5 5 Oe RL „ 


ſoners in the ſame manner as before, 
and to bind over witneſſes, &c. 
Page 211. ſ. 61 


86. The juſtices of gaol-delivery ſhall 
uniſh juſtices of the peace for offend- 
ing againſt the above-recited act of 
Phil. and Mary, 211 


87. Juſtices, as conſervators of the 
peace, may bail any offence only 
tending durefly to a breach of the 
peace, | 211. f. 62 


88. One juſtice cannot bail a perſon for 
any other crime than that which barely 
tends to a direct breach of the peace, 
unleſs ſuch power be limited by ſome 
ſtatute, or the party have been indicted 
at ſeſſions, 211. f. 62 


89. No juſtice of the peace can bail a 
perſon impriſoned for treaſon againſt 
the king, arſon, &c. or any crime de- 
clared not bailable by the ſtat. Weſt, 
(wide ſupra) 212. 1. 63 


9o. But if ſuch offender be only accaſea 
on light ſuſpicion, the juſtice thay take 
ſurety for his appearance, 212 
91. And by virtue of 1. & 2. P. & M. 
c. 13. juſtices of the peace may bail 
any perſon impriſoned on a ſlight ſuſ- 
picion of a fact clearly appearing 
to be no higher offence than man- 
ſlaughter, and à fortiori if it only a- 
mount to miſadventure or ſelſ-deſence, 


212. 1. 63 


92. The juſtices at their peril muſt take 
care that the oſſence in truth amount- 
ed not to murder, 212 


93. Juſtices of the peace ought in no 
caſe to bail any perſon guil y of any 
homicide, by his own confeflion or 
the notoriety of the fact, 213 


94. The aborementiored ſtatutes (vide 
ſupra, No. 81. 7% £5) only ſhew the 
manner of bailing by juſtices, and do 
not point out the perfons bailable ; 
for which the ſtat. of Weſt. muſt be 
obſerved, | 213. ſ. 64 


95. Juſtices are not impowered to bail 
civil actions, pertons taken on proceſs 
+; 11 1. n 4 335% . ; , of 
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of contempt, or writ of rebellion out 
of chancery, Page 213 
96. In WHAT CASES BAIL Is GRANT= 
ABLE BY JUSTICES OF GaOL-DE- 
LIVERY, 213. ſ. 65 


7. Such juſtices may bail on conviction 
of homicide by miſadventure or /e 
defenden1o, to enable the offender to 
purchaſe his pardon, ib, 


98 If a convict of manſlaughter pur- 
chaſe his pardon, they may bail him 
after their ſeſſion is determined, &c, 

i . 


99. They may bail a priſoner convicted 
before them of manſlaughter againſt 
plain evidence, ib. 

100. Juſtices of the peace cannot bail 
in any of the above caſes: The rea- 
ſon of it, 165. f. 65 

101. Juſtices of gaol - delivery may bail 
an appellee in death or robbery, &c. 
&c. where the appellant is diſabled by 
excommunication, until the plaintiff 
be abſolved. ib, 


102. WHERE BAIL IS GRANTABLE 
BY THE KING'S BENCH, 214 


103. The king's bench will exerciſe its 
diſcretion as to bailing priſoners on 
commitments by the privy council, 
where the crime is ſpecially expreſſed, 

215 

04. Where a perſon is impriſoned up- 
on a u/arped authority, the king's 
bench will diſcharge him without 
bond, ib. 


105. The famcus caſe of Sir Job Cor bet 


tated, in which it was determined 


that the king's bench will not bail 
on a commitment by the privy coun- 
cil, in which warrant no other cauſe 
of impriſonment was contained, but 


that it was at the king's command, 
215. to 218 


106. This deciſion produced the P ETI.“ 
Tion of Rich; ſince which it is 
agreed that wherever any commit- 
ment by the privy council hath 
not expteſſed, with ſome convenient 


certainty, the crime alledged againit 


the party, he ovght to be bailed upon 
his habeas corpus, Page 215. 216 


107. And by 16. Car. 1. c. 1. whoever 
ſhall be impriſoned by the command 
of the king or privy council ſhall 
have his * * corpus, &c. &c. &C. 

218 


108. The court of king's bench will 
not bail a priſoner committed by 
either houſe of parliament during 
the continuance of the ſeſſions, 

219. 1. 73 


109. Even if an exceſs of juriſdiction 
Plainly and exfrejily appear, it ſeems 
queſtionable how tar the Court would 
interpoſe, ib. 


110. The ſeveral caſes of commitments 
by parliament enumerated, 220 


111. On a commitment by either houſe 
for a contempt, the court of king's 
bench has no juriſdiction: Lord Holt 
ſaid the power extended only to com- 
mitments for contempt in the face of 
the houſe, 220 

112. Modern opinions of the 32 
of parliament to commit for con- 

tempts, and the impoſſibility of the 
courts to interpoſe to bail the pri- 
ſoner, 220. (N) 


113. [t is agreed that the king's bench 


may bail a priſoner committed by 
either houſe for a contempt after the 
diſſolution or prorogation of the par- 
liament, 220. . 74 
114. Whether the king's bench will bail 
a lord committed by the houſe of lords 
and pardoned, 220. 1.75 


115. The diſpute in the reign of James 
the firſt reſpecting the power if 
the king's bench to bail perſons 
committed by the court of chancery, 

221 

116. A commitment by the court of 
chancery for diſobedience to a decree 
is good without ſhewing what the 
decice was, 221 

117. The king's bench may, in diſ- 
cretion, bail any perſon deprived if 
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his liberty by an inferior court, 
Page 222.1. 77 


118. Inflances in which the Court will 
exerciſe this diſcretion, 222 


119. Of the proceedings in the king's 
bench upon a habeas corpus, 223 


120. Neither the judges of the king's 
bench, nor of any other ſuperior 
court. of juſtice, are reſtrained from 
admitting any offenders to bail by the 
ſtatute of Weſtminſter; yet they will 
regard the rules preicribed by it, and 
not bail one thereby declared irreple - 
wijable, without ſome pecial circum- 
ſtance, 224. ſ. 18 

121. There ſore, without ſpecial motive 
they will not bail perſons convicted 
of telony, or notoriouſly guilty there- 
of, es 


122. The king's bench will bail a per- 
ſon for an exronepus deſcriptiqn, 
who is taken on gapias utlagatum, 


224. 1. 80 
123.Or where a perſon outlazyed alledges 
an error in the record, ib. 


124. Or where a perſon is convicted 
of felony againſt manifeſt evidence, 
ibs 

125. Or where the proſecutor of an in- 
dictment hath unreaſonably delayed 
the proſecution, &c. 157.1. 80 


126. Or where the priſoner in appeal 
hath pleaded the excommunication 
of the plaintiff, pe ae” 

127. Or where the life of a priſoner is 
endangered by his continuance in pri- 
ſon, = 225 

123. The fact of indiſpoſition upon 
which the Court will bail a priſoner 
muſt be immediate, and not be ſelf- 
created, or the reſult of an habitual 
diſeaſe, 226. (N) x 

12. The king's bench has power to 

ail in all ceſes whatſoever, and will 
exerciſe their diſcretion in all caſes 
not capital; 1v capital caſes where 
innocence may be fairly preſumed ; 
apd in every Calc where the charge 


is not alledged with ſufficient certain. 
ty, Page 226. (N) 2 


120. A variety of inſtances enumerated 
in which the court of king's bench 
have bailed priſoners, ib, 


131. The king's bench will not look in- 
to the depoſitions before the coroner 
in order to bail for murder, ib, 


132. Caſes in which the king's beneh 
wil! not admit priſoners to bail, 16. 


123. IN WHAT CASES BAIL Is GRAN- 
TABLE BY THE OTHER CourTs 
or WEsTMINSTER-HaLL, 

226. ſ. 81 


134. The common fleas and excheguer at 
any time during Term, and the Court 
of chancery during Termor Vas ation, 
may award a habeas. corpus by the 
common law, &c, 226. ſ. 81 


135. By the HABEAS Corevs Ac r 
(vide ſupra, No. 19, &c.) any of the 
ſaid courts in Term time, and any 
judge of either bench, or baron of the 
exchequer in Vacation, may award a 
habeas corpus, and thereupon bail the 
priſoner, | 226 


136. The abovementioned clauſes of 
the habeas corpus act extend not to 
treaſon or felony, plainly and ſpecially 
expreſſed in the warrant, 227. ſ. 32 

137. No inſtance of ſuch crimes having 
ever been bailed by the common pleag 
or excheguer, ib, 


138. In ſome inſtances, perſons commit. 


ted for felony are bailable by the 


court of chancery, ik. 
139. In WHAT FORM BAIL IS TO BE 
TAKEN, 227. 1. 83 


140. The king's bench, in admitting to 
bail for felony, &c. take a ſeveral re. 
cognizance from each of the bail in 
a ſum certain, and alio in body for 
body, 227 

141. Juſtices of peace may in diſcretion 

adopt the ſame form, 227 


142. If the priſoner be bailed beſore the 
return of the capi, in felony or if 
he be bailed by an inferior court for 
an inferior crime, the recognizance 


Mall 
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ſhall only be in a ſum certain, and not 
body for body, Page 227 


143. Perſons bound body for body are 
at this day only liable to fine, 21 
10. 


144. WHAT SHALL FORFEIT A RE- 


COGNIZANCE OF BAIL, 228. ſ. 84 


145. How far ſtanding mute on the tri- 
al amounts to a forfeiture, 228 


146. A man's bail are his gaolers of his 
own chuſing, 228 


147. Non- appearance to a ſecond in - 
tormation, after a no//e preſegui en- 
tered on the ſirſt, and upon which a 
recognizance was taken, is a forfei- 
ture, ö 


148. The recognizance in the above 
caſe ſhall not be forſeited by the 
non- appearance of the party the 
firſt day of every Term after plea ; 


as it may be before he hath plead- 


cd, 76, 


149. By 4. Geo. 3. c. 10. the barons 
of the exchequer, upon affidavit and 
petition, may diſcharge perſons li- 
able to impriſonment upon eſtreated 
recognizances without any gur/t:or, 

228. 1. 85 


150. No diſcharge ſhall be ſo given 
where any other debt is due to the 
crown, than by ſuch recognizance, 

229 


151, Nor in any caſes relating to frauds 
on the revenue, 229 


152. If the party to an eſtreated re- 
cognizance takes his trial the next 
ſeſſion, he may compound the for- 
feiture for a very ſmall matter, 

7 229. (N) 

153. If the money be levied, the Court 
will order the proſecutor's coſts to be 
paid, and the ſurplus to be reſtored, 
| | 320 

154. On an acquittal, the bail, on mo- 
tion, ſhall be diſcharged, though the 
acquittal be not entered, 229 


355+ Neither the defendant nor his 


bail can be called on their recog- 
nizance without notice, except on 
the day they were bound to appear, 

Page 229 


186. On non-appearance, the Court 


will not diſcharge the recognizance, 
even though the attorney general con- 
ſents; but will reipite it till next 
Term, 229 


157. The Court is to judge whether the 
recognizance ought to be eſtreated or 
diſcharged, 229 


158. A convict pardoned on condition 
of tranſportation, may ſurrender in 
diſcharge of his bail by habeas corpus, 
&C, 229 


159. But if the convict be actually on 
board the tranſport the Court will not 
award the habeas corpus, 229 


160. On a recognizance entered into to 
try a miſdemeanour at the enſuing 
ſeſlions, the defendant muſt take out 
his venire on the ſecond day of the 
ſeſſion. But on neglecting fo to do, 
upon motion and affidavit that it 
was not to delay the trial, the Court 
will reſpite the recognizance ; no- 
tice of the motion muſt be given, 

229 


161. On a recognizance being forfeited, 
it is of courſe eſtreated; but the Court, 
on motion, will grant freſh proceſs 
againſt the party for the purpoſes of 
Jultice, 229 


162. Juſtices of gaol delivery may po- 
niſh thoſe who improperly admit offen- 
ders to bail, 40. f. 9. 1. 11, 12 


163. Whether a gaoler, &c. who bails 
a priſoner that is not bailable, is an- 
ſwerable for an eſcape, if he do not 
appear, &c. 254 


164. In what manner offenders who 
are apprehended in a different county 
from that in which the offence was 
committed, ſhall be admitted to bail, 


70. 234 


165. How bail ſhall be taken on a pro- 


ceſs 
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ceſs for contempt cf Court, Page 


BAILIFF. 


See ConsTABLE. Coroner. Ax- 
REST. ATTACHMENT. 


r. In what caſes a bailift is liable to at- 
tachment, 275. 277 


2. By 75 Hen. 6. c. 10. judges of aſ- 
fize ſhall inquire into the conduct of 


bailiffs, and puniſh them for any miſ- 
deed in office, 48 


3. A bailiff cannot diſtrain for an a- 
mercement without a ſpecial warrant, 


131 
4. A bailiff in his own precin& need not 
ſhew his warrant, 181 


In what caſes bailiffs of towns are 
authoriſed to arreſt ſuſpected perſons, 
178 


4+ Fattery is an offence within the juriſ. 
diction of a juſtice of the peace, 
Page 77.1. 63. 


BATTLE. 


1. The defendant in ar appeal of maim 
may wage battle, 303. 1. 28 


2. An appellee by an approver may wage 
battle, 374. 1. 23 


BAWDY-HOUSE. 


A Conſtable is ex officio authoriſed to 
arreſt all frequenters of bawdy-houſes, 


133- 1. 34 
BEHAVIOUR, 


1. How far the ſcandalous behaviour of 
an offender oup ht to influence the dit- 
cretion of the magiſtrate, as to re- 
fuling him to bail, 202. ſ. 44 


6. A ſpecial commiſſion may iſſue 0 2. A perſon appealed of high treaſen, 


inquire into the oppreſſion of bailiffs. 
32.1, 27 


7. How far juſtices of afſize may in- 
quire into the conduct of bailif, 
48, 49 


B AR. 


Sce APPEAL. 


BARONET. 


See APPEAL. 


BARRATRY. 


Barrators may be indicted at the ſhe- 
riſt's torn, 144.1. 58 


BATTERY. 

1. A count of battery abates a writ of 
appeal of mayhem, 
2. An appeal of mayhem will not bar an 
action of battery, 


3. Whether battery may be barred on a 
302. . 26 


300. ſ. 20 


301. ſ. 22 


nonſuit in mayhem, 


though by a diſabled apprower, ſhall 
bound to his good behaviour, 
202 


BELL-METAL. 


See ARRAIGNMENT. 


BISHOP. 


1. An 1ri/ biſhop may be as well de- 


ſcribed by the addition of his biſhop- 
rick as an £nglifh biſhop may by his, 

| 343-1. 109 

2. A ſpecial commiſſion may be grant- 
ed for inquiring into the temporalties 
of a biſhoprick while in the king's 

hands, 32. 1. 25 


BLACK ACT. 


1. The rewards allowed to thoſe who 
- ſhall apprehend and convict offenders 
againſt this act, 167. ſ. 28 


2. Whoever ſhall reſcue any perſon in 
law ful cuſtody for any of the offences 


created 


S 
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created by this- act, or ſhall induce 
another to join in committing them, 
ſhall be guilty of felony without cler- 
'£Y» Page 270. 1. 17 


BLANK WARRANT? 


See Aan ksr. 


1. The court may gran: an attachment 
againſt the ſheriff or bailiff for making 
an arreſt by force of a blauk warrant, 


275. f. 3 


2. A juſtice cannot legally grant a blank 
warrant, 175, 177 


BLOOD CORRUPTED. 


1. A condemnation by the court of the 
Conflable and Marſhal, not being a 
court of common law, corrupts not the 
blood, 21. f. 11 


2. No ſeptence, in appeal, by virtue of 
1. Hen. 4. c. 14. ſhall cauſe the blood 
to be corrupted, 297 f. 11 


BREAKING, 


See AnResT, Hovsz- BREAK ING. 


BREAKING PRISON, 
See Escaps, REscous. 


1. Breaking of priſon was felony by the 
common law, if the impriſonment was 
legal, whether it were for a criminal 
or a civil cauſe, or whether the pri- 
ſoner was actually within the walls, 
or only in the ſtocks or perſonal cuſ- 
tody of another, 242, ch.18 


2, It is immaterial whether it be the 


king's priſoner or one belonging to the 
lord of a franchiſe ; for every perſon 
who is in Jawful cuſtody is the king's 
priſoner, and whoever breaks there- 
trom is by the ſtatute Je frangentibus 
N (iafra, No. 4.) guilty of 
ß 7m 


s 


3. The confeſſion of having broke pri- 
ſon before the coroner is not tra- 
verſable at the common law, 

Page 242. ch. 18 


4. By 1. Edw. 2. ſt. 2. none that break- 
eth priſon ſhall have judgment of 
life or -member for breaking of pri- 
ſon only, except the offence for which 
he was taken required ſuch judgment, 


243-1. 3 


Any place whatſoever wherein a per- 
: ſon, under a lawful arreſt for a Fed 
ſed crime, is reſtrained of liberty, 

s a priſon within the act, 243. ſ. 4 


6. The impriſonment of a perſon, who 
is taken on a capias awarded on an 
indictment, is lawful, though even- 
tually the Ren appear to be inno- 
cent, or the proſecution groundleſs, 


244.1.5 


7. A commitment by lawful mittimus on 
ſuſpicion of a felony actually done, al- 
though the party be not indicted, is a 
lawful impriſonment within the act, 

244.1. 6 


8. But if no felony were done, nor the 
uy indited, his breaking from pri- 
on is no offence, 244. f. 7 


9. If a felony were done, yet no juſt 
cauſe of ſuſpicion, and the mittimus be 
not in legal form, the breaking pri- 
ſon is no felony, Ib. ſ. 8 


10. But if the cauſes of ſuſpicion be 
ſtrong enough to juſtify the arreſl, the 
breaking will be felony although the 
mittimus be informal, 245 


11. A juſtice's m:itimus is a good juſti- 

| fication of impriſonment, and, under 
any circumſtances, makes it danger- 
ous to break therefrom, 245 


12. There muſt be an actual breaking 

of the priſon to come within the act, 
245. ſ. 9 

13. Every indictment for this offence as 
a felony muſt have the words felonicꝰ 
fregit priſonam, 245 
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14. If a priſoner eſcape without n 
Violence, he is only guilty of a miide- 
meanour, Page 245 


7c. The breaking muſt be by the pri- 

5 g muſt be by the p 
ſoner, or by his privity or procure- 
ment, 245. {. 10 


16. An eſcape through a breach which 
others have made is not within the 
act, ib. 
17. A priſoner who breaks a priſon on 
fire in order to ſave his life, or from 
any other act of neceſſity, and there- 
by eſcapes, is not within the act, 
246. ſ. 11 
18. No breach of priſon will amount to 
ſelony unleſs the priſoner eſcape, ib. 
| 246. 1. 12 


19. Nor is it felony, it 7s /aid,in a ſtranger 
who breaks a priton, unleſs felons 
thereby eſcape, 246 

20. A priſoner, whoſe offence is made 
capital by any ſtatute ſince the ſta- 

_ tute de frangentibus priſonam, is equal- 
ly within the act, if he break his 
confinement, as if it had been fo by 
the common law, or made ſo before 
the act, ib. ſ. 13 


21. The offence for which the party was 
impriſoned mult be capital at the time 
the offence is committed, 246 


22, If the uitlimus charge the priſoner 
with an offence under the degree of 
capital, and in truth it be not capital, 
he cannot be guilty of felony by 
breaking the priſon, 247. ſ. 15 


23. And if in truth the offence be not 
capital, although the mittimus charge 
it to be ſo, it would be difficult to 
maintain that a breaking would be 
felony, 247 


24. A perſon committed for felony 
where in fact no felony hath been 
done, cannot be guilty of felony by 
breaking from his reſtraint, 247 


25. It is the crime itſelf, and not the 
nature of the charge, that conſtitutes 
the offence, | 247 


26, The queſtion examined, whether, in' 


priſon breach, the felony ſhall be con. 
ſtrued from the charge in the mirtr- 
mus, or from the real nature of the 
offence, Page 247 


27. It is immaterial, whether the party 
who breaks his priſon were under an 
accuſation only, or actually attainted 
of the crime for which he is confined, 

248 


28. A perſon committed for high trea- 
ſon, becomes guilty of felony only, 
by breaking and eſcaping fngly ; but 
if by his breaking he knowingly 
effectuates the eſcape of other traitors, 
he is thereby guilty of high treaſen, 

: | 248. f. 17 


29. As ſuch aſſiſtance given to ſclons 
will make an acceſſary, ſo if given 
to traitors it will make high treaſon, 

248 

30. A perſon breaking priſon may be 
arraigned for the offence before he ts 
convicted of the crime for which he 
was impriſoned, 2.8 


31. The offender cannot be arraigned 
on the ſheriff's return of a priſon 
breach; he muſt be indicted, 

249. . 19 

32. It muſt appear by the iadictment 
that the offender was lawfully in pri- 
ſon, and for a capital offence, 

| 249. 1. 20 


33. It is not ſufficient to ſay quod felo- 
nice fregit priſonam, 249. 1. 20 
34. Breakers of priſons whoſe offence 
is under the depree of capital, ſhall 
be ſeverely paniſhed by fine and im- 
priſonment, 250. 1. 21 
35. By 16. Geo, 2. c. 31. to aſſiſt 
the eſcape of a priſoner for treaſon 
or felony, or to convey inſtruments 
to him for the purpoſe, is tranſpor- 
tation. But if the priſoner be con- 
fined for petty larceny, &c. it is a 
miſdemeanour only (Vid. Es cAPU 
for the particulars) 268, 269 


BURGESS. 


& Baurge/;" is too general, and therefore 
not 
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not a good addition of the ſtate and 
degree, Page 344. 1. 112 


BURGLARY. 


1, A writ of appeal for burglary may 
be abated by the court ex Melo, for 
the word burgalitur, inſtead of bur- 
glariter, or burgulariter, 339. ſ. 97 


2. By 5. Ann. c. 31. whoever ſhall pro- 
ſecute a burglar to conviction, ſhall 
have 4ol. reward, and a certificate 
exempting from pariſh offices, &c. 

| 167. 1. 27. 


BURGH. 

A vi/ne may come from a burgh, 336 
BUTLER. 

A butler who has the bare charge of 


goods without the poſſeſſion, cannot 
maintain an appeal, 312. f. 44 


3 


CALENDAR or PRISONERS. 


Zy 3. Hen. 7. c. 3. the ſheriff ſhall cer- 
tify a liſt of his priſoners to the juſtices 
of gaol-delivery, for the purpoſe of 


being calendared 239 
CAPITAGE, 
What it is, 163.7, 2 
CAPIAS. pcs 


? 
See Process. 

1. Doors may be broke open to exe- 
cute 2 capia;, grounded on an in- 
dictment; or a capias from the king's 
bench, or chancery, to compel ſure+ 


ty for the peace, &c. or à capias ut- 
. lagatum or pro fine in any action, 

Page 183. ſ. 3, 4 

2. A capias upon an indictment will 
bring the party impriſoned by virtue 
of it within the ſtatute de frangentibus 
priſonam, if he break from cuſtody, 
although no crime were in truth com- 
mitted, 244. f. 5 


CARRIER. 
A carrier to whom goods are delivered 


may have an appeal againſt thoſe who 
ſhall take them feloniouſly away, 


312. ſ. 44 
CASTLE. 
A wijne may come from a caſtle, 336 
CATTLE. 
See CLEROT, No, $2. 


CEPIT. 


An appeal of larceny is inſufficient with - 
out the word ** cepity” 327.1, 77 


CERTIFICATE. 
* Ne ungues accouple, Nc. ſhall be tried 
by the biſhop's certificate, 308. ſ. 36. 
322. 1. 62 
CERTIORARI. 


1. A writ or bill of appeal may be re- 
moved from the ſheriff into the king's 
bench by a certiorari taken oat by a 
{tranger, 348. 1. 126 

CHAMPIONS. 

See BATTLE. 

CHANCERY. 
See Bait. 


CHARGE. 
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CHARGE, 


He who has the Bare charge of goods 
without the poſſeſſion, cannot main- 
tain an appeal of larceny for them, 

ch. 23. 1. 44. 


CHEAT, 
Any one may arreſt a notorious cheat 


actually caught playing with falſe 
dice, 164. ſ. 20 


CHIEF PLEDGES. 


Conſtables of tythings, now called petit 
conſtables, were anciently called chief 


pledges, 133.1. 33 


 CHURCH-WARDENS. 
See APPEAL. 
CINQUE PORT. 


See CIRTIORARI. 


CITIZEN. 


Citizen is too generel, and therefore 
not a good addition of the ſtate and 


degree, 344. ſ. 112 
CITY. 


1. A * may well come de wicineto 
" civitatis, which does not exclude the 
city. 335 
2. A city and the county thereof ſhall 
be taken prima facieto be of the ſame 
extent, 346, 347 
3. Who may be jurors for trials in ci- 
ties, e'. 43. . 12. 19. 24 


CIVIL LAW. 


1. The civil law, where it is admitted, 
is part of the common law, 21. f. 11 


2. The court of the Conſtable and Mar. 
ſhal ſhall be guided by the civil law, 
in cafes not within its own practice, 

Page 21.1. 11 


3- What appeals are to be tried by 
the civil law, ch. 23. ſ. 12. 29. ch. 


45. ſ. 2, 


4. A condemnation by the civil law 
corrupts not the blood, 21. 298 


CLIPPING. 
See Coin, 


COIN. 


1. By 6, and 7.Will, 3. c. 17. whoever 
ſhall convict a counterfeiter or clip- 
per of the coin, ſhall have 40l. &e. 

196. ſ. 25 


2. By 15. Geo. 2. c. 28. whoever ſhall 
convict counterfeiters of the gold, 
ſilver or copper coin of the realm, 
thall have 4ol. for the two firſt, and 
10l. for the two laſt offences, 166 


COLLATERAL. 


See Iss uE. 


COLLEGE of PHYSICIANS, 


Sce PR TYSICIANS. 
COMMAND. 


See Acckssax Y No. 62. t No. 64. 
Bair No. 105. 


COMMONS. 
Commons of counties in the reign of 


Edward the third were equivalent to 
freeholders, 153. . 10 


COMPUTATION. 


See YBAR AND Dar. 
COM- 
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COMMISSION. 


1. The court of the Conſtable and Mar- 
ſhal may be holden by commiſſioners, 
Page 22. ſ. 14. 


2. Commiſſions for judicial purpoſes 
may be granted notwithſtanding the 
Petition of Right ; provided they are 
founded in neceſſity, and the further- 
ance of juſtice, ib. 


3. The king cannot grant judicial com- 
miſſions, not warranted by ancient 
precedents ¶ Jide Coux rs), 2, 3 


4. Commiſſions to ſeize the property 
or perſon upon ſuſpicion, without pro- 
ceſs or indictment, are illegal and 
void, | 2. ſ. 7. 


. All commiſſions muſt be agreeable to 
knowa Rated forms, 24 


6. Whether commiſſions of oyer, &c. do 
not come under the general notion of 
doris, 2 


7. The form of a commiſſion of the 
peace, 57, 58 


2. Whether judges commiſſions be de- 
termined by the demiſe of the king, 


1. to 5 

9. What commiſſions of the peace are 

not ſo determined, ch. 8 
COMMITMENT, 


1. Perſons apprehended for offences not 
bailable, or who refuſe bail for ſuch 
offences as are bailable, mult be com- 
mitted, 230. 1.1 


2. A perſon in the cuſtody of a meſn- 
ger, who has not his bail ready upon 
a hab:as corpus to the king's beuch, 
muſt be recommitted to the marſhal], 

| 230. (N) 1 

3- A juſtice of the peace may lawfully 


commit a perſon who refuſes to per- 
form a duty which the juſtice is au- 
thoriſed to require, Page 230. ſ. 2 


4. All perſons, as well private as official, 
having a right to apprehend for trea- 
ſon or felony, are juſtified in carrying 
their priſoner to the common gaol z 
except that officers may do this by the 
command of another, and a prewate 
perſon cannot, 231. f. 3 

5. And it is moſt adviſable for private 
perſons, who may apprehend another 
for treaſon or felony, to carry him 
before a magiſtrate, that he may, 6y 

Such magiſtrate, be committed or bail- 
ed, 231 

6. The privy council, or a ſecretary of 

ſtate, may commit for high treaſon, 
| 231 

7: The queſtion examined, whether a 
ſecretary of ſtate, not having a power 
to examine upon oath, can have a 
power to commit, 231. (N) 

8. The common law of England knows 
of no ſuch committing magiſtrate as 
a ſecretary of ſtate, 231. (N) 2 


9. The ſeveral caſes in which commit - 
ments have been made by ſecretaries 
of ſtate, 232. (N) 4 

10. Commitments muſt be to ſome 
priſon in Exgland, and regularly it 
ought to be to a common priſon, 

| 230, 231 

11. By 31. Car. 2: c. 12. whoever ſhall 
ſend a ſubject of Englaud priſoner into 
Scotland, Ireland, Jerſey, Guernſey, 
Tangiers, or any of the king's domi- 
nions abroad, ſha!l be liable to treble 
colts, 50ol. damages, and incur a 
fpremunire, 232.1. 5 

12. By 14. Edw. 3. c. 10. the ſheriffs 
ſha!l have the cuſtody of gaols, and 
employ reſponſible under-keepers, 

233.1. 6 

13. By 5. Hen. 4. c. 10. none ſhall 
be impriſoned by any juſtice of the 
peace, but only in the common gaol, 

„ 233 

14. The king's grant of the cuſtody of 

| . priſoners 
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prifoners committed by juſtices of 
peace is void, Page 233. f. 7 


35, None can claim a priſoner as a fran- 
chiſe uuleſs he have alſo a gaol- deli- 
very, | 233 

16. By. 6. Geo. 1. c. 19. juſtices may 
com mit vagrants and oer criminals 
either to the common gaol or to the 
houſe of correction, 233, 234 

17. An offender apprehended in one 
county for a crime committed in 
another, may be brought before a 
Juſtice of the county where the of- 
fence was committed, 234. ſ. 8 


18. But it ſeems the ſtronger opinion, 
that ſuch an offender ought to be 
carried before a juſtice of the county 
in which he is taken, &c. 234 


19. An offender may be committed to 
the next gaol where he is taken, whe- 
ther in the ſame county or not, 16. 


20. By 23. Geo. 2. c. 26. & 24. Geo. 2. 
c. 55. an offender may be apprehend- 
ed in one county for an offence done 

in another by virtue of the warrant 
being indorſed. 234. + 


21. If it be a bailable offence, he may 
be bailed by a jultice of the county 
in which he is apprehended. If it is 
not bailable, or he cannot find bail, 
he ſhall be carried back into the 
county from whenee the warrant iſſu- 
ed, and there be either committed or 


baiied, ib, 
22. If a gaoler refuſe to take the charge 
of a felon from a conitable, the town 
ſhall keep him till the gaol-delivery, 

| 234. f. 9 

22. No one, without fpecial reaſons, 
can jultity the detention of a priſoner 
out of the common gaol. 234 


24. Practice ſeems to have authoriſed 
a commitment to a meſſenger for 
the purpoſe of conveying him to 
gaol, 8 ib. 

25. By 31. Car. 2. c. 2. no perſon in 


cuſtody upon a criminal charge ſhall 


be removed from ſuch cuſtody untefs 
by habeas corpus, or other legal writ, 
except where the conſtable is carry- 
ing him to the common gaol, &c. 
&c. Page 184 


26. By 2. and 3. Phil. and Mary, c. 10. 
every juſtice of peace upon a charge 
of manſlaughter or felouy, ſhall, pre- 
vious to commitment, take the exa- 
mination of ſuch priſoner, and the in- 
formation of thoſe that bury him, 
reſpecting the fact and circumſtances, 
and within two days after, ſhall put as 
much thereof as may be material to 
prove the felony into writing, and. 
certify the fame to the next gaol- 
delivery, | 235. f. 11 

27+ The juſtices ſhall alſo bind the wit- 
neſſes to appear and give evidence, 
&c. 235 

28. A juſtice cannot detain a priſoner 

an unneceſſary length of time undet 
pretence of further examination: It 
is ſaid, three days is a reaſonable 
time, 235 

29. A CoumtTMENT muſt be in wri- 
ting, under hand and ſeal, expreſſing 
the magiſtrate's office and authority, 
the time and place at which it is 
made, and be directed to the gaoler, 

236. . 13 

30. It may be made in the king's name, 
or the name of the perſon who makes 
it, or it may be merely ze/ed by hini, 

236.1, 14 


1. The uſual clauſe in a commitment 
deſiring the gaoler to keep his pri- 
ſoner in ſafe cultody, is merely ad- 
monitory, 230. f. 15 


32. A commitment muſt ſet forth the 
crime alledged againſt the party 
with convenient certainty, or he may 
be diſcharged upon habeas corpus, 

236. f. 16 


33. So alſo he may be hailed if the 
offence be looſely expreſſed, 16. 


34. Commitments for high treaſon, or 
felony in general, are good, ib. 
55. It 
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$5. It is ſafe, but not neceſſary, to ſet 
forth that the party is charged upon 
oath ; for where the magiſtrate hath 
juriſdiction, the legality of his war- 
rant does not depend upon the truth 
or falſnood of the information on 
which it is granted, Page 237 


26, Every mittimus muſt have a lawful 


concluſion, 237. 1. 18 
37. What ſhall be ſaid to be a lawfal 
concluſion, 237 


38. By 3. Jac. 1. c. to. perions com- 


mitted to gaol by juttices of the peace 


ſhail bear their own charges, wlich 
ſhall be levied by diſtreſs upon their 
goods, &c. 237, 238 
39. By 27. Geo. 2. c. 3. if the offender 
ſhall not have wherewith to defray the 
charges of his commitment, the juſtice 


ſhall order the treaſurer of the county 


to defray the ſame, 238. 1. 20 


40. In Middleſex the expences of convey- 
ing a priſoner to gaol ſhall be paid 
by the overfeers of the poor of the 
pariſh where the perſon was appre- 
hended, ibid, 

41. By 3. Hen. 7. c. 3. every ſheriff or 
gaoler ſhall certify the names, &c. &&. 
of their ſeveral priſoners to the next 
gaol- delivery to be calendared, 

239. 1. 21 

42. A prifoner law fully committed can- 
not be diſcharged but by the king; or 
by the grand jury indorſing zgnora- 
mus; or by acquittal by the trial jury; 
or on proclaniaticn by the gaol-deli- 
very, 239 

43. But a perſon committed upon a ſuſ- 
picion which afterwards appears to be 
groundlets, may be lawfully diſ- 
caarged, ibid. 


CONCEALMENT: 


See CouR T Leer. 


CONFESSION. 


How far thoſe are excluded from bail 
who ſhall appear guilty by confeſ- 


Vor, It; 


CONSENT. 
1. By 6. Rich. 2. c. 6. if women after 


raviihment conſent to the raviſhers; 
they ſhall forfeit their eſtates, &c. to 
the next of blood, Page 321, 322 
2. The conſent of a woman under twelve 
years of age is contidered as the con- 
ſent of one under the years of diſere- 
tion ; and therefore ſuch a female 
conſenting ſhall not loſe her lands, 
&Cc. 325. 1. 6g 


3. It is not conclufive evidence of con- 
ſent, that the woman lived with the 
raviſher, and bore children to him, if 
during the whole time ſhe was under 
his coercion; ibid. 


CONSERVATORS. 


t. Conſervators of the peace were by the 
common law either ex officio, or by 
commiſſion, 51 

2. The king is the principal conſerva- 
tor, from whom all authority of this 
kind 1s derived, 51. f. 1 


3. Neither dukes, earls, nor barons, are 
conſervators, | 51 


4. The lord chancellor, keeper of the 
ſeal, che lord high ſteward, the lord 
high conſtable, the judges of king's 


bench, and maſter of the rolls, are 


conſervators, 51. f. 2 


5. But neither privy counſellors nor ſe- 
cretaries of ſtate are conſervators, 

| 51. ſ. 2 

6. The juſtices of every court of record 

are conſervators within their reſpec- 

tive preeincts, 51 

7. Every ſheriff and coroner 1s a princt- 

pal conſervator within the county, 52 

8 So alſo is every high and petit con- 

table within their refpective limits, 

ibid. 

9. There were alſo, by the common 

law, conſervators of the peace by 

tenure, | 52. ſ. 7 

10. Conſervators of the peace by elec. 
tign were choſen by the king's writ, 

53-1. 9 


E e 11. Extra- 
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11. Extraordinary conſeryators of the 
peace were alſo appointed in times of 
danger, Page 53. ſ. 12 


12. The power of conſervators, 


CONSTRUCTION. 


See STATUTE, 


CONSTABLES. 


Sce ARRESTs, Bait. ComvuiT- 
MENT. 


1. Conſtables are officers originally in- 
ſtituted by the common law, and were 
not firſt appointed by the ſtatute of 
Wincheſter, n 

2. The object of their office is the 
preſervation of the peace, and there- 
fore they are authoriſed to arreſt fe- 
lons, and all ſuſpicious perſons, and 
to ſuppreſs affrays, 133. f. 34 

3. Their duty is to preſent all offences 
inquirable in the torn or leet, 133 

4. The conſtable is the proper officer of 
the juſtice of the peace; and bound 
to execute his warrants, ibid. 

5. The office of conſtable is wholly mi- 
niſterial, and no way jud:cial, 


| 134. ſ. 36 
6. Upon ſpecial cauſe a conſtable may 
appoint a deputy, 134 


7. By 1. Will. & Mary, c: 18. Prote- 
tant diſſenters elected to the office of 
conſtable, Who ſcruple to take the 
oaths, may appoint a deputy, ibid. 

8. Both high and petit conſtables are to 
be choſen and appointed and ſworn 


in by the ſheriff in his torn, 135. ſ. 37 


9. A cuſtom of chuſing conſtable by 
either the torn or the decennary is 


good. 135. .. 37. 
10. The court leet has this power of 
common right, | 135 
11. Ouære, if a cuſtom to ſerve the office 
by turns is good, 136 


12. The ſherif of the torn, and ſteward 


of the leet, having power to appoint 
conſtables, have alſo power to re- 
move them, Page 136. 1. 38 


13. A ſworn attorney, or rather officer 
of the courtz at Weſtminſter, may 
have a writ of privilege to excuſe 
him from ſerving the office of con- 
ſtable, 136. 1. 39 


14. And no cuſtom whatever can be 
pleaded againſt this privilege, 136 
15. Practiſing barriſters, and ſervants of 
members of parliament, have the ſame 
privilege, ibid, 
16. An alderman of London is not com- 
pellable to be a conſtable, 136. ſ. 40 


17. A captain of the king's guards has 
no privilege of exemption from ſerv. 
ing the office of conſtable againſt a 
ſpecial cuſtom, 136.1. 41 


18. By 2. Geo. 3. c. 20. no ſerjeant or 
private man ſerving in the militia, 
ſhall, during ſuch ſervice, be appoint- 


ed either a peace or a-parith officer, 


unleſs he conſents thereto, 136 
19. A practiſing phyſician ſhall ſerve 
the office of conſtable, ibid, 


20. But perhaps both the captain (wide 
No. 17.) and phyſician may be re- 
heved by the king's bench, if choſen, 
where there are ſufficient beſides, and 
no ſpecial cuſtom againſt it, ibid. 


21. Even a cuſtom cannot exempt fit 
perſons from ſerving the office, 15d. 


22. A tenant in entient demeſne is liable 
to ſerve the office, 137 (N) 


23. By 5. Hen. 8. c. 6. the wardens 
and fellows of the company of the 
barber-ſurgeons were exempted from 
the office of conſtable, 137. 1.42 


24. By the equity of this ac, and by 
cuſtom, all ſurgeons are allowed the 
like privilege, 137.1. 43 


25. By 18. Geo. 2. c. 15. which divid- 
ed the ſungcons from the barbers com- 
pany—all freemen of the corporation 
of ſurgeons ſhall be exempted while 
they practiſe, 137 


26. By 32. Hen. 8. c. 40. the preſident 
and fellows of the college of phyſi- 
_ Clans 
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ehans ſhall not be choſen conſtables 


in London, &c. Page 138. 1. 44. 
2 . 'This a& does not extend to any 
other phyſicians, 138 
28. By 6. Will. 3. c. 4. regular bred 
apothecaries are exempted during 
their practice, 138. f. 45 
29. By 1. Will. & Mary, c. 18. Prote- 
ſtant diſſenting teachers are exempt- 
ed, f 38 


30. By 10. & 11. Will. 3. c. 23. thoſe 


who convict burglars or /hoplifters ſhall 


have a certificate to diſcharge them 
from ſerving the office, . ibid. 


31. By 31. Geo. 2. c. 17. perſons at or 
above 53 years of age are in Ig. 
minſter exempted from the office, 76:4. 

42. A naturalized foreigner excluded 
from offices of truſt, is thereby ren- 
dered ineligible to the ottice of con- 
ſtable, | ibid, 


33. A c llege barber 7 Oxford ſeems 


exempted from this office, 1b 


34. A younger brother of the Trinity- 
houte is not, as ſuch, exempted from 
the office of conſtable by the charters 
of that fraternity, ib:d, 


35. In what manner a perſon choſen may 
be puniſhed for refuſing to ſ-rve the 
office 3 and how the indictment muſt 


ate the offence, 139. f. 46 


35. The king's bench may award a an- 
damus to an inferior court to {wear 
in, reſtore, or diicharge a perſon to, 
of, or from the office of conſtable, 

1: ©. 1. 47 


37. Acouſtable is the principal peace- 


officer; and it is neceſſary that every 
vill ſhould be furniſhed with one, 

140. 1. 59 

38. Juſtices may not only ſwear con- 

ſtables choſen at the torn or leet, but 

may alſo nominate and ſwear con- 


ſtables on neglect of the ſheriffs or 


lords, 140 
39 Juſtices alſo may diſplace conſtables 
ſo nominated and ſworn, ibid. 


40. Quære whether the ſeſſions may not 
{wear in a conſtable unduly rejected 
by the Reward of alcet, ibid. 


41. A ſingle juſtice may ſwear in a con- 
ſtable choſen by the leet, 

Page 141 (N) 4 

42+ In all caſes of neceſſity juſtices may 

chuſe any number of conſtables, ibid. 


43. Juſtices had power to nominate and 
{wear conſtables on deault of the torn 
or leet, 15 1. 1.50 

44. By 13. & 14. Car. 2. c. 12. if any 
conſtable, &c. ſhall die or go out of 
the pariſh, any two juſtices may make 
and ſwear a new one, until the lord 
ſhall hold a court, or until the next 
ſeſſions, who ſhall approve of him, or 
appoint another, &c. 151 

45. The juſtices in ſeſſions may dif. 
charge a conſtable after the expira- 
tion of a year, and put another in his 


place, until the lord ſhall hold a court 
as aforeſaid, 151. ſ. 50. 


46. But the ſeſſions, by this ſtatute, can- 
not diſcharge conſtables choſen and 
Fevorn in at the leet, 151. (N) 5 
47. An appointment by the ſeſſions“ for 
a year, or until others are choſen“ is 
not = : the ſtatute muſt be ſtrictly 
purſued, 151 


48. The ſeſſions, upon this ſtatute, have 


no power to appoint a conſtable, but 
upon the default of the leet; 7. 


49. The king's bench will grant a quo 
warrants againſt a conſtable elected 
at a veſtry, and ſworn in by the ſeſ- 
ſions, ibid, 

50. A conſtable, &c. may apprehend a 
perſon expoſing a child in the ſtreets, 
&c. 164. f. 19 

51. Where, in making an arreſt, they 
need not ſhew their warrant, 181 

52. In what caſes they may execute a 
warrant out of their own precinas, 

. 182. ſ. 30 

53. Whether they have power to com- 
mit or bail thoſe whom they have ar- 
reſted, 188. 194. 231 


CONSTABLE and MARSHAL. 
1. The office of high conſtable of Eng- 
land was anticutly hereditary, 
15. e. 4 
E e 2 2. But 


PPP r. 2 
4 ” 4 3 — u PEE 


———ů— ů WOT · one! 


*. 


— 6 


[ 
« 
L 
8 
4 
5 
1 
1 


1 
"a 
mY 
1 
$ 
45 
4 


— A * — — - - 
. — — — 0 : r 
— ty vn a r . 
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2. But fince the reign of Hen. 8. he has 
only been appointed pro hac vice, 

Page 15. c. 4 

3. The hiſtory and antient juriſdiction 


of the conſcable, ibid. | 


4+ The hiſtory of the antient marſhals, 
| ibid. 

5. By 8. Rich. 2. c. 5.no pleas concern- 
ing the common law ſhall be heard or 


determined by the conſtable and mar- 
thal, 16. ſ. 4. 


6. By 13. Rich. 2. c. 2. the conſtables 
mall have cognizance of contracts 
touching deeds of arms and war out 
of the realm, and of things touching 
war within the realm, not cognizable 
by the common law, 19.1.5 


7. If the conſtable exceed this juriſdic- 
tion, the parky grieved ſhall have a 
privy ſeal directed to the conſtable to 
ſurceaſe his plea until it be diſcuſſed 
in the council, 17 


8. By 1. Hen. 4. c. 14. appeals of things 
done out of the realm ſhall be tried by 
the conſtable, 17. ſ. 6. 


9. How far the court of the conſtable 
and marſhal! hath cognizance of points 
of honour in general, 18.1.7 


20. Whether this court can puniſh pri- 


vate perſons for marſhalling funerals, 
19. ſ. 8 


11. Whether this court can be holden by 


the lord marſhal alone wirhout the 
_ conſtable, 19 


12. Whether this court can take cog- 


nizance of treaſon, ibid. 


13. In what manner, and by what law 
the court of the conſtable and marſhal 


proceeds, 20 
-74. It is queſtioned, whether an infor- 


mation may not be brought in this 
court by the attorney-general, 
22. ſ. 12 


15. This court, if it exceed its juriſ- 
diction, may be prohibited by the 
courts of common law, 22. ſ. 13 


16 This court, upon urgent neceſſity, 
may be holden by commiſſioners, 
without the earl marſhal, 22 


17. The lord high conſtable of England 
is by virtue of his office a conſervator 


of the peace, Page 51. ſ. 2 


CONT EMP TS. 


1. Every court of record may impoſe 
reaſonable fines on all fuch as ſhall be 
guilty of contemprs in the face of the 
court, 6.1. 15 


2. It is ſaid that every ſuch court except 
the court leet, may alſo impriſon the 
offender, ibid. 


3. It is a contempt to uſe opprobrious 
language to a judge; or for an officer 
to refuſe to do his duty, ibid. 


4. The ſneriff, in his torn, may ſine ſor 
contempt, 126, 127 


5. And this fine needs no other affeere- 
ment than the judge's order, 
129. ſ. 19 


6. A commitment by the chief juſtice, 
without ſnewing any cauſe whatſo- 
ever, ſhall be intended to be for a 
, contempt, 200, 201 


7. Perſons committed for conte mpts are 
not bailable, 199. 212. 227 


8. An attachment is grantable againſt 
perſons guilty of contempt, 272. ſ. 1 


9. A contempt in the face of the court, 
or by confeſſion on oath, may be im- 
mediately recorded, and the offender 
committed and puriſhed, 273 

10. On a contempt, complained of by affi- 
dawit, the court will either order the 
offender to anſwer it, or make a rule 
to ſhew caule why an attachment 
ſhould not iſſue againſt him, ibid. 

11. If the contempt be of an exorbitant 
nature, affecting the court itſelf, they 
will grant an attachment in the firſt 
inſtance, ibid. 

12. In what manner the! offender may 
purge the offence in anſwering inter- 
rogatorits, 274 

13. Where a ſheriff ſhall'be in contempt 
for not executing a writ, &c. 

| 23774. 276 

4. In what inſtances the miſconduct of 

| attornies 


w 2 
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attornies ſhall be conſidered as con- 
temptuous to the court, 

Page 279. 278 

15. How far jurors may be puniſhed for 

contempts, 280, 285 


16. How far the conduct of inferior 
judges ſhall be thought contemptuous 
of the ſuperior courts, 285 


17. In what caſes barriſters may be pu- 
niſhed for contempt, 286 


18, Gaolers may be guilty of contempr, 


&c. 287 
19. Peers of -the realm are puniſhable 
for contempts, &c. 289 


20. The moſt remarkable inſtances of 
contempts, | 290. 292 


21. Where perſons are puniſhable for 
contemptuous words or writings con- 


cerning courts, 292 
22. Of contempts to the rules and awards 
of the court, ibid. 


CONVICTION. 


Conviction eſtabliſhes the guilt of the 
offender, and, by deſtroying the pro- 
bability of his innocence, renders him 
incapable of being bailed, except by 
the — diſcretion of the king's 
bench, 201. 225 


CONVICT'S. 


See CLERGY, TRANSPORTATION. 


CORONERS. 
1. Coroners were formerly the principal 
conſervators of the peace, 101 
2. They are of equal antiquity with the 
ſneriffs, ibid. 


3. Coroners are either virtue officii, or 
by charter, or by election, 101 


4. By the ſtat. Weſt. they ſhall be choſen 


through all ſhires, of the moſt ſuffi- 
cient &4nights, who ſhall beſt attach he 
pleas of the crown, 101 


5. It is no good cauſe to remove a co- 
roner, that he is not a knight, 102 


6. By 14. Edw. 3. no coroner ſhall be 


choſen, unleſs he have ſufficient in the 
county to anſwer, Page 102.1. 4 


7- Coroners are elected by the free- 
holders by virtue of the king's writ 
iſſuing out of, and afterwards return - 
ed into the chancery, 102.1, 5 


8. Therefore their authority does not 
determine by the demiſe of the king: 
ibid. ſ. 5 

9. The form of the writ for the election 
of a coroner, 103. ſ. 6. 


10. The coroner elected by virtue of 
this writ, ſhall be ſworn by the ſheriff 
lawfully to execute his office, 

ibid. ſ. 7 

11. If he is inſufficient to pay his fines, 
&c. the county, as his ſyperior, ſhall 
anſwer for him, ibid. ſ. 8 


12. By 28. Edw, 3. c. 6. all coroners of 
counties ſhall be choſen by the free- 
holders at full county court, 

ibid. ſ. 9 and 10 


13. The king may claim the franchiſe 
of appointing coroners by preſcrip- 
tions. And other lords may claim 
it by grants from the crown. Na 
ſubje& can claim it by preſcription, 

ibid. ſ. 11 

14. Coroners may be diſcharged by the 
writ de coronatore exonerando for want 
of leiſure to execute their office; or by 
being choſen werderor ; or for not hav- 
ing ſutficient property; or for bodily 
infirmity, or old age ; and perhaps for 
following à trade, 104. ſ. 12 


15. This writ recites the cauſe of his 
diſcharge, and then commands the ſhe- 
riff to chuſe another, ibid. 


16. The iſſuing of this writ is in the 
diſcretion of the court of chancery ; 
and the defendant maſt have notice 
of the application made for it, 

ibid. (N) i 

17. The power of the old coroner is if/a 
fatto — po by the election of 
a new one by the freeholders, ibid. 


18. The old coroner may controvert 
the truth of the ſuggeſtion upon which 
a writ de coronatore exoncrando is ob- 
tained by a commiſſion - from the 
Ee 3 chancery, 
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chancery, and on diſproving it he 

ſhall not be removed, or, if removed, 

reſtored, Page 104 

19. A coroner may inquire of a felony 

committed on the arms of the ſea, and 

on the ſea between high and low 
water mark when the tide is out, 

| 105. ſ. 14 

20. The coroner has juriſdiction on 

board a veſſel lying in a harbour, to, 

take an inquiſition of elo de ſe, 

| ES ibid. (N) 2 

21. How far a coroner of the county 

may intermeddle with offences done 

within the verge of the court, and 

vice verſa, 1 

22. The ſtatute de officio coronatoris re» 

c ted, which deſcribes, very circum- 

flantially, the manner in which the co- 

roner ſhall take an inquiſition of death, 

2 108 


2 3. This ſtatute is only in affirmance of 


the common law, and therefore the 

coroner ſhall fill take inquiſition of 

| ſuch as die, &c. in gaol, although 
this is not directed by the act, 

109. ſ. 21 


24. It is ſufficient if the inquiſition ſtate 
that it was taken by the oaths of law- 
ful perſons of the county, although the 
act directs it to be by the oaths of 
perſons of the next adjacent towns, 

110. ſ. 22 


25. It muſt appear at «what place, and 
by what jucors, by name, the inquiſi- 
tion was taken, and that they were 
ſworn, and perhaps, that they were of 
the next towns, &c. ibid, 


25. The coroner has no manner of 
power to take an inqueſt of death 
without a wicww of the body, ibid, ſ. 23 


27. If a dead body be buried, or ſuf- 


| fered to putrify, before the coroner 
- hath taken his view, the offender ſhall 
be amerced, » * 111 


23. And it is indid able as a miſdemea- 


nor alto, ibid. (N) 4 
29. The coroner, within convenient 
lime, may order a buried body to be 

taken from the grave in order to take 


his view, where it has been either 
omitted or inſufficieut, or where the 
firſt inquiſition is quaſhed, Page 115 


30. But this muſt be by order of the 
king's bench, who will exerciſe their 
diſcretion upon the time which has 
elapſed ſubſequent to the interment, 

ibid. (N) 5 

31. If a view cannot be had by the co-. 
roner, an enquiry ſhall be made by 
juſtices, &c. on the teitimony of wit- 
neſſes, ibid. 


32. None can take an inqueſt, on view, 
in any caſe, but the coroner, ibid. 


33. The king's bench will refuſe to filz 
a coroner's inquiſition, if, on an at- 
fdavit of the proceedings, it appears 
to have been improperly taken, 

| e ibid. ſ. 24 

34. It is not neceſſary that the view and 
the inquiſition ſhould be both taken at 
the ſame place, ibid. ſ. 25 


35. A corpner has no power to enquire 
of any acceſſaries to a felony after the 
fat, ibid. ſ. 25 

36. A coroner may enquire of accęaries 
before as well as of principals, and alſo 
whether they did fy for the offence 
for which fight they forfeit all their 
goods and chattels, ibid. 


37. The coroner ought alſo to enquire 
into the circumſtances, and of the 
thing which cauſed the death; and if it 
happened from a bridge, &c. being out 
of repair, the town ſhall be amerced, 

a : | ibid. 1. 28 


38. A coroner who is remiſs in doigg 
his office, on being ſent tor, ſhall be 
amerced, 3 112. f. 29 

39. By 3. Hen. 7. c. 1. the coroner may 
enquire if the townſhip have been ne- 
gligent in not appichending a mu- 
derer; and if the coroner be remiſs, 
and not make inquiſition on the dead 
body, he ſhall forfeit 51. ibid. 

40. An inquiſition by juſtices, on the 
default of the coroner, muſt be done 
openly, or it ſnall be quathed, 

| 555 ibid. (N) 7 


43. A coroner 


* 
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41. A coroner who impoſes on his jury 
may be committed, Page 112 


42. By 3. Hen. 7. c. 1. coroners thall 
certify their inquiſitions to the next 
general gaol · delivery, &c. ibid. ſ. 30 


43. By 1. & 2. Phil. and Mary, c. 13. 
coroners ſhall take the depoſitions of 
the witneſſes in writing, and bind 
them over to appear at the next gaol - 
delivery, &c. &c. ibid. 


44. By 1. Hen. 8. c. 5. if any coroner 
ſhall not do his office himie]?, he ſhall 
forfeit 40s. 113. ſ. 32 


45. By 25. Geo. 2. c. 29. coroners con- 
victed of extortion or neglect of duty 
| ſhall be amerced and diſplaced, 

ibid. ſ. 33 

46. Antiently, the coroner's jury, on 
acquitting a defendant, were obli- 
ged to find who did commit the fact: 
they now generally find that it was 
done by perſons unknown, 114 


47. The hig credit which the law pays 


to a coroner's inquiſition, 7214. 


48. Whether coroners may take inquiſi- 
tion of other felonies than thoſe of 
homicide, ibid. ſ. 35 


49. By 4. Edw. 1. the coroner may en- 

uire of treaſure trove, and of royal 
des, as ſturgeons, whales, &c. 

. 115. f. 36, 37 

50. A coroner in the county-court may 

receive an appeal of any felony or 

mayhem, upon pledges to the ſheriff 

to proſecute the ſuit, ibid. 1. 39 


51. But the ſheriff muſt be preſent to 
receive the counter roll, or the appeal 
is not well received, 116 


52. A coroner cannot receive an appeal 


for an offence committed out of his 


county, ibid. 1. 40 


53. A coroner may receive the appeal 
of an approver, or take the confeſſion of 
a felony done in any county, ib:4, 


54+ Before Magna Charta, coroners 
might try offenders as well as receive 
accuſations againſt them, ibid. ſ. 41 


65. But now no ſheriff, conſtable, coro- 
ner, or other bailiff of the king, ſhall 
hold pleas of the crown, ibid, 


56. The coroner may award proceſs on 
appeals, till rhe exigent, Page 116 


57. And œre if he may not proceed to 
outlawry, ibid. 
58. An appeal may be moved from the 
coroner by certiorari into either the 
king's bench or chancery, directed to 
the coroner and ſheriff, but not to the 
ſheriff only, ibid. 
59. The coroner may receive the appeal 
of an approver without the preſence 
of the ſheriff (vide ſupra N. 51.) and 
may award proceſs thereon to out- 
lawry, except in a foreign county, 
117. 1.43 
60. The coroner may record the con- 
feſſion of the breach of priſon of a 
felon, &c. &c. ibid. ſ. 44 


61. Before 21. Jac. 1. c. 28. which 
aboliſhes the plea of ſanctuary, he 
might take an abjuration, ibid. 


62. The law concerning ſanctuary and 


abjuration explained, ibid. 


63. The judicial ad of one coroner is of 
equal force as if all the other coro- 
ners had joined in it, 118 


64. But in miniſterial acts all the coro- 
ners of the county muſt join, ibid. 


65. By Hat. H*/?, 1. c. 10. no coroner 
ſhall demand or take any thing from 
another for doing his office, ibid. ſ. 46 


66. By 3. Hen. 7. c. 1. coroners upon 
every inquiſition on view of a dead 


body ſhall have 138. 4d. ibid. f. 47 


67. By 1. Hen. 8, c. 7. coroners ſhall 
do their office without any fee, 
ibid. ſ. 48 


68. By 25. Geo, 2. c. 29, coroners for 
every inquiſition on view of a body 
not dying in gaol, (hall have 208. and 
alſo gd. for every mile they ſhall 
travel, over and above the 13s. 4d. 
above mentioned, to be paid out of 
the county rates; and for every in- 
22 of a body dying in gaol, 
uch ſum not exceeding 20s. as the 
quarter ſeſſions ſhall direct, 119 


69. This act only extends to coroners of 


counties, ibid, 


70. A coroner's record of an abjuration, 
Ee 4 or 
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er confeſſion by an approver of felony, 
or of priſon breach, cannot be traver- 
ſed, | Page 120 


1. But the circumſtances may be en- 
* "quired of by witneſſes, to inform the 
conſcience of the judge, ibid. 


72. The coroner's record of an eſcape 
cannot be craverſed, ibid. 1. 53 
73. The coroner's record of a flight 
found cannot be traverſed, nor the 
conſequent forfeiture controuled hy 
any ſubſequent finding of the trial 
jury. Sed quere, 121. ſ. 54 
74. The coroner's record of n de fe, 
being moved by certiorari into the 
king's bench, may be traverſ-d, 

75. The court will not order the coro- 
ner to return the depoſitions without 
ſpecial reaſon for it, 122. (N) 11 

76. The coroner poſſeſſes a minierial 
office as the ſheriff's ſubſtitute, &c. 
Re ibid, 

77. Upon what occaſions he ſhall exe- 
cute writs inſtead of the ſheriff, 71d. 

78. If a coroner take an inquiſition cor. 
ruptly, a melizs inguirendum ſha!l iſſue 
to commiſſioners, who ſhall examine 
the fact by witneſſes, ibid. ſ. 56 

79. But where a coroner's inquiſition is 

: quaſhed for defect of form, the coro- 
ner thall again take the inquiſition, 

| iIzzid. 


po. The chief juſtice of the king's bench 


is the ſupreme coroner ail over Eng- 
land, ; 14 notis 


COSTS. 


See CERTIORARI, 


COUNSEL. 


In what caſes counſellors are liable to an 
attachment, 13 9 


COUNT. 
1. Where the count doth not purſue the 
w orit, it may be pleaded in abatement, 
325 
* For the form of a count in appeal. 


320 to 33! 


3. For the form of a count, or avowry, 
for the recovery of an amercement, 
Page 130 

Where a woman's conſent to a ra- 
viiker ſhall be taken by implication 
in a count in appeal of a rape, 

| | 322. f. 63 


COUNTER ROLL. 


The ſheriff ſhall keep a counter-roll with 
the cgroner, 178.4. 32 


COUNTY. 
See GRAN Jury. JUroORs. DRIAL, 


1. Regularly all offences are to be de- 
termined in the county where they 
are committed; and the king cannot 
authoriſe chem ro be heard in any 
„ | 30. ſ. 19 


2. If the king grant à city the privi- 


lege of being a county of itſelf, as 
Glouceſter, diſtinct from the county 
in which it lies, with a reſervation 
that the juſtices for the county may 
ſit in ſuch city, it makes the city for 
ſuch purpoſe part of the county, and 
an indictment found in the city for 
an offence committed in the county is 

3. By ſpecial cuſtom indictments of of- 
fences within a county may be taken 
in a place out of it, | ibid, 

4. The king may grant that indictments 
found in one county ſhall be deter- 
mined in another; but the jurors muſt 
come from the proper county, ibid. 
5. No judge of aflize ſhall fit in the 
county wherein he was born. Quære, 
1 49 
6. By 19. Geo. 3. c. 74. the judges 
lodgings upon the circuits ſhall be 
taken to be both within the county at 
large, and the county of any adjoin- 
ing city. | | 30 
7. How far juſtices of the peace for a 
county may act out of it, or thin a 


liverty, 67 
9. In 
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8. In what county an appeal of death, 
larceny, or rape, muſt be brought, 
Page 307. c. 35, 313. ſ. 47+ 324. . 71 
9. A coroner cannot receive an appeal 

out of the county for which he is co- 


roner; but he may receive an abju- 


ration, or the appeal of an approver, 
out of his county, 116. ſ. 40 


10. In what caſes a coroner may award 
proceſs out of his own county, 
117.1, 43 
11, How far, and under what circum- 
* ſtances an offender may be arreſt- 
ed in one county for an offence com- 
mitted in another (Fide Commitment, 
No. 17.), | 234 
12. A city and county thereof, where 
they ſhall be confidered as prima facie 
equivalent, 349, 347 


COUNTY COURT, 
See Toxn. Couxr Leer. 


COUNTY PALATINE, 


Sce PALATINE. 


COURTS in GENERAL. 


See APPEAL, ATTACHMENT. Ix- 
FERIOUR CQURT., 


1. No court whatſoever can poſleſs cri- 
mina juriſdiction, unleſs it ſome way 
or other derive it from the crown, 

Eg "7% Se 


2. The king cannot himſelf fit in judg- 
ment upon any indictment, becauſe 
he is a party, | 2 f. 2 


3. Antiently, kings ſat in courts as ſpec- 
; tators, and for the purpoſe of adding 
ſolemnity to the proceedings, ibid. 


4. The king has delegated all his power 


of judicature to the ſeveral coorts of 


Juſtice, | ibid, 
The known and eſtabliſhed rules» 
which by immemorial uſage prevail 
in courts of juſtice, can only be al- 
tered by the legiſlature, ibid. 


6. The king cannot give any addition of 
luriſdiction to an antient court ; and 


therefore the common pleas cannot be 
authoriſed to inquire of felony or 
treaſon, Page 2.1.4 


7. The king cannot even grant à judi- 
cial office for life, which has i 
been granted at will, ibid. ſ. 5 


8. The ad miniſtration of juſtice highly 
concerns the ſafety of the ſubject, and 
the law is, therefore, jealous of any 
kind of innovation, ibid. ſ. 6 


9. Commiſſions to ſeize the property or 
impriſon the perſon upon ſuſpicion, 
without indictment or legal proceſs, 
are void, 3.1.7 


10. The king cannot grant any new com- 
miſſion not warranted by antient pre- 
cedents, _ ibid. 1.8 


11. Judges muſt derive their authority 
from the crown by a legal commiſ- 
ſion; and they muſt alſo exerciſe it 
in a legal manner, ibid. ſ. 9. 


12. Where there are divers judges of a 
court of record, the act of one of them 
is effectual, except the commiſſion 

expreisly require more, ibid. ſ. 10 

13. By the common law, all patents of 
juſtices of either bench, barons of the 
exchequer, ſheriffs, eſcheators, com- 
miſſioners of oper and terminer, gaol- 
delivery, and of the peace, determine 
by the death of the king who made 


them, 3.1.11 
14. But no judicial office by charter fa 
_ determines, ibid. 


15. By 7, & 8. Will. 3. c. 27. no com- 
miſſion, either civil or military, ſhall 
determine by the king's death, but 
ſhall continue in force for fix months 
after, unleſs ſooner determined by the 
ſucceſſor, 4+ 5 


16. By 1. Ann. c. 8. the ſame is enact- 
| ed of patents or grants of officers, 


| 4. f. 13 

17. No commiſſion of aſſize, ayer and 
lerminer, gaol- delivery, aſſociation, or 
the peace, writ of admittance, /i non 
omnes, or aſſiſtance, ſhall be deter- 
mined by the death of the king, __ 
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A TABLE OF PRINCIPAL MATTERS. 


18. No proceſs or proceedings in any 
matters criminal or civil ſhall deter- 
mine by the king's death, &c. 

Page 4 
1g. By 12. K. 13. Will. 3. c. 2. the 
judges commiſſioners ſhall be made 

 quamaru bene fe gefſerit, &c. 7 


20. By 1. Geo. 3. c. 23. judges com- 
miſſions ſhall remain in force not- 
withſtanding any demiſe of the crown, 
and the judges ihall only be remov- 
able upon the addreſs of both houſes 
of parliament ; and their ſalaries ſhail 
be paid out of the civil liſt, 5 


21. All courts of criminal juriſdiction 
muſt be of record, as no other can 
either fine or impriſon, 


22. No proceedings from a criminal 
court can be removed, but by writ of 
error or certiorari, 6 


23. No averment can be taken againſt 
the truth of any thing recorded in ſuch 
a court, 6 


24. All courts of common law that have 
wer to fine and impriſon, are there» 
y courts of common law, 6 


25. All ſuch courts may injoin filence 
on pain of fine and impriſonment, 

| 6. f. 15. p. 32 

26. How far they may impriſon for 
contempts, 76. 

27. No judge of any court of record is 
compellable to deliver his opinion be- 
forehand, in relation to any queſtion 


which may afterwards come before 
him, 6. ſ. 16 


28. No judge of record can be puniſhed 
for an error of judgment, 6.1. 17 


29. All courts of record may diſcharge 
any perſon arreſted either in the face 
of the court, or during his going or 
coming, T 6.1.18 


See King's Bench, Conflable and Mar- 
Hal. High Steward. Asie. Oyer 
and Termincr. Gaol-delivery. Fuſtices. 
Seton. Court Leet. Torn. Coroner, 
Commiſſion. Adjournment. 


5.1.14 


COURT ee 


1. A court leet is a court of record 
within a particular precinct, 

| Page 152. c. 11 

2. All who are now bound to attend the 

leet were formerly obliged to ſwear 

allegiance at the ſneriff's torn, 15 3. f. 2 


3. The origin of courts leet, 10. 


4. Capitage is a recompence paid by the 
tenants to the lord for procuring the 
leet, | 

5. Capitage may be preſcribed and di- 
ſtrained for, &c. | 16. 

5. No man can be within two leets at 
the ſame time, ib. ſ. 3 


7. The inhabitant of a leet cannot be 
compelled to attend the ſneriff 's torn, 
unleſs the juriſdiction of the leet be 
limited, 10. 

8. A grand leet may oblige a certain 
number of its inhabitants to appear and 
inquire of ſuch offences as haye not 
been noticed by inferior leets, tb, 

9. The ſheriff's torn may inquire of ſuch 
offences, &c. as have been neglected 
by the leet, ib. ſ. 4 

10. If a leet be ſeized into the king's 
bands, thoſe who owed ſuit to it ought 
to attend the torn, es 7 


i0s 


6. 11. To hold a leet is a franchiſe grant- 


ed for the 


public good, and not for 
the benefit of the lord, 


ib.1.5 


12. It may therefore become forfeited 
by grols acts of oppreſſion and in- 
juſtice; or by omiſſions defeating the 
ends of its inſtitution, th. 

13. What ought to be the form of the 
caption of an indictment in the court 
leet, ib. 


14. This court has fallen into diſuſe, 
&c. 155 


CUSTODIA MARESCHALLI. 
See Ch. 6. ſ. 5. Ch. 23. ſ. 4. 


CUSTOM. 
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CUSTOM, 


DX C34 


J. Whether it be a good cuſtom to ſerve In what caſes deceits, tending to impoſe 


the office of conſtable by turns, 
Page 126 
2. Whether the cuſtom of any other 


palace ſhall prevail againſt the privi- 
leges of the offices of Wefiminſter 


Hall, 136 
3. Whether a cuſtom to make bye-laws 
in a leet be good, 153 


cus ros MQRUM. 


The king's bench is the caſſes morum of 
all the ſubjects of the realm, 10. 1. 4. 


D. 


DAMAGES. 


In what caſes the appellant ſhall render 
damages to the appellee for a falle 


appeal, 359. f. 138. to 364 
DAY. 


t. Regularly the law makes no fraction 
of a day, | 307. ſ. 34 
2. How the year and day in an appeal 
ſhall be computed, a | = 


3- In what manner an appeal muſt ſet 
forth the day on which the fact was 


done, 332,333 
4. No indictment can be good without 
preciſely ſhewing a certain year and 

day of the material facts alledged in 

us ; 327 


DEATH, 


See APPEAL. 


DEBT, 


In what manner the action of debt ſhall 
be brought to recover amerciaments in 
the torn or leet, 129: 132 


on the court, ſubject the offender to 
an attachment for contempt, 


| Page 294 
DECENNARY. 


See Tog N. LEert. 


DEDIMUS POTESTATEM. 


See JUSTICES OF THE PEACE, | 


DEER STEALERS, 


See CERTIORARI. 


DELAY. 


In what caſes inferior judges are liable 
to attachment for delaying the admi- 


niſtration of juſtice, 287 
DEMISE. 

Whether all commiſſions determine by 

the demile of the king, 4 


DEMURRER. 


An appellant may be nonſuited after a 
demurrer and argument thereon, 


337. . 95 
DEPENDING. 
1. It is a good plea to an appeal brought 


in the king's bench, that another ap- 
peal of the ſame offence is depending 
before the juſtices in eyre, even though 
the king's bench be removed into hs 
ſame county, 12. 1.11 


tI 


. If an appeal be removed into the 
king's bench from any inferior juriſ- 
diction by certior ari, it may be plead- 
ed in abatement to any ſublequent ap- 
peal for the ſame offence, that ſuch 
appeal ſo removed is ſtill n 

34 
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DEPUTY. 


1. Judges of the common law cannot act 
by deputy, nor any way transfer their 
power to another, Page 3. ſ. 9. 


2. Judges of the eccleſiaſtical courts may 
act by deputy, ib. 


3. Quære if a conſtable can make a de- 
puty without ſpecial cauſe, 133 


4. By 1. Will. & Mary c. 18, diſſenters 
who are choſen conſtables may ap- 
point deputics, 134 

5. An eſcape ſuffered by a deputy gaoler, 
only affects himſelf as to the telony, 
but it renders his principal liable to 
fine, &c. 261. {. 29 


DE SON TORT DEMESNE. 


In what caſes de hn tort demeſne mutt an- 
ſwer the waole of the replication, 
164 


* 


DET AIN E R. 


1. The court may grant an attachment 
againſt an attorney who improperly de- 
tains his client's writings, 278 


@. An attorney is authoriſed to detain 
writings until he is paid his juſt _ 
ih, 


DIGNITY. 


3. By the common law, if a juſtice of 
ever and 7erminer accepted of any new 
name of dig nity, his commiſtion was 
ip/o ſacto determined, 26. i. 6 


2. But by 1. Edw. 6. c. 7. notwith- 
ſtanding any 4ing's commiſſioner ſhall 
forrune to be created duke, archbi- 
op, marquis, carl, viicount, baron, 
bithop, knyht, judge of either bench, 
ſcrjeant at law, or ſheriff (% vide 
1. . E. 2. c. 8. as to ſperiyfs), he 
ſtall remain cammiſſioner, 16. 


3 Quære if the dignity of a baronet be 
" within the equity of this ſtatute, 26, 
4 No name of dignity, under the de- 

| gre? of nobility, is o high as to ſup- 


ply the want of a ſurname in legal 
proceedings, Page 3 39. 1. 101 


5. A peer who has more than one name 
of dignity, mult, in legal proceedings, 
be named by the moſt noble, 

269. f. 103 


6. The omiſſion of a name in dignity is 
a good plea in abatement, 339 


DISCOVERY. 


See ACCOMPLICE, 


DISSOLUTION. 


Whether a commitment by parliament be 
determined by a diflolution, 
ch. 15.1. 74 


DISTRESS, 


See SHERIF#'%s Tonxn. LIEEI. 


DOCTOR. 


Whether chert be a good addition to, a 
Coctor in divinity, 344-1. 110 


DOORS. 
See ARREST. 
DOWER. 
In what caſes a wife may have an ap- 


peal of death, although ſhe has no 
claim of dower, 308. f. 37 


DURESS. 


An approver may diſavow an appeal 
taken from him by dureſs, c. 24.1. 20 


2 4 


ECCLESIASTICAL COURT. 


See Courts in GENERAL; KI He's 
Bzncn. 


ELECTION. 


1 
[ 
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ELECTION: 


1. Antiently certain conſervators of the 


peace were choſen by election of the 
treeholders at the county court, 
Page 52 
2. Where it is in the election of the ap- 
pellee of an approver to wage battle, 
| 379 
E LIS ON S. 


Tf coroners do not return an attachment 


of contempt againſt ſheriffs, che court 
will grant an attachment in the firſt 
inſtance againſt the coroners, directed 
to eliſors, | 275 


ELOPEMENT. 


Where a woman elopes from her huſ- 
band ſhe ſhall loſe her dower, but ſhe 
may ſtill bring an appeal for the death 
of her huſband, 308. ſ. 37 


ENEMIES. 


If a priſoner be reſcued by enemies, the 
gaoler is not liable to eſcape, 


254+ 257 
ENGLISH. 


Such additions 2s were good in Latin, are 


now good in Engliſh, 343 
ERROR. 

See Discox TIR uAN CE. CERTIOR AR 17 
PROCESS. 


1. An error in the proceedings of the 
court of the conſtable and marſhal, 
cannot be remedied by writ of error, 
but only by appeal to the king, 21. . 11 


2. If an inferior court proceed after writ 


of ertor allowed, it is a contempt, 
288. f. 28 


ESCAPE. 


See BRFPAKINOG PRISON; 


t. If a coroner's inqueſt find that the 
murderer has eſcaped, the townſhip 
Mall be amerced, but they cannot 
traverſe the record, 120. 1.53 


2. If the eſcape be made out of the 
town, the hundred ſhall be amerced, 
| Paze 157 
3. A priſoner who eſcapes and returns, 
may be detained by virtue of the ori- 
ginal procefs, 175 


4. Doors may be broken open to retake 
a priſoner, lawfully arr:/ted, who has 
made his eſcape, 184. f. 9 


5. There muſt be an a&fral arreſ, or 
there can be no eſcape, 252. f. t 


6. The actual arreſt muſt alſo be jufis 
fiable; for wherever an impriſonment 
is ſo far irregular, that it will be no 
offence to break from it by force, it 
can be no offence in the officer to 
ſaffer the priſoner to eſcape, 76.1. 2 


7. The arreſt muſt not only be actual 
and Jaſtifable, but it muſt be for a 
criminal matter, 218. ſ. 3 


8. The impriſonment at the time muſt 
be for the crime; there fore it is not 
criminal to ſuffer a priſoner to eſcape 
who is detained only for his fees, ex- 
cept the payment of them be part of 

the 2 and. due to ſome other 

perſon than the gaoler, ib. ſ. 4 


9. To bail an unbailable priſoner, or to 
ſuffer a priſoner to go beyond the li- 
mits of his priſon, are eſcapes, 


| 1b. ſ. 5 


10. It is no eſcape if the gaoler retake 
a priſoner uit heut lofing /ight of him, 
ib. l. 


11. If a gaoler kill a priſoner in endea- 
vouring to retake him, it is an W 
ib. 


12. While the privilege of ſanctuary 
prevailed, if a gaoler conducted his 
priſoner through the limits of ſuch a 
franchiſe, and he claimed the privi- 
lege, it was an eſcape, ib, 


13. So while purgation to thoſe within 
clergy was allowed, if the ordinary 
ermitted any one to free himſelf by 

it who was not intitled, it was an 


14. If a priſoner be reſcued by enemies, 
the gasler is not puniſhable for an 
eſcape, 
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eſcape, but otherwiſe if he be reſcued 
by ſubjecte, Page 254. ſ. 
15. What eſcapes are VOLUNTARY 
and what NEGLIGENT, 6. ſ. 10 


16. A gaoler who liberates his priſoner, 
with an intent to defeat either his trial 
or his execution, is guilty of a volun- 
tary eſcape, 10. 

17. If an officer, not having authority 
to take bail, bail a priſoner who is not 
bailable, it is a voluntary eſcape, 206. 


18. A perſon who hath power to bail is 
guilty only of a negligent eſcape in 
bailing a perſon who is not bailable, 

16. 


19. But theſe diſtinctions ſeem unſettled, 
and muſt depend on the circumitances 
of each caſe, 255 


20. Wilfully to ſuffer the eſcape of a ca- 
pital offender ſhall not in all caſes be 
deemed voluntary, ib. f. 11 


21. An officer making fe/> purſuit, and 
perhaps without making Fresh purſuit, 
after a prifoner eſcaped, may retake 
him either ia the ſame or any other 
county, 16. . 12 


22. Bot if it be a voluntary eſcape the 
gavler hath no right to retake him, 
2 


23. If a gaoler retake his priſoner after 
heing fined, yet it does not avoid the 
250 

24. If a gaoler, by negligence, loſes 
fight of his priſoner, he is finable for 


an eſcape, though he retook him, 
ib. ſ. 13 


25. It is a good defence to an alien 
againſt a gaoler for an eſcape, that 
he retook his priſoner upon freſh pur- 
ſuit after notice of his eſcape, 16. ſ. 13 


26. Every InpicTMENT FOR AN 
ESCAPE, whether voluntary or negli- 
gent, mult expreſsly ſhew that tue 
party was actually in the defendant's 
cuſtody for a crime, &c. 257. 1. 14 

27. It is not ſufficient to ſay that he was 
in the defendant's cuſtody, and 
charged with ſuch a crime, ib, 

28. The indictment muſt ſhew expreſſ- 
ly that the priſoner avert at large, 


which is well expreſſed by exivit 4d 
larguin, Page 257.1, 14 
29. The time when the offence was com- 
mitted for which the priſoner was in 
cuſtody, muſt alſo appear: the reaſon 
of this rule, ib, 


30. Every indictment for a voluntary 
eſcape muſt alledge, that the defen- 
dant felonice et woluntarie permitted 
the priſoner ai largum ire, 15. 


31. It mult alſo ſhew the ſpecies of crime 
tor which the priſoner was in cuſtody, 
ib, 

32. It ſeems that an indictment for a 
negligent eſcape need not ſtate the par- 
ticular crime, ib, 
33- Where a priſoner is committed to a 
: * by the court, if the gaoler ſhall 
ail to produce him on demand, the 
court will adjudge him guilty of an 
eſcape without further enquiry z for 
he ſhall be concluded by the record 
of commitment to deny that the pri- 
ſoner was in his cuſtody, 258. f. 15 


34. But in caſe of other commitments the 
eſcape cannot be puniſhed until it be 
PRESENTED, ib. ſ. 16 
. By Hat. Nef. 1. c. 3. nothing ſhall 

* 1 an 4 until ĩt be 
ſo adjudged by the juſtices in eyre, 

| 16. f. 17 


36. This ſtatute does not reſtrain he 


king's bench from receiving preſent- 
ments for eſcapes, ib. ſ. 18 


37. By 31. Edw. 3. c. 14. the eſcape of 
thieves, felons, &c. to be judged by 
the king's juſtices, ſhall be levied from 
time to time, &c. 259. 1. 19 


38. Juſtices of gaol-delivery may puniſh 
juſtices of the peace for a negligent 
eſcape in admitting perſons to bail, 
who are not bailable, ib, 

39. By. 1. Rich. 3. c. 3. juſtices in ſeſ- 
ſions are authoriſed to enquire of all 

manner of eſcapes of perſons impri- 
ſoned for felony, ib. ſ. 20 


40. Wherever an eſcape is fnable, the 
preſeutment of it is traverſable, 
16. 1, 2t 


41+ Where 
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41. Where the offence is amerciable only, 
there the preſentment is of itſelf con- 
cluſive, Page 259 


42. VoL.unTaryY EscaPE amounts to 


the ſame kind of crime, and is puniſh- 


able in the ſame degree as the offence 
of which the party was guilty, who 
has eſcaped, ib, ſ. 22 


43. It is equally an eſcape, although the 
perſon eſcaping be under the arreſt 
and not actually committed to gaol, 

ib. 


44. It is not material whether the pri- 
ſoner who eſcapes were attainted, or 
only accuſed, ib. 


45. Jure, if it be any excuſe for ſuf- 
fering a voluntary eſcape, that the 
riſoner had been acquitted on an in- 
dictment of death, and was only de- 
tained till the year and day for the 
appeal expired, ib, 


46. A _— who has wrongfully af. 
ſumed the cultody of a priſon, is 
equally liable for ſuffering an eſcape 
as if he had been the rightful officer, 

260. 1. 23 


47. If che warrant expreſsly charge the 
perſon committed with treaſon or fe- 
ſony, the gaoler ſhall be puniſhed for 
ſuffering his eſcape, although the war- 
rant may in ſome other reſpect be er- 
roneous, ib. ſ. 24 


48. No eſcape can amount to a capital 
offence, unleſs the cauſe for which the 
party was committed were actually a 
capital offence at :he time of the eſcape, 

ib. 25 

49. Therefore in homicide, where an 
eſcape is ſuffered between the ſtroke 
given and the ſubſequent death, it 1s 
only. treſpaſs, for it was not felony till 
the death happened, ib. 


o. He who ſuffers another to eſcape, 
who was in his cuſtody for felony, can- 
nct be arraigned for ſuch an eſcape 
as for felony, until the principal be at- 
tained, 16. 26 


51. But one accuſed of ſuch an eſcape 
may be indicted and tried for a m/- 
priſion before the attainder of the 
principal cffender, 55, 


52. And guære, if the commitment be 
for high treaſon, whether the p: rſon 
ſuffcring the eſcape ſhall be tried as a 
principal until the perſon guilty of the 
treaſon be convicted, Page 260, ſ. 26 


53. No one but the very perſon who 
ſuffers it ſhall be deemed guilty of a 
voluntary eſcape, 261. f. 27 


54. But the principal gaoler may be 
fined for a voluntary eſcape ſuffered by 
his deputy, | 15, 

55. A gaoler de fa&o only is equally li- 
able for ſuffering an eſcape as a gaoler 


de jure, 16. ſ. 28 
56. A ſheriff is liable for an eſcape ſuf- 
fered by his bailif, #6. 1. 29 


57: If a deputy gaoler be not ſufficient 
to anſwer for a negligent eſcape, his 
principal mult anſwer for him, 16. 

58. Quære, if a gaoler who ſuffers an 
eſcape have an tate in the office, how 
far the reverſioner may be puniſhed, 

70s 


59. A voluntary eſcape deprives the 
gaoler of his office, and the court, i 
their diſgretion, may o him for ge- 
gligent e/capes, 202 

60. Ihe puniſhment for ſuffering a ne- 
gligent eſcape is a fine, in a certain 
ium of money, to the king, 16. ſ. 31 


61. The diſtiaftion between a fine and 
an amerciament, as they relate to the 
puniſhoent for ſuffering eſcapes, ib. 


62. A negligent 2 may be pardon- 
ed by the king before it happens; 
but not a voluntary eſcape, 16. 


63. In what manner the antient com- 


mon law puniſhed the offence of ſuf- 


fering negligent eſcape, ib. ſ. 33 


64. By 5 . Edw. 4. c. 8. any marſhal who 
ſhall ſuffer indictees or appelleesto eſcape, 
ſhall be puniſhed by half a year's im- 
priſonment and tanſom at the king's 
will, 263 

65. By 19. Hen. 7. c. 10. the cuſtody 
of gaols is committed to the ſheriffs, 

ib. 1. 35 


66. When a defendant for ſuffering an 


eſcape is brought up for judgment, 


athdavits may be read both tor and 
againſt 
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againſt him, in aggravation and in 
mitigation of his puniſhment, 
Page 262. Notes in the margin. 


67. Or Escares By Private Per- 
so Ns. 264 


68. If a private perſon who hath an- 
other lawfully in his cuſtody, whether 
upon an arreſt by himſelf or another, 
he is guilty of an eſcape, if he ſuffer 
him to go at large before he is deli- 
vered by law, 1b. 


69. If one private perſon deliver a felon, 
whom he has arreſted on ſulpicion, 
over to another private perſon who 
ſuffers the felon to go at large; both 
are guilty of eſcape, 76. . 62 


70. But not if he had delivered his pri- 
ſoner over to the proper officer, 

| 265. 1. 3. 

51. If no officer will receive ſuch a pri- 
ſoner, the ſafeſt way is to deliver him 

to the townſhip, who are bound to 
keep him till the next gaol-delivery, 

| ib. . 4 

72. If the townſhip refuſe to take charge 

of ſuch pritoner, ſtill the perfon who 
made the arreit cannot diſcharge him, 
16. 

The private perſon, to excuſe him - 
ſelf, muſt ſhew what officer by name he 
delivered his priſoner over to, 36. ſ. 5 


74. A private perfon is puniſhable in the 
ſame manner as an officer for a vclun- 
tary efcape, ib. 1.6 


75. For a negligent eſcape he is puniſh- 
able by fine and impriſonment, at the 
diiſcreuion of the court, ib, 


ESQUIRE. 
In what caſes the title uire is a good 
addition in legal proceedings, 341 
EVES-DROPPERS. 


Eves-droppers are indictable in the torn, 
| 144. ſ. 58 


EXAMINATION. 


By 1. & 2. Phil. & Mary, e. 13. juſtices 
of the peace ſhall take the examina- 


tion of perſons accuſed before them of 
feloay, ſhall put the ſame into writ- 
ing, 2nd ſhall bind over ſuch of the 
wirneſſes as can give material evis 
dence to the next gact-delivery, 
Page 70. 112. 210, 235 


EXCHEQUER. 
See Kinc's Brncy; 
KACTSRE. 
See CERTIORARI, 


EXCOMMUNICATION. 


1. By the fat. II. perſonas excom- 
municate taken at the requeſt of the 
biſhop, are denied the benefit of re- 
plevin, 201. ſ. 40 


2. If a defendant in appeal of death 
plead excommunication in diſability 
of the plaintiff, juſtices of gaol deli- 
very may bail till the plaini be ab- 
folved, 215. 224 


EXECUTION. 


1. Juſtices of gaol · delivery may award 
execution againſt ſuch priſoners ag 
have been outlawed for fclony before 


juſtices of the peace, 39. 1. 7 


2. By 1. Edw. 6. c. 7. perſons found 
— by juſtices of gaol- delivery of 
ireaſon and felony, and reprieved, 
may be ordered for execution by ſub- 
ſequent juſtices of gaol-dclivery, 


41. ſ. 17 


3. This power does not extend to con - 
vittions before judges of cyer and ter- 
miner, 42.1. 19 

4. And quere if by this ſtatute they can 
award execution, if the convict has re- 
ceived judgment by the former judges, 
and then heen reprieved, 43 


5. If a woman in an appeal for death, 
take another huſband after judgment, 
the cannot pray execution, 30g 


6. Quæ r. 


ci 


f 
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6. Quære, whether if the*firſt heir get 
judgment in an appeal of death, and 
die, his heir may ſue out execution, 

Page 311 


EXECUTOR. 


An executor cannot bring an appeal for 
larceny committed on the property of 
his teſtator, for ſuch an appeal bein 


merely perſonal, it dies with the tet- 


tator, 313 


EX OFFICIO. 


See Bail. ARREST. 


EYRE, 


gc. Oyer AND TERMIN ER. Gaot- 
DEL1iveERY. 


F. 


FAM B. 


In what caſes the common fame of the 
country will be a juſtification for ar- 
reſting a man for telony, 161. i. 9 


FARMER. 


* Farmer?” is an inſufficient addition in 


legal proceedings, he ſhould be ſty led 
„ huſbandman,” 345. f. 116 


FATHER. 


i. A father cannot have an appeal for 
the death of his ſoa; for he canyot 
be his heir, 30g. ſ. 40 


2. A younger ſon cannot have an appeal 
for the death of his father, living an 
elder brother, ib, 


F E E 8. 


1. What fees a coroner is intitled to, for 
taking an inqueſt /uper ⁊ iſum corporis, 


118, 119 
Vor. III. 


2. If a priſoner be acquitted, and de- 
tained only for his fees, it will not be 
criminal to ſuffer him to eſcape, 

Page 252. ſ. 4 

3. If a priſoner be brought up by habeas 
corpus ad faciendum, Ic. the court 
will not tura him over till the gaoler 
be paid all his fees, 288. 1. 31 


FELO DE SE. 


1. The coroner's inqueſt of ele de ſe, 
being moved, by certiorari, into the 
king's bench, may be there traverſed 
by the executor or adminiſtrator of the 
deceaſed, and perhaps by the lord of 
the manor, 121. f. 85 


2. If no matter be depending in the 
king's bench to make ic neceſſary, the 
court will not order the coroner to re- 
turn his examinations, 121 


FELONY. 


1. In what caſes perſons indi&ed for fe- 
lony are repleviſable. ide Bair.) 


205 
2. Where an arreſt for felony is juſtifi- 
able, | | ch. 13 


3. Whether felonies by ſtatute are in- 
quirable of in the torn, ch. 10. ſ. 51 


4. Every appeal of mayhem mult be laid 
* - 0 be done 75 elonice, 299 


5. The word felonice is neceſſary in ap- 
peals of every kind, 327. 339 
FEME COVERT. 
Sce HyusBanD and WIE. 


FENS. 


See CERTIORARI. 


FE 1a Ti 
| See CERTIORART. 


FICTION. 


1. The fiction of law, that in murder the 
death ſhall be ſuppoſed to happen at 
Ff the 
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the time the ſtroke, &c. was given, 
ſhall be ſo conſtrued in re ſpect ot thoſe 
only who gave the wound, Page 259 


2. And as to ſome purpoſes ſuch a fic- 
tion ſhall not extend to convert the 
treſpaſs, which alone exiſts between 
the ſtroke and the death, into a fe- 


lony, 333 
FILING. 
See APPEAL. AMENDMENT, CE- 
TIORAP Is 
FINES. 


1. Fines impoſed by the ſheriff in his 
torn ought to be ſeverally impoſed on 
each particular offender, and not 
jointly upon the whole of them, ex- 
cept where a whole vill is fined, 127 


2. The ſheriff in his torn may impoſe a 
fine on all ſuch as are guilty of a con- 
tempt in the face of, the court, &c, 
&. TA 

3. In what manner ſuch fines may be 
recovered, 128 

4+ The puniſhment for ſuffering a ne- 
gligent eſcape, is inflicting the pay- 
ment of a certain ſum of money to be 
paid to the king, which ſeems, molt 
properly, to be a fine, 262 


5. The diſtinction between a fine and an 
amerciament, i6, 

6. Where an appellant ſhall be fined, 
359 


FLIGHT. 
See FORFEITURE, 


1. In what caſes goods ſhall be forfeit- 
ed upon the coroner's finding a ſugam 
fecit, 111. 1, 27 


2. On flying from an arreſt, if a u gm 
fecit be. found, the goods of the offen- 
der are forfeited, 240 


3. Whether ſuch a finding be traver- 
ſable, 121 


+ 


FOREST. 


1. How far thoſe who are impriſoned 
for the foreſt are repleviſable, 

| Page 199 
2. How far the proceedings for the ſoreſt 
are removable by certiorari before 
conviction, ib, 


3. A viſue may come from a foreſt, 335 


FORFEITURE, 


1. Principal and acceſſary before upon 
a fugam fecit being found by the co- 
roner, forfeit all their goods and chat- 

111 


2. The right to hold a court Jeet may 
be forfeited by bare omiſſions, which 
diſappoint the ends of its inſtitution, 
as well as by acts of groſs and palpable 
oppreſſion and injuſtice, 154. f. 5 

3. What acts ſhall forfeit a recognizance 
of bail, 127, 128 


FORGERY. 


1. Forgery is not within the juriſdiction 
of juſtices of the peace, 77. 78 


2. In what caſes the forger of writs and 


other proceedings of courts may be 
proceeved againſt by attachment, 


294 
FRACTION. 


Regularly the law makes no fraction of 
a day, 307. f. 34 


FREE HO L D. 
None but freeholders ſhall be electors to 


the office of coroner, 103 
FREE PLEDGE, 
1. The nature of it, 128 


2. All perſons are bound to be of ſome 
frank pleoge, 126. 133 


FRESH SUIT. 


1. If a gaoler, upon freſh ſuit, retake a 


priſoner without loſing fight of him, 
J 10 
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it ſhall not be conſtrued an eſcape : 
but otherwiſe if he kill him in the pur- 
ſuit, Page 253 ſ. 6. 256. 13 


3. None can claim a priſon as a fran- 
chiſe, unleſs he have alſo a gaol-deli- 
very, Page 233.1. 7 


2. Reſtitution of goods in an apy»eal of 4. EY 11. & 12. Will. 3 c. 19. juftices 


larceny is the neceſſary —— 
of making freſh ſuit after the offender, 

; 314. 1.50 

3. Antiently the party, to make freſh 
ſuit, ought to have raiſed the hue and 
cry, 3715. f. 5 
4. Now if the party be guilty of no groſs 
neglect in endeavouring to apprehend 
the offender, it is ſufficient freſh ſuit, 
315 

5. The freſh ſuit ſhall be enquired of by 
the jury who try the principal matter, 

| 315. f. $2 

b. Upon the finding of the freſh ſuit by 


ſuch jury, the court may award relti- 
tution, 75, 


7. How the court may enquire of the 
freſh ſuit, and award reſtitution where 
the appellee is convicted by confeſ- 
ſion, ih, 

8. The inqueſt which inquire of the freſh 
ſuit is a mere inqueſt of office, to ſa- 
tisfy the conſcience of the judge, 


316 
9. The inqueſt of freſh ſuit is in the diſ- 
cretion of the court, 16. 


G. 


G AME. 
Fer CERTIORARI, 


G AOL. 


Sct COMMITMENT. 


1. By 14. Edw. 3. c. 10. the cuſtody 
of gaols is rejoined to the office of 
ſheriffs, 233.1. 6 


2. By 5. Hen. 4.c. 10. none ſhall be im- 
ptiſoned but in the common gaol, 16. 


of the peace are enabled to rebuild 
and repair the gaols at the expence of 
the county, 233+ Note in marg. 


6. Every 510 in the kingdom is the gaol 
of the king's bench, 10. f. 5 
6. No perſon can juſtify the detaining a 
| priſoner in cuſtody out of the common 
gaol without ſome ſpecial cauſe, 


234. 1.9 


GAOL-DELIVERY. 


See As5s1zE, Over. 


1. The commiſſion of gaol-delivery is 2 
atent, in nature of a letter from the 
ing to certain perſons appointing 

them his juſtices, or two or three of 
them, of which number ſuch a parti- 
cular perſon is ſpecially required to be, 
authoriſing them to deliver his gaol at 
a particular place of the priſoners then 
in it, 37. ſ. 1 
2. For this purpoſe it appoints them to 
meet at ſuch a place, at ſuch a 
time, &c. where the ſheriff is come 
manded to bring the priſoners, ib. 


3. Theſe commiſſions mult be agreeable 
to antient precedents, 2. 24. 37 


4. Toſtices of gaol-delivery may, by the 
common law, proceed upon any in- 
dictment of felony or treſpaſs found 
before other juſtices againſt any per- 
ſon in the priſon they are commiſſion- 
ed to deliver, 37. ſ. 2 


6. By 4. Edw. 3. c. 2. in affirmance of 
the common law, juſtices of gaol- de- 
livery may deliver the gaols of per- 
ſons indicted before juſtices of the 


peace, 37 
6. But juſtices of ozer and terminer can 
only proceed againſt perſons indicted 
before themſelves, 37.1. 2 


7. Juſtices of gaul-delivery have power 
to take an indictment themtelves, 
38.1. 3 


Firs $. They 
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8. They can only deliver the gaol by 
proclamation where there is no in- 
dictment, and dy proper trial where 
there is one, Page 38 


9. Contrary to ſome opiriens, it is cer- 
tain, that juſlices of gaol-delivery may 
deliver the gaol of perſons commit- 
ted for high treaſon, 38. f. 4 


10. Quere, whether juſtices of gaol- de- 
livery may receive an appeal againſt 
acceſſaries to a felony, the principal to 
which is in the cuſtody of the gaol 
they are commiſſioned to deliver, 

| | 39. 296 

11. Juſtices of gaol-delivery may take 
an indictment againſt one admitted to 
bail, 39. (N) 1 

12. Jvſtices of gaol- delivery, on procla- 
mation, may diſcharge all priſoners 
« ho are either not indicted or not pro- 
ſecuted. But this power does not ex- 
tend either to judges of oyer and ter- 
miner, or juſtices of the peace, 


39.1.6 


13. Juſtices of paol- delivery may award 
execution againſt ſuch priſoners as have 
becn outlawed for felony before juſ- 
tices of the peace, 


1.4. Jufiices of gaol-drlivery have power 
aſter their commiſſion is expired, ei- 
ther to order the execution or the re- 
prieve of the perſons who have been 
condemned before them, 40. ſ. 8 


15. They may by the common law pu- 
niſh thoſe who unduly let priſoners to 
bail, 40. 1.9 


76. By 28. Edw. x. they may award 
proceſs into a foreign county againſt 
perſons appealed before them by an 
approver, | 40. 1. 10 


17. By 27. Ed. 1. c. 3. they ſhall puniſh 
ſheriffs for letting priſoners to bail 
contrary to the ſlatuc of Weſtminſter, 
Sed gquære, 40. l. 11, 12 


18. By 4. Edw. 3. c. 2. they ſhall puniſh 
ſherifis and gaolers tor delivering their 
eren upon bail, when they are not 


ailable, 40. 1. 13 
19. And this puniſhment, though not 


5 


expreſſed, ſhall be according to the 
ſtatute of Weltminſter, Page 41. l. 14 


20. By 1. & 2. Phil. & Mary, c. 13. 


juſtices of gaol-delivery ſhall fine 
Juſtices of the peace and coroners, ei- 
ther as to bailing priſoners, or for not 
taking their examination, or the in- 
formation of the witneſſes, or not re- 
ducing it io Writing, &. &c. &c. 
41. 112. 210. 235 


21. By 4. Edw. 3. c. 10. jullices of gaol- 
delivery ſhall puniſh ſheriffs and gaol- 
ers refuſing to take felons into their 
cultody from conſtables u ĩtkout being 
paid, 41 
22. By 1. Edw. 6. c. 7. priſoners con- 
victed of treaſon and capital felony, 
who ſhall be reprieved by the juſtices 
of one gaol-delivery, may have judg- 
ment paſſed upon them by the judges 
at a ſubſequent gaol-delivery, 
41.1. 17 
23. This ſtatute extends not to convic- 
tions before jullices of yer and zer- 
miner, | 42. 1.18 


24. It only extends to priſoners reprieved 
before juagment, and gives ſubſequent 
commiſſioners no manner of power 
over perions condemned by 2 
juſtices, 42. 1. 19 


25. If a perſon condemned by former 
jultices plead a pardon before their 
tucceſſors, they have no power to al- 
low it, 42 

26, The manner in which ſuch a pardun 
muſt be pleaded, ib, 


27. Subſequent juſtices commiſſioned by 
the next king to that who commiſſion= 
ed the former juſtices, have the ſame 
power as if both comnyſlons had been 


made by the ſame king, ib 


28. An enumeraticn of ſundry ſtatutes 
giving juriſdiction to juſtices of gaol- 
delivery, 42. f. 20 


29. By 6. Rich. 2. c. 5. juſtices of gaol- 
delivery ſhal! hold their ſeſſions in the 
chief towns of the ſeveral counties, 

| 43-1. 21 

30. Juſtices of gacl delivery may awaid 

a lalrs, 


31. Juſtices 
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31. Juſtices of gaol - delivery may bail any 
perſon convicted before them of bo- 
micide by miſadventure or in ſelf- 
deſence, | 213 


32. They may bail a perſon convicted of 


manſlaughter, who has purchaſed his 
pardon after the ſeſſion is determined, 
is, 


33. So alſo if a man be convicted of man- 
ſlaughter before them againſt plain 
evidence, they may bail hia cill the 
next ſeſſion. 15. 


34. So alſo they may bail an appellee 


from day to day, who pleads excom- 


munication in diſability of the appel- 
lant, 16. 
35. Juſtices of gaol- delivery have power 
to aſſigu a coroner, and therefore may 

take an appeal by an approver, 
373. ſ. 16 


G AOL E R. 


See HABEAS Corevs, No. 2, 3. 


I. In what caſes gaolers ſhall be liable 
to an attachment, 288. 1. 31 
2. They are puniſhable by the juſlices 
of gaol-delivery for retuiing to take 
the cuſtody of felons from conſtables, 
&c. 42. f. 16 


GENERAL ISSUE. 


What pleas in bar to an appeal are con- 
ſiltent with the general iſflue, 
357. . 137 


GENERAL WARRANT, 
See AxRESTs, No. 38. 


The caſe of general warrants ſtated, 175 


GENTLEM AN. 


I, ** Generoſus,” or“ Armiger,” are ei- 
ther of them good addition for the 
eſtate and degree of a man; and gene- 
ro/a for that of a woman, 344. ſ. 111 


2. Where an appeal deſcribes a party as 
gentleman who is not fo either by 


birth or reputation, it will abite the 
writ, Page 341. . 103 


3. In what caſes ſcandal thrown upon 
the character of a yentleman was cog- 
nizable by the court of the conſtable 
and marſhal, as a court of honour, 18 


GRAND JURY. 


Sec J URORSs 


GUARDIAN, 
See Ayer il, No. 144. 


H. 
HABEAS CORPUS. 


See Ball, No. 18. to No. 35. No. 56. 
106, 107, 119. 134, 135, 130. 158, 
159. 


2. lt is a contempt puniſhable by attach- 
ment fur an inferior court to proceed 
after a habeas corpus allowed, 

288. ſ. 28 


2. A gaoler is puniſhable by attachment 
tor diſobey ing writs of habeas corpus, 
288. 1. 31 

It is no excuſe for not obeying a writ 
of habeas corpus, that the priſoner did 
not tender his tees to the gaoler, 16. 


V2 


HAMLET. 


Whether a dne may come from a 
hamlet, 335» 350 


HEADBOROUGH. 


See CONSTABLE. 


H E I R. 
See APPEAL, 


HERALDS, 


See ConSTABLE and MARSHATL. 


Ff 3 HIGH 


HIGHWAYMAN. 


Sce RoBBERY. 


The reward for apprehending and con- 


victing a highwayman, Page 165 


HOMICIDE. 


See Bail. 


1. A perſon arreſled upon light ſuſpicion 
of homicide may be bailed by a juſ- 
tice of the peace, 197. 1. 34 

2. Excuſable homicide not bailable by 
Juſtices of the peace, 1b. 


3. In what caſes a perſon committed for 
homicide is repleviſable, 
202. 206. 212 


4. Whether bailable by juſtices of gaol- 
delivery, 206. 219 


5. In what caſe a priſoner acquizted of 
homicide may be remitted to priſon, 
or bailed, 190, 197 


6. What fge is due to a coroner for tak- 
ing an inqueſt of homicide, 118 


HOMINE REPLEGIANDO. 
See Barr, 
HONOUR. 

See CONSTABLE and MARSHAL. 


HOSTLER. 


« Heffler“ is a good addition, as com- 
ing properly under the notion of a 
myſtery ; but he may be ſued by the 
addition of ** /abourer,”” 345. 1.118 


HOUR. 


1. Omitting the hour in the count in an 
appeal is not fatal; but it is ſafeſt 10 
inſert if. 332. . 87 


- 
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HIGH CONSTABLE. 


Ser CoNs TABLE. 


HIGHWAY. 
Sce CERTIORARI, SHERIFF'S Top x. 


2. If the hour as well as day be ſet forth 
in alledging the offence of the prin- 
cipal, it is fatal to mention the day 
only in deſcribing the offence of the 
acceſſary, „C Se 208 
3- It is ſufficient to ſay the fact was done 
about ſuch an hour ; and a miſtake of 
the hour will not be material upon 
evidence, 15. 


f 


HOUSE or CORRECTION. 
By 6. Geo. 1. c. 19. juſtices of the 


peace may commit vagrants and other 
offencers charged with ſmall offences, 
either to the common gaol or houſe of 
correction, as they ſhall think proper, 


233 
HUE any C R *. 


1. The ſheriff in his torn may inquire of 
all thoſe who ſhall levy hue and cry 
without cauſe, or ſhall neglect to levy 
it where they ought, 144. . 98 


2. Private perſons are bound to appre - 
hend offenders upon a hue and cry le- 
vied againſt them, 161.1. 14 


3. Hue and cry is the purſuit of an of- 
fender from tcwn to town till he is 
taken, 2 "$97 6 

4. All who are preſent when a felony is 
committed, or a dangerous wound is 
given, are bound both by common 
law and by ſtatute, to raiſe the hue, 
and cry againſt the offenders who 
eſcape, 1b. 

5. A man may lawfully raiſe it againſt 

one who ſets upon him in the high- 
way to rob him, | ib. 


6. By 13. Edw. 1. c. 4. hue and cry 
ſhall be levied upon a f{irarger who 
ſha!l not obey the arreſt of the watch 
in the night time, TIES ib, 
7. By 21. Edw. 1. ft. 2. it may be raiſ- 
ed apainſt treſpaſſers in parks, 76. 


8, To levy hue and cry without cauſe 
is conſidered as a Gilturbar.ce of the 
public peace "ts 


7 The 
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9. The manner in which the hue and cry 
ſhall be levied, Page 158. ſ. 6 


10. By the ſtatutes of Winton, if the 
country will not anſwer for the bodies 
of ſuch as commit robberies and felo- 
nies within forty days, by levying the 
hue and cry, the inhabitants where 
the offence was committed, ſhall be 

* an{werable, &c. 158 

11. But to make the country liable, the 
robbery mult be open and violent, and 
not done in any houſe, 153 (N) 


12. But it is not neceſſary that it ſhould 
be done in the public highway ; if 
committed in a coppice it is ſufficient, 


158 (N) 


13. By 27. Eliz. c. 18. the inhabitants 
of every hundred where the offence 
ſhall be committed ſhall pay half the 
damages recovered againſt the hun- 
dred for neglecting hue and cry, 158 


14. No hue and cry ſhall be deemed 
ſufficient, unleſs made both with horſe- 
men and footmen, 159 


15. No perſon robbed ſhall maintain 
any action upon theſe ſtatutes, unleſs 
he give immediate intelligence, and 
within twenty days before the action be 
examined before a magiltrate, &c. 76. 


16. By 8. Geo. 2. c. 16. the perſon rob- 
bed mutt alſo give notice to a con- 
ſtable near the place, deſcnbing the 
particulars of the robbery, &c. _ 

iD. 

17. No hundred ſhall be chargeable, if 
the felons be apprehended within 
forty days after notice, &c. in the 
Gazette, ib, 


18. By 22. Geo. 2. c. 24. no perſon thall 
recover more than 2001. unleſs two 
perſons are in company at the time of 
the robbery, 160 


19. Nor by zo. Geo. 2. c. 3. and 
4. Geo. 3. c. 2. unleſs three perions be 
together, if the plaintiff is receiver of 
the land-tax, 10. 


20. Thoſe who are taken upon a hee 
and cry are irreplevilable by the ſta- 
tute of Wellminſter, 202. f. 41. 


HUND RE D. 


See ESCAPE. Hug anpD Cay. 


HUSBAND AND WIFE. 


1. A feme covert being appealed with- 
out the huſband cannot have damages 
on her acquittal; /ed guære, 

| Page 365. ſ. 149 

2. A conſpiracy may be ſuſtained at 
common law by huſband and wife, 
for a malicious appeal againſt the 
wife only, 365 

3. If a huſband and wife are appealed 
and acquitted, they ſhall have a joint 
Judgment for the damage to the wife, 
and ſhall bave ſeparate executions for 
their ſeveral damages, 365, 366 


4. An appeal lies againſt a feme covert 
without taking notice of the huſband, 


313. f. 46 
5. But a wife cannot bring an appeal 
without her huſband, 321 


6. In an appeal, the addition of the 
place of habitation of a wife is ſuffi- 
ciently ſhewn by ſhewing that of the 


huſband, 340, 347 
I 4 J. 
IDE Or. 
Ser AppEAL, No. 56. ArprOVER, 
No. 6 


IMPARLANCE. 


Where an appeal may be abated before 
and aſter imparlance, 


IMPEACHMENT. 


A lord committed by the houſe of lords 
on an impeachment of treaſun, and 
afterwards pardoned, cannot be di/- 
charged by the court of king's bench, 
— Sed quare, if the court may not 

Ff4 | bail, 


— — — —— > 
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bail, eſpecially if po parliament be JOINDER or COUNTIES. 
ſitting, Page 220 ; 


See LoN Don. 


IMPRISONMENT, Where a trial ſhall be by a jury returned 
ie | trom two counties, Page 242 


Sce CommLTMENT. ArrgsT, HABEAS 
Cop us. 


IRELAND. 


Ste ADDITION, No. 109. Jusricxs 
or THE PEACE, No. 56. 


INCENDIARIES, 


See ARSON. 
INN or COURT. IRONS. 
See CLERGY, 4th Vol. A gaoler is no way puniſhable for keep- 
r N ing a debtor in irons, 227. 1.33 
INQUEST or OFFICE. 
| | ISSUE. 


See CoroNnER. | 
NS See GEN ENAL IssVvE. CHALLENGE, 


Jurors, INFORMATION Qui Lam, 
INQUISITION. 
| JUDGE. 


See CoronEeR, 
1 See Cours. ATTACHMENT, BAIL. 
An inqui ition is an accuſation, &c. found Oren ans na. Ga- 


by jurors returned to inquire of the DeLivery, AssizE. 
particular oftence only which is in- wap ; 


dicted, 299. c. 25 
CDGME NT. 
INSUFFICIENT. Sze ABJURATION, No. 5. 
* 5 8 _ of taking W JURISDICTION. 
| See JusT1cEs or Peace. Court. 
INTENDMENT, | KinG's BENCH. 


1, If a man have a houſe which ſtands 
avon the precincts of two leets, he 
ſwall do ſuit at that within the juriſ- 


See APPEAL, 157. 


TNTEREST, diction of which his bed-chamber lies, 
| 3 ; | gt. {. 12 
See EVI DE NOE. | 2. A court ſhall not be preſumed to 
have juriſdiction where it doth not 

RY appear, | . 94. 1. 21 
INTERROGATORIES. 3. Jo what caſes judges are puniſhable 


20; exceeding their juriſdiction, 225 


dee ATTACEBMERT, | 
JUR 0 8. 


A TABLE OF PRINCIPAL MATTERS. 


JURORS. 


1. If the king grant a ſpecial commiſ- 
ſion for the trial of indi ments in one 
county which have been found in an- 
other, yet the trial muſt be by jurors 
of the proper county, Page 20 


2. What is a proper place from whence a 
viſue may come (Sc A HPEAL, No.187. 
to 201.) 265, 266 


JUSTICES. 


See Oy Er and TERMIN ER. Cours. 
Bait, PROCESS. GaOL-DELivERY. 
ASSIZE., 


JUSTICES OF THE PEACE. 


See CoNSsERVATOR. CoRON ER. Ar- 
TACHMENT, SESSIONS. ESCAPE. 
ConSTABLE. EXAMINATION, BAIL. 
ComMlTMENT. ARREST, 


JusT1ces or Pact are of three de- 
ſcriptions, viz. 1. by ſtatute, 2. By 
charter or grant. 3. By commil- 
lion, 54 


How JusT1cts of THE PEACE ARE 
ORDAINED, 


2. By 2. Edw. 3. c. 16, it is ordained, 
that in every county, good and lawful 
men, &c. ſhall be aſſigned to keep the 

peace, 55. .. 1 

2. By 4. Edw. 3. c. 2. juſtices aſſigned 

to keep the peace ſhall not bail thoſe 
who are not mainpernable, and they 
ſhall cranſmit their indictments to the 


jullices of gaol-delivery, © 55. ſ. 2 


3. By 18. Edw. 3. c. 2. they ſhall, with 
others learned in the law, be aſſigned 
by the king's commiſſion to hear and 
determine | Dew and treſpaſſes in the 
ſame counties, and to inflict reaſonable 


puniſhment, 65.1.3 


4. By 34. Edw. 3. c. 1. they ſhall re- 
' ſtrain barrators, &c. and enquire of 
pillers and robbers, and arreſt ſuch as 
they find by indictment or ſuſpicion, 
and put them in priſon, and take all 


that be not of good fame, &c. &c. 
Hage 56.1.4 


5. By 17. Rich. 2. c. 10. in every com- 
miſſion of the peace two men of the 
law ſhall be aſüg ned to deliver thieves 
and telons, 56. f. 5 


6. By 2. Hen. 5. c. 4. the juſtices named 
ot the guorum, except, &c. ſhall be 
reſiant in the ſhire, and make their 
ſeſhons four times a-year, 56.1.6 


How JusTiIcEs or THE PEACE ARE 
COM M1SSLONED, 


1. The commiſſion of the peace, after 
having been altered during ſeveral 
reigns, was ſettled in the reign of 
Queen Elizabeth in its preſent form, 


57 
2. The ſubſtance of the commiſſion of 
the peace ſtated, 57. . 9. 58. 1. 13 


3. All commiſſions of the peace muſt be 
in the king's name, 73. f. 53 


4. In what manner the king may grant 
commiſſions to the mayors of a town 
to be perpetual Juſtices of the peace, 
73˙.53 


How JusT1Cgs of THE Peace ARE 
TO BE QUALIFIED, 


1, By 5. Geo. 2. c. 18. &18,Geo.2. c. 20. 
no perſon ſhall act as a juſtice of peace 
who has not an eſtate, frechold, copy» 
hold or for years determinable upon 
life, of the clear yearly value of 100l. in 


England or Wales; or the immediate 


reverſion or remainder in lands, te- 
nements, or hereditaments leaſed for 
one, two, or three lives, or for term 
of years, determinable upon one, two, 
or three lives, upon reſerved rents of 
the clear yearlyvalue of 3ool. 58.1. 14 


2. By 18. Geo. 2. c. 20. no perſon 
ſnall act as a juſtice of the peace until 
he has taken the oath as therein de- 
ſcribed, | 59 


3. A copy of which oath ſhall be given 
from the records of the ieſhon, and 
ſuch copy be admitted as evidence, 

| 59. 1. 15 


4 By 


— — ?r*' ESC 
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4. By 18. Geo. z.c.20.1. 3. perſons acting 
as juſtices of peace «i:thout having 
taken the oath, or being qualified, 
ſhall forfeit 100l. to be recovered 
by action, and the proof of the qua- 
ligcation to lie upon the defendant, 

Page 60. 1. 16 


5. By 18. Geo. 2. c. 20. ſ. 4. if 
the defendant in any ſuch action ſhall 
intend to inſiſt on any qualification not 
ſpecified in the oath, he ſaall give a 
written notice thereof to the plaintiff, 

60. f. 17 

6. By 18. Geo. 2. c. 20. ſ. 5. no lands, 
tenements, or hereditaments, not de- 
ſcribed in the oath, or in the notice, 
ſnall be admitted on the trial of ſuch 

action as any part of the qualifica- 
tion, 60. ſ. 18 


7. By 18. Geo. gz. c. 20. ſ. 6. where 
the qualification eſtates are with other 
eſtates incumbered, the eſtates de- 
ſcribed in the oath and notice ſhall be 
taken io be incumbered only ſo far as 
the other eſtates are unable to pay, 

\ 61.1. 19 


8. By 18. Geo. 2. c. 20. ſ. 7. where 
the qualification, or any part thereof, 
conſiſts of rents, it ſhall be ſuſficient 
to ſpecify in the oath and notice 
ſo much of the eſtates out of which 
the rent iſſues as {hall be of ſaflicient 
value to anſwer the rent, 16. ſ. 20 


9. By 18. Geo. 2. c. 20. ſ. 8. if the 
informer be nonſuited, &c. the de- 
fendant ſnall recover treble coſts, 

. . 2 

10. By 18. Geo. 2. c. 20. ſ. 9. only one 
penalty ſhall be recovered from the 
ſame perſon, ib. [. 22 


11. By 18. Geo. 2. c. 20, f. 10. no ſub- 
ſequent action ſhall be maintained for 
offences committed prior to the firſt 
action, ö ib, 1. 23 


i2. By 18. Geo, 2. c. 20. f. 11. the 


action muſt be commenced within ſix 
months after the fact committed, 

62. ff. 24 

13. By 18. Geo. 2. c. 20. ſ. 12. the act not 

to extend to any city or toun being 

a county ol itſelf, or to any other city, 


town, cinque port, or liberty having 
juſtices of the peace, Page 62. 1. 2g 


14. By 18. Geo, 2. c. 20. f. 12. the 
act ſhall not extend to any peer, 
privy counſellor, judge of the king's 
bench or common pleas, baron of the 
exchequer, attorney or ſolicitor-ge- 
neral, juſtice of the great ſeſſion in 
Wales, peer's eldeſt fon, or member 
of parliament, ib. ſ. 26 


15. Or by 18. Geo. 2. c. 20. ſ. 14. to 
board of green cloth, commithoners 
of the navy, ſecretary of ſtate, &c. 

ib. 1. 27 


16. Or by 18. Geo. 2. c. 20.1. 15. to 
the univerfitics of Oxford anc Cam 


bridge, 63. ſ. 28 


How ]JusTiCEs ARE TO TAKE OATH 
OF OFFICE. 


1. On renewing the commiſſion of the 
peace a writ of dedimus poteſlatem 
iſſues out of CHanctry, directed io 
ſome antient juſtice or other perſon, 
authorifing them to take the oath of 
the perſon appointed, and to return 
the ſame into the court of chancery: 
to which oath of office are ſeverally 
annexed the oaths of ſupremacy and 
allegiance, 63.1. 29 


2. The form of the oath of office ſtated» 
| ib. ſ. 30 
3. By 1. Geo. 3. c. 13. juſtices of peace 
who have taken the bath of office under 
one reign, and are re- appointed by 
the ſucceſſor to the crown, may act 
Without taking the oath again, 
64. . 31 
4. By 1.Geo. 3. c 13. f. 2. the oath ſhall 
be regiſtered by tue clerk of the peace, 
&c. 1b. ſ. 32 


5. By 7. Geo 3. c. 9. perſons who have 
once taken the oath ſhall nat incur 
the penalty by omitting to take it 
again on being re-appointed, 
65. ſ. 33 
6. Juſtices of the peace are in gene ral 
indemaifted for not having taken the 
Qatas, provided they have properly 
0 qualiſed 
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gualiged themſelves to act as juſ- 
tices, Page 65. notis 


WHO ARE EXCLUDED FROM BEING 
JusTicgs or PEACE. 


I. No coroner or ſheriff ſhall be a juſtice 
of the peace during his continuance in 
oftice, 65. f. 34 

2. But a juſtice of peace being created 
a peer, whether temporal or ſpiritual, 
a knight, a judge, or a ſerjeant, will 

not take away his authority, 26. f. 24 

. By 5. Geo, 2. c. 18. no attorney, 
ſolicitor, or proctor, ſhall be a juſtice 
of peace for a county during his prac- 
tice, ib. 1. 35 

4+ By 9. Geo. 3. c. 30. commiſſioners 
of the navy may act as juſtices of thę 
eace in all places whatſoever reſpect- 
ing perſons charged with forging ſea- 
men's wills, tickets, letters of attor- 
ney, &c. 66. 1. 36 


WHAT STATUTES MAY BE EXECUT=» 
ED BY a JUSTICE OF THE PEACE. 


3. Juſtices of the peace may, by virtue 
of their commiſſion, execute all ſta- 
tutes whatſoever made far the preſer- 
vation of he peace, — 35 


2. But juſtices of the peace cannot exe- 
cute a ſtatute in the caſe of a new. 
created offence, unleſs authority be 
given to them for ſuch purpoſe in 


expreſs words, 67. 1. 38 
3- Inſtances of ſtatutes which they can- 
not execute, ib. 39 


4. By 15. Car. 2. c. 8. a juſtice of the 
peace, if he be a commiſſioner, far- 
mer, or ſub-commiſſioner of exciſe, 
ſhall execute any ſtatute relating to 
the exciſe, | ib. 1. 40 
5. By 24. Geo. 2. c. 40. ſ. 22. ajuſtice 
of the peace who is a brewer, inn- 
keeper, diſtiller, or ſeller of ſpirituous 
| liquors, cannot execute any ſtatute 
relating to ſpirituous liquors, 76. 1. 41 
6. By 26. Geo. 2. c. 13. a juſlice of the 
peace who is a victuallez or maltſter 
thal! not execute ary ſtatute relating to 


the ſaid trades, or to the granting of 
licences to publicans, Page 67. ſ. 42 


7. By 31. Geo. 2. c. 29.1. 32. a juſtice 
of the peace who is a miller, meals, 
man, or baker, cannot execute any 
ſtatute relating to the due making of 
bread, or the price and aſſize thereof, 
&c, ib. ſ. 43 


How ]usT1CEs FOR A COUNTY MAY 
© ACT WITHIN A LIBERTY. 


1. Juſtices of peace for a county have no 
coercive power out of the county, and 
therefore orders of baſtardy, &c. made 
out of the county are not binding; 
but recognizances and informations 
taken by them in any place are good, 

68. . 44 

2. By 9. Geo, 1. c. 7. ſ. 3. if a juſtice 
af the peace for a county dwell in 
any city or other precinct that is a 


county of itſelf, fituate within the 


county for which he is appointed, he 
may grant warrants, take examina» 
tions, make orders, although ſuch 
dwelling be out of the county, 

ib. ſ. 45 


3. By 28. Geo. 3. c. 49. any juſtice 
acting for a county may act as ſuch, 
in any place within a city, town, or 
precin& which is a county of itſelf, 
and ſituated within, or ſurrounded by, 
or adjoining to any ſuch county ; but 
they cannot intermeddle in any mo- 
tion ariſing within ſuch city, town, 
or har 69. ſ. 46 


4. Juſtices of peace alſo may, by the 
ſpecial words of their commiſſion, a& 

as well within liberties as without, 
| ib. 1. 47 


5. Juſtices of the peace may execute 
their office within a town which has a 


ſpecial commiſſion of the peace for its 


own limits, unleſs ſpecially excluded, 
ib. 1. 47 
6. If therefore the crown grant to any 
city to have juſtices of its own within 
itſelf, excluding the county jultices 
from intermeddling therein in the or- 
dinary buſineſs of a juſtice of the 
peace, 
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peace, the acts of a county juſtice 
therein are void, Paze bg. 1. 48 


7. But if a ſtatute give juriſdiction to 
juſtices of the peace reſiding near the 
place where offences ſhall be commit- 
ted, the jultices of the place and the 


county juitices have concurrent juriſ- 


diction, ib. ſ. 49 


8. So a charter granting juriſdiction to 


borough mapi:trates does not exclude 
the county juſtices from bavingconcur- 
rent authority, except there be expreſs 
words to that effect in the charter, 

ib. 1. 49 


9. By 15. Geo. 2. c. 24. city juſtices 
may commit perſons apprehended 
within their limits to the houſe of cor- 
rection for the county in which ſuch 
city or liberty is ſituated, if the ia - 
habnants thereof contribute to the 
fupport of ſuch houſe of correction, 

70. 1.50 


x0. By 24. Geo. 2. c. 55, juſtices of 
peace tor one county may indorſe 
warrauts iſſued by juſtices of the peace 
for another county, for the appre- 
hending of felons who have eſcaped 
fromthe county where the offence was 
committed, and admit the party to 
bail when apprenended, if the offence 
be bailable, 70, 71 


11. By 28. Geo. 3. c. 49. any juſtice 
of the peace acting for two or more 
adjoining counties may act for each 
county reſpectively, although the juſ- 

' tice do not reſide in the county, 
7. 51 


How rat jusrieis or Prace Mar 
PROCEEDON LINDICTMENTS TAKEN 
BEFORE THEMSELVES, 


1. Subſequent juſtices of the peace may 
proceed on indictments taken before 
their predeceſſors, 73. f. 54 


2. Juſtices of peace cannot proceed on 
an indictmeat taken before a corcner, 
or joſtices of oyer and terminer and 
gaol- deli very, ib. ſ. 54 


By war NAME Jusricks or Pact 
ARE 10 BE DESCRIBED. 


1. They may be named © keepers of the 
peace,“ although they are expreſly 
commiſſioned by the name of 1 
© tices of the peace,” Page 73.1. 55 


2. The deſcription of juſtices of the 
peace by the name of ** ;uftices of our 
& Lord the King to preſerve the peace, 
&c.” is good, without ſaying ** rhe 
« King's peace.” ib. 1.55 


3+ By 26. Geo. 2. c. 17. the acts of 
juſtices of the peace ſhall be good, 
though they are not therein deſcribed 
to be cf the quorum, 73. 1. 56 


Or Trae JusTICES aUTRORITY IN 
FELONY, 


1. Juſtices have herein no power unleſs 
their commiſſion authorizes them 70 
hear and determine felonies, which in 
general is given to thoſe of the quo- 
rum only, and a certiorari has been 
quaſhed becauſe it only mentioned 
Juſtices of the peace, without adding 
they were aſſigned to hear and deter- 
mine ſelonies; ſed guære, ib. ſ. 57 

2. The clauſe in the commiſſion, to hear 
and determine felonies, gives juſtices 
no juriſdiction over an offence which 
by ſtatute is ſpecially appointed to 
juſtices of yer and terminer, 74 

3. Juſtices of the peace have no power 
to take an indictment on 5. Eliz. 
d. 14. concerning forgery, 75 


4. Nor on 2. & 3. Ed. 6. c. 24. con- 


cerning acceſſar:es in one county to 
felonies in another, ib, 1.58 


5. Yet by force of 2. and 3. Phil. & M. 
c. 10. and as all felonies include 
breach of the peace, juſtices of the 
peace may take examinations for any 
Kind of felony, and commit the of- 
fenders, &c. &c, i6, 


6. But as the 2. & 3. Ph. & M. c. 10, 
and 1. & 2. Ph. & M. c. 13. direct 
juſtices to certify their examinations 
in homicide, they ſeldom proceed tur- 

; tuer 
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ther in relation to any felonies, though 
within their commiſſion, except only 
petty larcenies, Page 75 


7. Juſtices of the peace in England may 
commit an offender againſt the Iriſh 
law for felony, in order to be ſent to 
Ireland, the offence being committed 
there, 76. 10116 


3. A juſtice of the peace cannot take a 
erſon from the cuitody of the king's 
OS and ſend him to the county gaol, 
but he may, by his warrant, charge 
him criminally where he is in cuſtody, 
16. 


9. Two juſtices may take a recognizance 
for telovy on the high ſeas, & c. &c. 
ib. 


10. Juſtices may take an inquiſition of 
murder if the body cannot be found, 
16. 


Or THE FOWER or JUSTICES IN 
TREASON, PREMUNIRE, AND Aus- 
PRISION, 


1. None of theſe offences are within 
their commiſſion, yer, being againſt 
the peace, any juſlice may apprehend 
the offender, 6 


2. They may allo take the examination 
of ſuch offenders, and the information 
of witneſſes, and bind them over, &c. 
purſuant to the ſtatutes of Phil. & 

ib. 

3. By 3. Hen. 5. c. 7. juſtices of the 
peace ſnall have power by the king's 
commiſſion to enquire of falſe money, 
&c. 77. ſ. oo 


4+ By 5. Eliz. c. 1. they may enquire 
of the offence of maintaining the 
pope's power, 16. 61 


5. By 13. Edw. 1. c. 8. they may in- 
quire of offences touching the ſupre- 
macy, & c. 16. 62 


Or THE POWER OF JUSTICES OF 
PEACE IN INFERIOR OFFENCES. 


1. Jaſtices of the peace are empowered 
to hear and determine all treſpaſſes ; 
which comprehends ail inferior of- 
fences againſt the peace, 10. 


2. By the common law juſtices of the 
peace have no juriſdiction over forgery 
or perjury : the reaſon of it, 


Page 77 
3. Libels are indiQable before juſtices of 
the peace, 1 


4. A perſon may be indicted before juſ- 
tices of the peace for being an extor- 
tioner or a night- walker, and haunter 
of bawdy-houſes, 78 


5+ Juſtices of peace have jnri{diQion over 
all inferior crimes whether mention- 
ed in their commiſſion or not, as be- 
ivg againſt the peace, ib. 


Iv waar casks JUSTICES OF THE 
PEACE MAY ACT” THOUGH INTE- 
RESTED, 


1. Juſtices of the peace cannot, by the 
general rule of law, execute their of- 
fice in their own caſe, i6. ſ. 68 


2. By 16. Geo. 2. c. 18. Juſtices — 


act in matters relating to the relief, 
ſettlement, ard maintenance of the 
poor; to paſſing and puniſhing of va- 
grants; to the highways, and to pa- 
rochial aſſeſſments, although rated ta 
the charges of the pariſh in which 
they act, | ib. 69 


3. But on an appeal againſt an order of 
remoyal thoſe juſtices who are rated 
to the relief of the poor in either of 
the contending pariſhes have no right 
to vote by virtue of this ſtatute, 


75. 1. 70 


How Far JusSTICES OF THz PRACES 
ARE IMPOWERED TO ADMINISTER 
OATHS. 


f tie 


By 15. Geo. 3 c. 39. any juſtice onder 


peace may adminiſter an oath uu 
any ſtatute whereby a penalty is di- 
rected to be levied, or a diſtreſs made, 

16. 1.71 


How 
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How rar JovsT1CEs or THE Peace 
MAY ACT THOUGH NOT OF THE 
QUORUM. 


By 7. Geo. 3. c. 21. all acts to be done 
by two juſticcs in ſuch places where 
there is only one juſticę of the quorum, 
ſhall be good, though neither of the 
juſtices Who do the act is of the 
gaorum, Page 79. 1.72 


How Far [usT1CEs or THE PEACE 
ARE PROTECT&LDe 


1. It is actionable to call a juſtice, ** raſ- 
« cal,” „ villain,” © liar,” or any 
other opprobrious name, while in the 
execution of his office, 80. f. 73 


2. Juſtices of the peace ate not ee 
able civilly for acts done by them in 
their judicial capacities; but if they 
abuſe their authority, they may be pu- 
niſhed criminally by information, 

ä 1b. 74 

3. An information will not be granted 
againſt a juſtice for an act done by 
him judicially, though ſuch act be 
illegal. if he acted fairly, and without 
corrupt motion, ib. 

4. By 1. Jac: 1. & 5. juſtices of peace 
ſhall have double coſts in actions 
brought againlt them in which the 
plaintiff is nonſuited, &c. . ib. ſ. 75 


5. By 21. Jac. 1. c. 12. actions againſt 
juſtices of the peace mult be laid in 
the proper county, 81. 1. 76 


6. By 24. Geo, 2. c. 44. no writ or 
proceſs ſhall be ſued out or ſerved on 
a juſtice until notice thereof has been 
delivered to him at leaſt one month 


before the ſame is ſued out, in which 


notice the cauſe of action ſhall be 
ſtated, 16. 77 
7. By 24. Geo. 2 c. 44. 1. 2. the 
juſtice may tender ameads within a 
month after ſuch notice, 1b. ſ. 78 


8. By 24. Geo. 2. c. 44. f. 3. if the 
plaintiff, on the trial of ſuch action, 
do not prove that he gave ſuch notice, 
the juſtic2 ſnell have a verdict, 

ib. ſ. 79 


9. By 24. Geo. 2. c. 44. {. 4. if the 
Jultice ſhall not have tendered amends, 
he may, on leave, pay money into 
court, Page 82. 1. 79 

10. By 24. Geo. 2. c. 44. ſ. 5. no evi- 
dence ſhall be received of any other 
cauſe of action than that which is con- 
tained in the notice, ib. 


11. By 24. Geo. 2. c. 44. ſ. 6. no 
action ſhall be brought againſt any 
peace officer for any thing done under 
a juſtice's warrant, until a copy of ſuc 
warrant has been demanded in writ- 
ing and refuſed, ib. 1. 80 


12. By 24. Geo. 2. c. 44. f. 6. if 
after ſuch copy any action is 
brought, the juſtice who ſigned the 
warrant muſt be made a defendant, 
and the jury, on producing and prov- 
ing the warrant, ſhall give a verdict 
for the defendants, Aer 
any defect of juriſdiction in the jul- 
tiee, 83 

13. Ia what caſes the defective warrant 
of the juſtice ſhall juſtify the — 

1b. 

14. By 24. Geo. 2. e. 44. ſ. 7. if in 
any action on this ſtatute the plaintiff 
obtain a verdict, and the judge cer- 
tifies that the injury for which the 
action was brought was wilful and 
malicious, the plaintiff ſhall have 
double coſts, | ib. 1. 81 


15. All actions muſt be brought againt 
a juſtice of the peace within fix ca- 
lendar months, ib. 


16. Where there is a Special wverdi tt 
found in any action brought on this 
ſtatute, and it appears, from the facts 
found, that the act was done by a 
juſtice of the peace, the malter, on 
verdict for the plaintiff, muſt 1ax 
double colts, though no certificate be 
made, | Ib. 1. La 


17. Secretaries of ſlate and privy coun» 
ſellors are not magiſtrates, nor king's 
meſſengers officers within the mean- 


ing of this ſtatute, 84. 1. 83 
18. On 
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18. On an action againſt a juſtice, on a 
convicticn, the defendant muſt ſhew 
that his proceedings were regular, 

| | Page 84. i. 84 

19. An action of treſpaſs will not lie 
againft a juſtice of the peace for mak- 
ing a warrant to diſtrain for the poor's 
rate, if the rate have not been ap- 
pealed from, ib. 1. 85 


20. If a juſtice iſſue a warrant that is 
totally illegal, he is liable to an action 
of Falk impriſonment, though he did 
not act intentionally wrong, 16. ſ. 85 


How rA JusTICEs or PEACE MAY 
AWARD COSTS. 


1. By 18. Geo. 3. c. 19. when a juſ- 
tice hears a complaint, on any war- 
rant or ſummons iſſued, he may award 
colts to be paid by either party, as 
he ſhall think fit, to be levied by di- 
ſtreſs, ib. 1. 86 


2. Upon a conviction off a penal ſtatute, 
where the penalty ſhall not exceed 
five pounds, the colts may be deduCt- 
ed from the penalty, provided they 
do not exceed a fifth part of ſuch pe- 
nalty, 85.1. 87 


JUSTICIER. 
See KinG's BEN CR. 
JUSTIFICATION. 


Je JusT1CEs of PEAcs, ARRESTS, 
PLEADING. | 


K IN G. 


See IN DICTENT. PAR DON. CHAT - 
LENS GE. Cours. 


1. The king is the ſupreme magiſtrate 
of che k ngdom, and entriſted with the 


whole executive power of the law, 
Page 1. ſ. 1. 
2. No court can have any juriſdiction, 
unleſs it ſome way or other derive it 
from the king, 2 


3. The king cannot ſit in judgment 


upon any indictment, becauſe he is a 
party, and he has delegated all his 
power to his judges, ib. ſ. 2 


The king cannot alter the certain and 
eſtabliſhed rules of court, or add to the 
juriſdiction of an antient court, 156. 


5. The king's grant of a judicial office 
for life which has been uſually 
granted at will, is void, ib. ſ. 5 


6. The king cannot grant even a mere 
ſpiritual juriſdiction, Note in marg. 
7. The king cannot grant any new com- 
miſſion whatſoever that is not warrant- 
ed by antient precedents, however ne- 
ceſſary or conducive to the public 
good, 3-1.8 
8 Before the Hat. of Ye. he could not 
authoriſe perſons to take care of ri- 
vers, and the fiſhing therein, 16. ſ. 8 


9. The king's demiſe does not determine 
commiſſions, &c. &c. 1b. . 11 


10. The king ſtill continues the princi- 
pal conſervator of the peace; but he 
cannot take a recognizance of it, 

51. f. c 

11. The king, by his commiſſion, may 

authoriſe whom he pleaſes to execute 


an act of parliament, 65. f. 37 


12. The king's lands, while they con- 
tinue in his poſſeſſion, are wholly out 
of the juriſdiction of the ſheriff's torn, 
and of all ſuch courts, 131. 1. 26 


13. Whether thoſe who are taken by the 
commandment of the king are reple- 
viſable, (See Bait, No. 107,) 

200. 214. 218, 


KING's BENCH, 


See Bait, APPeEAL. CERTIORARI. 
1. The king's bench retains all the power 
which remained in the court of the 
high julticier, aſter the courts of ex- 


chequer 
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chequer and common pleas were ſe- 
parated from it, eipeciaily the ſu- 
preme juriſdiction in all criminal 
matters, Pate . ch. 3. 


2. The king's bench is entruſted with 
the higheſt juriſdiction over all capi- 
tal offences, miſdemeanors, public 
breaches of the peace, oppreſſions of 
the ſabjet, and all factions, contro- 
verſies, debates, miſgovernment, or 
other crime, manifeltly againſt the 


public good, 9. ſ. 3 
3. This court is empowered to ſind re- 
dreſs for every injury, 10 


4+ It is not neceſſary to ſhew a prece- 
dent for the remedial interpoſition of 
this court; for, being the cuſtos morum 
of the realm, wherever it meets with 
an offence contrary to the firſt prin- 
ciples of common juſtice, and of dan- 
gerous public conſequence, it will 
adapt a puniſhment proportioned to 
the enormity of the offence, 10. ſ. 4 


5. tis in the difcretion of the king's 
bench to inflict ſuch fine and impri- 
ſonment, and even infamous puniſh- 
ment on offenders, as the nature of 
the crime requires, ib. ſ. 5 


6. This court is not confined to make uſe 
of their own priſon, but may commit 
to any priſon in the kingdom, and no 
other court can bail a priſoner com- 
mitted by this court, ib, 


7. The king's bench may proceed on 
indictments found before any other 
courts, and removed into it by cer- 
tiorari, as well as on indictments and 
informations originally commenced in 
it, &c. 16. ſ. 6 


8. A ſtatute which appoints that crimes 
of a certain denomination ſhall be tried 
before certain judges, does not ex- 
clude the juriſdiction of the king's 


bench without expreſs negative words, 
ib. 1.5 


g. Where a ſtatute creates a new offence, 
and creates a new juriſdiction, pre- 
ſcribing a certain mode of proceeding 


for the puniſhment of it, it is queſti- 


enable whether the king's bench has 
concurrent juriſdiction, 10. 1,6 


10. A record removed into the king's 
bench cannot regularly be remanded 
aſter the Term; but the judges, to 
prevent a delay of juſtice, may refuſe 
to receive it, &c. Page 11. 1. 7 


11. The king's bench may grant a »//# 
prius, as well in caſes of treaſon and 
felony as in other caſes ; and in ſuch 
caſe the tranſcript of the record only 
is ſent down to trial, ibs 


12. By 6. Hen. 8. c. 6. the king's bench 
may remand and ſend down, as well 
the bodies of all felons and murderers 
brought before them as their indict» 
ments, into the counties where the 
oſtence ſnall have been committed, 
and may command the juſtices to pro- 
ceed in the trial thereof, as if the a 
had never been removed, 16. ſ. 8 


13. This ſtatute ſhall not extend to high 
treaſon, 18. f. 9 


14. The king's bench is the higheſt 
court of common law, and hath power 
to reverſe erroneous judgments of all 
inferior courts, and to puniſh all in- 
ferior magiſtrates, and all officers of 
juſtice for corrupt abuſes of their au- 
thority, but not for mere miſtakes, 
&c. 16. 1,10 


15. The king's bench, being the ſu- 
preme court of oyer and terminer, gaol - 
delivery, and eyre, ſuſpends the power 
of all other courts of this kind in the 
county wherein it ſits, during the time 
of its fitting, and renders all their 
proceedings void, 1b. ſ. 11 


16. But ſuch juſtices may proceed upon 
indictments taken in a foreign county, 
and removed before them, or it taken 
before the Term; /ed quere, if it is 
not ſafeſt to have a ſpecial commiſ- 
ſion for this purpoſe, 12. 26 


17. By 25. Geo. 3. c. 18. the ſeſſion of 


oyer and terminer, and gaol-delivery 


of Newgate in Midaleſex, if begun 


before the eſſoin day of any Term ſhall 
not be ſuſpended, &c. by the fitting of 
the king's bench on the commence- 
ment ot any Term, 13. f. 12 


18. By 


13. By 22. Geo. 3. c. 48. the ſame is 
enacted with reſpect to the /e ons lield 
at Hicks's Hall in Middleſex, 

Page 13. ſ. 13 

19. All proceſs upon writs of appeal or 
indictments removed into the kiag's 
bench by certiorari ought to be made 
returnable coram nobis ubicunque fueri- 
mus, 13. 1.14 


20. All proceſs upon bills of appeal of 
one ix cuſtodia mareſchalli, and upon 
indictments commenced in the king's 
bench, ought to be returnable coram 
nobis apud We/tmonaſterium, 

13. 295, 296 

21. Where the king's bench proceeds 
on an offence committed in the ſame 
county wherein it fits, the proceſs ma 
be made returnable immediately, 1. 


22. Proceſs on an offence removed into 
the king's bench by certiorari from a 
differentcounty muſt have fifteen days 
between the ze/fe and the return, 16. 


23. Where proceedings are limited to 
judges of gaol-delivery and oyer and 
terminer, the court of king's bench 
has an implied juriſdiction, 

14. notis. 258. ſ. 18 


24. The juſtices of the king's bench are 
conſervators of the peace throughout 
the realm, and ſupreme coroners over 
all England, 14. notis, $1 


25. Where the ſheriff or coroner may 
receive bills of appeal, the court o 
king's bench may à fortiori do the 
ſame, 14. notis. 38 


26. This court during Term, and any 
judge of it during Vacation, may ad- 
mit perſons to bail for any crime 
whatſoever, except perſons committed 
for contempts, 14. notis 


27. Where the body of an offender at- 
tainted in the county is removed by 
habeas corpus, and the indictment by 
certiorari into the king's bench, the 
court may award execution to be 
done by the marſhal, ib. 


28. Where perſons put in feigned bail 
ſo as not to be reached by 21. Jac. 1. 
this court may order the partics to be 
ſet on the pillory, ib, 

Vor. III. 
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29. The king's bench may order one 
who is not a patty to the cauſe to at- 
tend the maſter, Page 14. notis 


30. The king's bench may compel the 
production of examinations, books, 
papers, &c, ib. 


31. In what caſes the king's bench may 


puniſh offenders by attachment, 
272. c. 22 


32. The proceedings before juſtices of 
oyer and terminer, after the oyer de- 
termined, ought to remain in the king's 
bench, 42. f. 18 


33. Whetber a pardon of a perſon con- 
demned · before juſtices of gaol- deli- 
very may be allowed in the king's 
bench, after the ſeſſion is determined, 


42, 43 
KNIGHT. 


By Hat. Ht. the moſt loyal and wiſe 
knights are ordered to be choſen co- 
roners; but at this day it is no good 
cauſe to remove a coroner that he is 
not a knight, 101, 102 


LARCENY. 


See COUNTY. 


t, In what caſes an appeal of larceny 
may be brought (Se APPEAL, No. 3g 
4 105) 312 to 310 


2. In what caſes larceny is bailable 
(Sce Bait, No. 65 to 67), 205 


3. In what caſes thoſe who ſhall appre- 
hend and convict perſons guilty of 
larceny are intitled to a reward (See 
REWAR b.) 165 to 171 


LATIN. 


In what inſtances an indictment was vi- 
tiated by falſe or improper Latin, and 
where ſuch a defect was helped by an 
Anglicè, while the proceedings of law 

G g were 
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were in that language (See EN GLIs n,) 
Page 339. 343. 359 


L E E T. 


See Coukxr-LEET. Torn, AFFRAY, 
No. 1. 


1. A court leet is a court of record hav- 
ing the ſame juriſdiction within ſome 
particular precinct which the ſheriff”s 
torn hath in the county (See SHE- 
RIFF's To x), 15 2. c. 11 


2, The end of inſtituting a court leet, 


ib. f. 2 


3. How far it exempts thoſe who live 
within its precincts from the torn, 

95 152. f. 3 

4. How far the leet is ſubject to the torn, 

ib. ſ. 4 

5 · For what cauſes a court leet may be 

forfeited, 154. 1.5 


6. What ought to be the form of the 
caption of an inditment in the court 


leet, ib. 1.6 
7. This court is now fallen into diſuſe, 
ib. 1.8 


LIBERTY. 
See PARIsH. Warp. 


1. How far juſtices of the peace for a 
county may act out of it or within a 
liberty (See Jusricks or PeaACE,) 

E 68 to 72 

2 Whether a commiſſion within a cer- 
tain liberty be grantable withour a 
ſpecial ſuit to the king, 73 


LONDON. 


1. An alderman of London is not com- 
pellable to be a conſtable ; for his ex- 
emption is neceſſary for the good 
government of the city, 136. 1. 40 


2, Formerly only the London ſurgeons 


were exempted from the office of con- 
ſtable, /ed vide 18. Geo. 2. c. 15, 
ſ. 10. 


3. No ne can come from the city of 
Londen generally by realon of its ex- 
tent; and the conſtant uſage is to ſhew 
in what ward and pariſh in London a 


336 


fact is done, 


137 


4. But it is a ſufficient addition to name 
adefendant generally of London, &c,” 
without more, Page 346. 1. 120 


5. The juſtices of peace and coroners 
within the city of London and county 
of Middle/ex, &c. ſhall have the ſame 
authority to let to bail felons and pri- 
ſoners as before 1. & 2. Phil. & Mary, 
C. Is 212 


M. 


M AIM. 


See ArPEAL. 


No appeal of maim can be good without 
the word zayhemiavit,” 327 


MAINPRIZ E. 


Sce APP EAL, 


No. 31. and BAIL, 
No. 1. 38. 40. 


MALICE. 


See Homtcipe. Murves. 

How far an appeal muſt be malicious, to 
intitle the appellee to a recovery of 
damages, 360 


MANDAMUS. 


In what caſe the king's bench will grant 
a peremptory mandamus, to diſcharge or 
to appoint a perſon from or to the 
ollce of conſtable, 140. ſ. 47 


MAINOUR. 


Thoſe who are taken with the marnur, 
that is with the thing ſtolen as it were 
in their hands, are excluded from the 
benefit of a replevin by the fat. of 
Wig. 201, 202 


MARKET 
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MARKET OVERT. 
See Arrrar, No, 105 to Nor 128, 


1. Reſtitution in an appeal, or on an in- 
dictment of larceny, is not barred by 
ſale in market overt, Page 319, 320 


2. By 31. Eliz. c. 12. ſtolen horſes ſhall 
be reſtored without proſecution, if 
claimed in fix months, although & 
Jide fold in market overt, 318 potis 


MARSHAL. 


See Cox sTABLEB and MARSHAL. 


MEASURES. 


| Falſe meaſures are indictable in the ſhe- 
riff 's torn, 144. . 58 


MELIUS INQUIRENDUM. 
See Coroner, No. 78. 


MESSENGER. 


I. Practice has authoriſed the commit- 
ment of an offender to the cuſtody of 
a meſſenger, but it ſhall be intended to 
be tor the purpoſe of carrying the 
priſoner to gaol, 234.1. 9 


2. A priſoner brought to the king's bench 
in the cuſtody of a meſſenger to be bail- 
ed, ſhall not be re-committed to the 
cuſtody of the meſenger, if he has not 
his bail ready, but to the marſhal of 
the court, 230. (N) 1 


3. The king's meſſengers are not officers 
within the protection of the ſtatutes of 
7. Jac. 1. c. f. 21. Jac. 1. c. 12. and 
the 24. Geo. 2. c. 44. 83. . 82 


MIDDLESEX. 


See Lox pon. 


1. By 25. Geo, 3. c. 18. the ſeſſions of 
aol- delivery, &c. of NR -W-GATE in 
Midaleſe, ſhall not be ſuſpended by 
the iutervening ſitting of the court of 
king's bench, between its commence- 
ment and concluſion, 13. {, 12 


2, By 32. Geo. 3. c. 48. the ſame is en- 
acted with reſpect to the / in 
Middleſex, Page 13. ſ. 13 

3- Juſtices of peace and coroners for 
Middle/ex ſhall have their accuſtomed 
power to bail felons and prifoners, 
notwithſtanding the ſtatutes of Philip 
and Mary, 211. f. 61 


MIS NO ME R. 


See ABATEMENT. ALVDITION, NAME» 


In what caſes a writ of appeal may be 
abated for a mi/nomer, 341. f. 103 


MISPRISION. 


An officer who has ſuſſered a felon to 
eſcape may be tried for the miſprifion, 
although the party eſcaping is not 
convicted of the felony, 260. 267 


MITTIMUS. 


See Bail, CoMMmlLTMENT. BREAKING 
PRISON. 


MON K. 
Sce APPEAL, No. 251. 


MORT MAIN. 


Mortmains and parpreflures, as being 
offences of a public nature, are inquir- 
able of at the ſheriff's torn, 143. 145 


MURDER. 


1. Whether the ſheriff in his torn may 
ioquire of the death of a man, 143 


2. If an indict ment or appeal be made to 
alledge that the party was murdered 
at the time only when he received the 
wound, it is repugnant and void, 333 


3. An appeal of death cannot amount to 
murder without the word murdravit, 
327 

4. In an appeal, the word murdrum in the 
count was amended by the bill on the 
tile, 353 


G g 2 MUT E. 
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1. Whether the proſecutor of an indict- 
ment or appeal of larceny be entitled 
to a reſtitution of the goods ſtolen 
upon the deſendant's ſtanding mute, 


Page 314 
2. Whether the e of bail for 
felony be forfeite 


ſtanding mute, | 228 
N. 
NAME. 
; See ABATEMENT, DIdNIT Y. Mtis- 
NOMER, 


1. It is ſafeſt in ſetting forth a preſent- 
ment, or an affeerment, or an action 
of debt, to ſhew the names of the pre- 
ſenters, 130. f. 23 


2. In an appeal, a miſtake of the chriſ- 
tian or ſurname of the appellant, or 
where heis named with an addition to 
which he is not entitled, or where a 
peer who has more than one name is 
not named of the moiſt noble, it may 
be plraded in abatement, 344. f. 103 


3. It is a good reply to a plea of a miſ- 
nomer Of the ſurname, that the party 
is as well known by one name as by 
the other, 345 


NEGATIVE PREGNANT. 


In what caſe an implied negative preg- 
nant will vitiate a plea, 349. f. 127 


NEGLIGENCE, 
See ESCAPE. 


NEGLECT. 


| Whether it ſhall forſeit a leet, 
ch. 11. ſ. 5 


by the priſoner's 


NIGHT-WALK ERS. 


1. A perſon may be indicted as a ni/ght- 
— before juſtices of the peace, 
Page 78 

2. A conſtable may arreſt nigh!-walkers 
without a warrant, 133. ſ. 34 


3. Night-walkers may be indicted at 
the ſheriff's torn, 144.1. 58 

4. Watchmen may arreſt ſuſpected night- 
avalers, | 157 

5. It bath been holden that any private 
perſon may arreſt a ſuſpicious night- 
walker, 164. ſ. 20. 17 


NIS PRIUS. 


1. The king's bench may grant a ni/ 
prius in treafon and felony as well as 
in common caſes, 18.4 7 


2. Where a trial of 2, prius is granted, 
or tranſcript only of the record is ſent 
down, ib, 

3. What power and jariſdiQtion juſtices 
of vii prius have in criminal matters 
See Ass IZ R an Nisi Palus, 
| 37. ch. 7 

4. Juſtices of i prius have no power by 
fiat. Me. c. 12. to give judgment of 
impriſonment and damages in appeal 
upon an acquittal before them, 364 


5. But by 14. Hen. 6. juſtices of 2H privs 
may in an appeal give the principal 
judgment, | ib. 

6. Juſtices of a prius by an eſtabliſhed 
uſage have gained a power to aſleſs 
the damages, ib, 

7. A perſon is not liable to attachment 
for diſobedience of a rule at 2 prius 
unleſs it be made a rule of court, 

292. ſ. 37 


NON COMPOS. 
Whether he can bring an appeal or be 
an approver, 305. 379 
NON OMITTAS. 


In what caſe a »cn omittas ſhall be 
awarded upon a ſheriff's return, 

270. f. 4 

NONSUIT, 
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NONSUIT. 
See APPEAL. 


NOTICE. 


1. Whether it is neceſſary that notice of 
a new commiſſion ſhould be had in or- 
der to determine a former one, 

Page 28 


2. In every avowry in the ſheriff's torn 
it ſhould appear that notice was given 
of holding the court, 130. ſ. 24 


3. All perſons within the precincts of a 
leet are bound to take notice of its 
orders, 132 


NUANCE. 


All common nuſances are indictable in 
the ſheriff 's torn, 144. . 58 


O. 


OATH. 


1. All perſons are compellable to take 
the oath of allegiance at the torn or 
leet, 123. ſ. 2. p. 153 


2. Jurors are puniſhable by attachment 
for refuſing to be ſworn, 282. ſ. 20 


3. It muſt appear in a coroner's inqueſt 
that it was taken by the oaths of law- 
ful perſons of the county, 110. f. 22 


ODIO & AT IA. 
See Bait, COMMITMENT. 


OFFICE. 


1. In what caſes the coroner ſhall take 
an inqueſt of office of treaſure trove, 


115 


2. Whether an inqueſt of office ſhall be 


taken to intitle an appellant in larceny 
to reltitutiop, | 317 


3. If a jury refuſe to find an office for 
the king upon full evidence, they may 
be fined, Page 302 


OFFICER. 


Sce Esc APR. AzRESsT. JUSTICES QF 
THE PEACE. , 


ORDERS 
Se CERTIORARI. 


ORIGINAL. 


It is a contempt puniſhable by attach- 
ment to take out a capias not war- 
ranted by the original, ch. 22. ſ. 11 


OUTLAWRY. 


1. Proceſs of outlawry upon an appeal 
may be awarded in the county court 
till he exigent, 116. f. 41 


2. And quere, if the coroner may not 
award it even to an outlawry on the 
appeal of an approver, 116 


3. A perſon outlawed in a perſonal ac- 
tion cannot bring an appeal until the 
outlawry be reverſed, 306 


4. A quere, if a perſon outlawed in a 
perſonal action can be an approver, 

; 370. 1. 4 

5. Juſtices of gaol-delivery may award 
execution againſt ſuch priſoners as 
have been outlawed before juſtices of 
the peace, 39. 1. 7 


6. Perſons outlawed for felony are ex- 
cluded from replevin by the ſtatute of 
Weſtminſter, 201. . 40 


OYER and TERMINER. 


1. By the common law as well as 27. 
Hen. 8. c. 24. none ſhall create juſ. 
tices of yer and terminer, &. &c. ex- 
cept the king, 23.1.1 

2. By what kind of inſtroments ſuch 
juſtices muſt be conſtituted, (See 
CoMM1sSIONS.) 24 


3. How the authority of ſuch juſtices may 
be ſuſpended, revived, or determined, 


26 
Gg3 4+ Their 


4. Their power is wholly ſuſpended by 
the court of king's bench ſitting in the 
ſame county for which they are com- 
miſſioned; but it revives without pro- 
cedeudo upon the abſence of the kings 
bench, ST. 44: 


5. Their authority may be ſuſpended by 
ſuperſedeas on proof that their com- 
miſſion was unduly F but it 
may be again revived by 5 

: 35. 


6. A commiſſion once determined can- 
not be revived without a new com- 
miſſion, | — 


7. Commiſſion of oyer and terminer, &c. 
Was, before 7. & 8. Will. 3. c. 27. 
and 1. Ann. c. 8. impliedly deter- 
mined by the demiſe of the king, and 
before 1. Edw, 6. c. 7. by the juſtice's 
acceptance of a new name of dignity, 
S . 


8, The authority of ſuch juſtices is alſo 
* implicdly determined by holding a 
ſemon without adjourning it, &. 
7 „ . 7 

9. So alſo by granting a new commiſ- 
ſion to other perſons of the ſame na- 
ture, 2 | | 28 
10. In what manner notice of ſuch new 
commiſſion ſhall be ſaid ro be given, 
1 „%%;ũ᷑ :; 


11. By 1. Ed. 6. c. 7. the proceſs made 
by the old commiſſioners ſhall be con- 
unued by new ones, 2238 
12. By 2. & 3. Phil. & Mary, e. 18. 
com miſſions of yer and zermjner, &c. 
&c. &c. ſhall not invalidate com miſ- 
ſions of the peace, W i Ss 
13. How far the preciſe letter of com- 
* miſſions of yer and 7erminer, &c. &c. 
mult be obſerved by the juſtices, 
7% oe ne 4CE abr N IS 
14. What form is to be obſerved in the 
adjournment of ſuch commiſſions, _ 
OS TT ey + 4,7 ee 
15. How far the power given by com- 
m ſſons of eher and terminer may be 
altered, enlarged, abridged, or di- 
1. ded, r 29 
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16, Whether juſtices of oper and term. 
ner, &c. may fit in one county to iry 
offences committed ia another, 

Page 30 

17. By g. Edw. 3. c. 5. juſtices of oyer 
and rterminer, &c. &c. ſhall ſend their 
records, &c. into the exchequer every 
Michaelmas, 31.1. 20 

18. Juſtices of oper and 7terminer and 
gaol-delivery may proceed in the exe- 
cution of both commiſſions at the ſame 


time, ib. ſ. 21 
19. Commiſſions of c er and 7erminer are 
either general or ſpecial, . 


20. The form of a general commiſſion 


of eyer and terminer, 716. ſ. 22 


21. Whether it extends to ſuits between 
party and party, 32. 1. 23 
22. An enumeration of ſpecial com- 
miſſions of yer aud rterminer, ib, 


23. Juſtices of er and terminer have no 
power to proceed againſt any perſons 
but thoſe who are indicted before 
themſelves, | .43- $34 


24. But they may he authoriſed by the 
wording of their commiſſion to hear 
and determine inditments found 
elſewhere, E 

2 5. Where a ſtatute prohibits a thing, 
and does not appoint in what court it 
ſhall be puniſhed, the offender may 
be indicted before jullices of oyer and 
terminecr, 1 16. ſ. 33 
26. To what perſons and on what occa- 
fions commiſſions of oyer and ter miner 
are grantable, | 34. 1. 34 
27. By fat. WP. no writ of treſpaſs a1 
' audiendum et terminandum ſhall be 
granted, except to the juſtices of either 
bench, or. 7u/tices in eyre, Oc. ib. ſ. 34 


28. By 2, Edw. 3. c. 2. oyers and ter- 
' miners ſhall not be granted but before 
Juſtices of the one bench or the other, 
or juſtices itinerant, | 35 


29. By 34. Edw. 3. c. 1. juſtices of eyer 
and /erminer ſhall be named by the 

court and not by the party, 35. . 36 
20. Theſe ſtatutes only relate to ſpecial 
particylar 
occaſions 
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commiſſions granted upon 


4 - FF _Þ 1 hd 


Ss <7 Les ' SE IB 0 we 


= G Wis Aly” eu wu YT IOW Ei. tS ov 


-j 


E 


A TABLE OF PRINCIPAL MATT ERS. 


caſions at the requeſt of the party, 
and not to the king's general com- 
miſſion of oyer and terminer, Page 35 


31. The 1. Edw. 6. c. 7. which gives 
ſubſequent juſtices power over thoſe 
reprieved by former juſtices, does not 
extend to conviction before juſtices of 
eyer aud terminer, 49. f. 18 


32. The proceedings before juſtices of 


yer and terminer after the oper is de- 
termined ought to remain in the king's 
beach, ib, 


33- Whether juſtices of the peace may 
proceed on a ſtatute which gives au- 
thority to jultices of yer and terminer, 


74 

34. Juſtices of oyer and terminer cannot 
aſſign a coroner, and therefore they 
cannot receive the appeal of an ap- 
prover, 373. f. 16 


P. 


PARDON. 


1. In what manner an approver who 
convicts the appellee is entitled to a 


pardon, 375 


2. If petit treaſon be pardoned by par- 
liament, the heir can bring no ap- 
peal ; for the pardon of the petit 
treaſon pardons the murder alſo, 309 


3. Though an appeal be determined by 
the marriage of the widow, the ap- 
pellee ſhall not be diſcharged without 
the king*s pardon, 309. 1. 38 


4. If the king pardon the approver 
hanging the appeal, the appellee ſhall 
be diſcharged, 397. . 35 


PARISH axp WARD. 


1. A wiſze may come from a pariſh, 
ward, &c. &c. 335 


2. If a fact done in a vill within a pariſh 
. which contains divers vills, or in a city 


which contains divers pariſhes, be al- 


ledged generally in the pariſh or the 
city, it may be pleaded in abatement, 

| Page 336 

3. It is the conſtant uſage in pleading, 
to ſhew the ward and pariſb in which 

a fact alledged in LoN ox was done, 

| 336 

4. If a man be named of a pariſh which 
contains more towns, hamlets, or 
pow known out of any town or ham- 


et, the defendant may plead in abate- 
ment, 346 


5. A pariſh ſhall be intended to contain 


no more towns than one, unleſs the 


contrary appear, ib, 
PARK . 
A viſue may come from a park, 
| | 336. . 93 


PARLIAMENT. 


1. Perſons committed by either houſe 
of parliament cannot be bailed during 
the ſeſſions, 218 


2, No preſumption ſhall be made that 
they do not act within their juriſdic- 
tion, 219. f. 73 


. The form in which the parliament 
ſhall draw commitments 1s not cog- 
nizable by the king's bench, th, 


4. 2uere, what remedy a ſubject has 
who ſhall be illegally committed by 
either houſe of parliament, ib, 


5. The courts of common law cannot 
dirediy intermeddle with the privi- 
leges of parliament, 220. Ati 


6. The power in either houſe of parlia- 
ment to commit for contempt, is in- 
herent in the very nature of their in- 
ſtitution, ib. 


7. After the diſſolution or prorogation 
of parliament, a perſon committed by 
either houſe may be diicharged by the 
king's bench, ib, 


8. All matters before either houſe muſt be 
commenced anew at the next parlia- 
ment, except a Writ of error, 10. 


Gg 4 9. Quære, 
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9. Lure, whether a lord committed by 
the houſe of lords on an impeachment 
of treaſon, and afterwards pardoned, 
cannot be diſcharged by the king's 
bench Page 220. ſ. 75 


10. The court of king's bench may in 
their diſcretion bail, though not diſ- 
charge, a lord upon an impeachment 
of high treaſon, ib. 


11. By 1, Hen. 4. c. 14. no appeals 
ſhall be purſued in parliament, 


297. 394 

PAROLE, 
In what caſes a juſtice may authoriſe an 
arreſt by parole, 179 


PARSON. 
Parſans of churches are not bound to 
give attendance at the ſheriff's torn, 
125, 126 
PEACE. 
| See JusTICEs. SE5S10NS, 


PEER 


1, All peers of the realm are privileged 
from attendance at the ſheriff's torn, 
unleſs neceſſary on ſome particular 


accaſion, 126. f. 11 
2. None but peers can hold the office of 
lord. high ſteward, $ 


3. The authority and duty of peers in 
the court of the lord high ſteward, 
and in the court of the king in parlia- 
ment, 8 notis 


4 No peers, as ſueh, have any greater 
authority to keep the peace than mere 
private perſons, 51. ſ. 1 


5. A peer is puniſhable by attachment 
for diſobedience to all writs whatſo- 
ever, 289. 1, 33. 290. 10015 


6. A peer of the realm cannot be an ap- 
prover, | 370. ſ. 3 


PERCUSS T. 


It is not ſafe to omit the word percuſſe 
in an appeal of murder where the tat 
will bear it, Page 328 


PERJURY. 


Perjory is not cognizable at common 
law by juſtices of the peace, 77 


PERSONAL ACTION. 


A mere perſonal action dies with the 
perſon, as all other actions for mere 
torts do, 313 


PETIT LARCENY, 


See LARCENY, 


PETIT TREASON. 

1. If a wife commit petty treaſon, the 
heir may have an appeal againſt her, 
except the petty treaſon be pardoned, 

309. f. 39 


2. Petty treaſon includes in it murder 
and more, 304 


PHYSICIANS. 


1. In what manner pradifing 2 
may be relieved by king's bench on 
being choſen conſtables, 136, 137 

2. By 32. Hen, 8. c. 40. the preſident 
and fellows of the college of phy- 
ſicians ſhall not be choſen conſtables, 

138 


PILLORY. 


Whether a leet be forfeitable for want of 
a pillary, 154. 1.5 


PLEADING, 


See GENERAL Iss uE. ABATEMENT. 


Ban. ARREST, JUSTIFICATION, 
APPEAL, 


1. Inferior judges may be puniſhed by 
attachment for taking money of a 
plaintiff or defendant for vicious plead- 
ing. 287 

2, Hoy , 
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2, How the defe@ of addition or other 
error in an appeal may be cured by 
pleading, (See AprealL) Page 347 


POSSE COMITATUS, 
See Hut AN D Cay. 


POUND BREACH. 


Pound breach is inquirable at the ſheriff's 
torn, 


PREMUNIRE. 


What authority juſtices of the peace have 
in relation to premunire, 59, 60 


PRECRPT 
See GaoL-DELIVERY. 


PRESCRIPTION, 


1. Who were conſidered at common law 
as conſervators of the peace by pre- 
{cription, 53-1.9 

2. The king may lawfully claim the fran- 
chiſe of making coroners by preſcrip- 

tion; but no ſubject can ſo do, 
103. ſ. 11 


3. In what caſes the lord of the leet may 
preſcribe to diſtrain for an amercia- 
ment, 153.1. 2 


4+ Juære, if a vill may be bound by pre- 
{cription to provide a pillory and tum- 
bril, 154. . 5 


5. The caption of an indictment taken 
at a court leet need not ſhew that it 
was holden by grant or preſcription, 


154. 1.7 
PRESENTMENT. 


In what manner preſentments in the 
ſheriff's torn are to be proceeded on, 
148 

PRESUMPTION. 


1. What circumſtances are allowed to 
induce ſo ſtrong a preſumption of 
uiltas will juſtify the arreſt of the per- 

on ſuſpected, 161. f. 12 


2. The ſeveral inſtances enumerated 
from which the law preſumes ſuch 
guilt as will exclude the ſuſpected 
perſon from the benefit of a replevin, 
(See Bair.) | 201, 203 


144 


PRISON. 


See BxEAKING PRrIson. Gao. Come 
MITMENT, ESCAPE, 


1. The coroner ought to inquire of the 
death of all perſons whatſoever wha 
die in priſon, Page 109. 1. 21 

2. By 25. Geo. 2. c. 29. the county ſhall 
pay 20s. for every inquiſition /uper 
viſum corporis taken in priſon, and pay 
the coroner 9d. a mile, &c. 119 

3. Perſons who break priſon are not bail- 
able, 202. ſ. 42 


4. In what inſtances of miſcondutt a pri- 
ſon-keeper may be puniſhed by at- 
tachment, | 28g 


PRIVY COUNCIL, 


See COMMITMENT. 


1. Wherever a commitment by the privy 
council ſpecially expreſſes the crime, 
the king's bench will exerciſe its diſ- 
cretion as to admitting the party to 
bail, 215. f. 66 

2. If the commitment be by colour of 
any uſurped authority or pretended 
patent, the court will diſcharge with- 
out bail, 215 

3. Ancient opinions and determinations 
reſpecting commitment by the privy 
council, 215, 216 


4+ = 16. Car. 1. c. 10. perſons reſtrain 
ed of their liberty by warrant from the 


council board, ſhall have a habeas cor- 
pus, 218 
5. Whether the privy council may law- 
fully commit perſons for treaſon and 
for other offences againſt the late, : 
231, 232, notig 


PRO CED END O. 
See C8RTIORARI, 


PROCESS. 


1. Juſtices of the peace by virtue of 
1. Ed. 4. c. 2. may award proceſs 
upon indictments found at the ſheriff's 
torn, 149 . 74. 

2. Ia 


2. In what caſes attachment may be iſ- 
ſued for abuſes of the proceſs of the 
court, Page 292, 293 

3. What proceſs is to be awarded againſt 
appellees, 374» 375 


PROHIBITION. 


1. The court of the conſtable and mar- 
ſhal, being holden before the marſhal 
only, may be prohibited if it exceed 
its juriſdiction, 22. 1. 13 

2. The king's bench uſuaily awards a 
writ of prohibition to an inferior court 
which exceeds its juriſdiction; and if 
it proceeds after the ſervice of the 
writ, will grant an attachment, &c. 

| 286 

3. Peers as well as commoners liable to 

an attachment for diſobeying a writ 


x of prohibition, &c. 28 
PRO RO GATION. 
der PARLIAurxr. Bait, Con- 
MITMENT, 


PURCHASER. 


Where an heir takes lands under the for- 
feiture given by 6. Rich. 2. c. 6. 
againſt ſuch women as conſent to the 
raviſher, he ſhail not be diveſted by 
any ex poſt facto heir, becauſe they are 
veſted in ſuch firſt heir as a pur- 
chaſer, 320, 321 


PURPRESTURE. 
See SHERIFF'S TOR x. 


Q. 


QUARTER SESSIONS, 


&ce SESSIONS, ; 


QUORUM. 
Sce Iuris. SESSIONS, Ix DIer- 
4 A 
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R. 


RANSOM. 
See FIN E. 


RAP E. 


1. Whether the ſheriff in his corn has 
juriſdiction over this offence, 
Page 10g 


2. In what manner an appeal of rape 
mult be brought, and by whom, 
(See APPEAL, No. 128 to 142.) 

320. to 325 

3. It is ſaid, that the coroner may en- 
quire of rape, 114. ſ. 35 

4. The word “ rapuit” is neceſſary in 
all indictments and appeals of rape, 

327. . 77. 339: l. 97 

5. Felonice rapuit are ſufficient, with- 

out the words carnaliter cognovit, 
328, 330 


RE COG NIZZzZAN CE. 


1. The king cannot take a recogni- 
zance for the keeping of the peace, 

51. f. 1 

2. No one can take a recognizance who 


is not either a juſtice of record or by 
commiſſion, ib. 


3. Quære, if the maſter of the rolls may 
not take a recognizance of the peace 
by virtue of his office, ib. ſ. 2 


The ſecurity for the peace taken b 
. the ſheriff bs — as a — . 
nizance, and not as a common obli- 

gation, | 52. 1. 
5- But ſuch ſecurity taken by a coroner 
is only a common obligation, and not 
a recognizance, except it be taken in 
his court, 62.1.5 


6. Neither the ſherifF nor conſtable could 
take bail of perſons indicted of larceny 
in the leet, acceſſaries to felony, or 
perſons appealed by provers by re- 
coguizance, but only by obligation, 

| 194. f. 26 

7. The practice of the king's bench in 
admitting a perſon to bail who is pre- 
ſent in court, tor felony, &c. is to take 
5 a ſeveral 
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a ſeveral recognizance in a certain 

ſum from each of the bail to appear, 

&c. and that the bail ſhall be liable on 
non- appearance body for bedy, 

: Page 227. 1. 83 

8. Juſtices of the peace may take the 

recognizance in a certain ſum, or 


body for body, in their diſcretion, 16. 
. Where the king's bench take bail 


before the return of a capias, the re- 
cognizance ought to be only in a cer- 
tain ſum, and not body for body, 16. 


10. Perſons bound body for body are only 
liable 70 fine on fortciture of the recog- 
nizance, 16. 


13 WHAT SHALL FORPEIT A RECOG- 
NIZANCE, 228. ſ. 84 


12. Quære, if in felony the uſual form 
ad flandum recto de felonia prædicta et 
reſpondendum aomino regi, be uſed, 
and at the trial the party ſtand obſti- 
nately mute, it ſhall be conſidered as 
a forfeiture of the recognizance, 228 


33+ If the recognizance be“ to appear 
in the king's bench on the firlt day of 
Term, and not depart till diſcharged 
by the court,“ and on a ce projegut 
entered and a new infor mation filed, 
the defendant, after perſonal notice, 
refuſes to appear, it is a forfeiture of 
the recognizance, ib. 
4. Such a recognizance is nat forfeited 
by non-appearance on the firit day of 
every Term after he hath pleaded, ib. 
15. By 4. Geo. 3. c. 10. upon eſtreated 
recognizances, the barons may, upon 
aſſidavit and petition of any perſon 
impriſoned, or liable ſo to be for the 
forfeiture, diſcharge ſuch perſon with- 
out guietas, excepting the offence con- 
cerned the crown, _ 229 
6. On a recognizance eſtreated, if the 
party take his trial at the next ſeſ- 


fion, the court of exchequerſwill allo-w]õ 


him to compound the penalty for a 
very {mall matter, b. notis 
17. If the penalty be paid, the court will 
order the proſecutor's coſts to be paid 
and the ſurplus to be returned, pro- 
vided the recognizance has ultimately 
been complied wit, ib, noris 


18. Recognizances in caſes of felony are 


to be certiſied to the next gaol-deli- 
very, Page 229. notis 


19. If a defendant be acquitted of per- 
jury, the recognizance ſhall be dis- 
charged on motion, though the ac- 
quittal is not entered on record, 

ib. notis 


20, Neither the bail nor the defendant 
can be called on their recognizances 
without notice, except on the day of 
appearance, ib. notis 

21. On non-appearance the recogni- 
zance may bereſpited on cauſe ſhewn; 
but the court will not diicharge, even 
on the conſeat of the attorney- 

general, ib. notis 


RECORD. 


See CRERTIORARI. Lonpon. 


1. By 9. Edw. 3. c. 5. juſtices of aſſize 
gaol-delivery, and yer, Cc. ſhall ſend 
their records into che exchequer every 


Michaelmas, 31.1, 20 


2. Whether an offence made cognizable 
by the king's courts of record extends 
to a court of oyer and terminer, 33 


3- A gaoler, in caſe of eſcape, is con- 
cluded from denying the priſoner was 
in his cuſtody by the record of com- 
mitment, 257, 258 


RELEASE. 
See APPEAL, No. 37. 232. to 237. 


REPUGNANCY. 


1. In murder, if the aſſault and ſtroke 


be alledged in the premiſes on the 


tenth, and the ſubſequent death on the 
twentieth of any month, and then the 
concluſion alledge that the defendant 
in ſuch manner murdered the party 
on the 1oth aforeſaid, the whole is 
naught for the repugnancy, for he 
c uld not be murdered till he was 
dead, 332 
2. If an indictment alledge a party to 
have been prelent aiding and abetting 
the murder the day of the death, in- 
ſtead of the day when the ſtroke was 
a given, 
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given, provided they were on different 

days, it is repugnant, Page 333, 334 

3. A defendant in felony may uſe any 

number of pleas in abatement, and 

take advantage of them all, except 
they are repugnant to one another, 

| 348, 349 

4- What pleas in bar are repugnant to 

the general iſſue, 357» 358 


REPUTATION 


See Bait, 


RESCOUS. 
See BaEAKinG PRISON, 


r. A reſcue by enemies will not make the 
gaoler liable as for an eſcape, as a 
- veſcue by ſubjects will do, 254. f. 9 


2. Reſcous is, a ſtranger forcibly freeing 
another from an arreſt, 266 


3. A priſon which it is felony to break, 
is ſuch a priſon as will make a ſtranger 
guilty of felony by reſcuing a priſoner 
trom, 266. f. 1 


4. But where the priſoner is not capi- 
tally guilty in breaking priſon, a 
ſtranger who reſcues him ſhall be, in 
like manner, excuſed, i6, 1.2 


5. A firanger 1s not guilty unleſs the 
' priſoner actually goes out of the pri- 


ſon, 266. 1. 3 


6. The ſheriff's return of a reſcous is not 
2 good ground to arraign the reſcuer 
upon, unleſs he be allo indicted, 

207.1. 4 

7· An indictment for reſcous muſt ſpeci- 
ally ſet forth the nature and cauſe of 
the impriſonment and the circum- 
ſtances of the fact in queſtion, 

267. J. 5 

8. A reſcuer of a priſoner who would not 
be capitally guilty if he had broken 
the priſon may be puniſhed for a high 
miſpriſion, | 16. 
A ſtranger who knowingly reſcues 
a perſon committed for and guilty of 
high treaſon, is in all caſes guilty of 
high treaſon, ib. 1, 7 


10. Whoever reſcues one impriſoned for 
felony cannot be arraigned for ſuch 
offence as for felony, till the princi- 
pal offender be firſt attainted, 

Page 267.1.8 


11. But he may be immediately pro- 

ceeded againſt for a miſpriſion . 
2 

12. By 16. Geo. 2. c. 31. to aſſiſt a 
priſoner to eſcape, though no eſcape 
be actually made, in caſe ſuch priſoner 
was convicted or attainted of high 
treaſon or any felony, except pett 
larceny, or lawfully detained for ſuc 
crimes expreſſed in the warrant, he 
ſhall be tranſporied for ſeven years, 


ib. ſ. 9 

13. If ſuch priſoner was in gaol for petty 
larceny, or for any debt or damages 
exceeding 100l. every perſon aſſiſting 
his eſcape ſhall be guilty of a miſde- 
meanor, ib, 


14. To deliver inte any gaol or priſon, 
any viſor, diſguiſe, inſtrument, or 
arms, to facilitate an eſcape of any 
priſoner, attainted, convicted, or de- 
tained for treaſon, felony, or other 
crime, except petty larceny, is tranſ- 
portation for ſeven years, 269 

15. The indictment muſt ſtate, that the 
inſtruments were conveyed with a de- 
ſign to e ffectuate an eſcape, 16. 


16. No indictment can be maintained on 


this act for contributing to the eſcape 
of a priſoner committed on /uſpiciar 
only, 76. 
17. To deliver into any gaol or priſon 
any diſguiſe or inſtruments io facilitate 
the eſcape of a priſoner conſined for 
petty larceny or for debt, &c. above 
100l. is a miſdemcanor, ib. ſ. 12 


13. To aſüſt any priſoner to make his 
eſcape from the conſtable carrying 
him to gaol by virtue of a warrant for 
treaſon or felony (except petty lar- 
ceny) expreſſed in the warrant, or 
from any ſhip or veſſel for tranſpox- 
tation, 1s felony and tranſportation 
tor ſeven years, 26. ſ. 13 


19. Al 
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19. All proſecution for any of the ſaid 
offences muſt be commenced within 
one year after the offence committed, 

Page 270. 1, 15 


20. By 25. Geo. 2. c. 37. to reſcue or 
attempt to reſcue any perſon commit- 
ted for murder, or any perſon con- 
victed of murder going to or during 
execution, is felony without benefit of 
clergy, ib. 1.16 


21. By force to reſcue or attempt to 
reſcue, after execution, the dead body 
of any perſon convicted of murder, is 
tranſportation for ſeven years, 

1b. 1.17 


22. By-11. Geo. 2. c. 26. if five per- 
ſons or more ſhall tumultuouſly aſ- 
ſemble to reſcue any offender againſt 
the 9. Geo. 2, c. 23. for the better 
apprehending ſmugglers, their aiders, 
&c. they ſhall be guilty of felony, 
and be tranſported ſeven years, 

i6.1,18 


23. By 9. Geo. 1. c. 22. forcibly to reſ- 
cue any perſon in lawful cuſtody for 
any of the offences in the black act, is 
death without clergy, ib, 1.19 


24. By 2. Will. & Mary, c. 5. to reſcue 
goods diſtrained or impounded, is 
treble damages, &c. 76. 1. 20 


25. Peers as well as commoners are liable 


to an attachment for a reſcous, 
ch. 22. ſ. 33 
26. Whether ſuch attachment ſhall be 


granted on an affidavit of a reſcous 
where the officer will not return one, 


ſ. 34 


RESIDENCE. 


1. No man can be obliged to do ſuit at 
the ſheriff's corn in reſpect to lands, if 
he do not refide within the pre- 
cinQ, 126. f. 12 

2. If a man have a houſe within two 
leets, he ſhall do ſuit to that within 
the juriſdiction of which his bed- 
chamber ſhail lie, ib, 


RESISTANCE. 


See ARREST, 


RESTITUTION, 
See APPEAL, Noe. 105. to No. 128. 


RE-SUMMONS Ax D RE- 
ATTACHMENT. 


How an appellant might ſue out a re- 
attachment on the demiſe of the kin 
before 1. Edw. 6. c. 7. Page 306 


R ETRAXIT:. 
See APPEAL, No. 219. 236. 


REWARDS. 


1. By 4. and 5. Will. & Mary, c. 8. a 
reward of 4ol. is given to thoſe he 
ſhall convict a HIGHWAY ROBBER, 


together with the arms, money, 
goods, &c. of fach robber, 165, 166 


2. By 6. and 7. Will. 3. c. 17. a reward 
of 4o!. is given to thoſe who ſhall 
convict CLIPPERS OF THE COIN, 

166. f. 25 


3. By 15. Geo. 2. c. 28. a reward of 
40l. is given to thoſe who convict 
COUNTERFEITERS OF THE COINs 

ib. 


4. By 10. and 11. Will. 5. c. 23. a cer- 
tiicate exempting from pariſh and 
ward offices ſhall be given to thoſe 
who convict any — of privately 
ſealing to the value of 58. in any ſhop, 
warehouſe, &c. | 16. ſ. 26 


5. By 5. Ann. c. 31. thoſe who convict 
any one of BURGLARY OT HOUSE- 
BREAKING in the Cay-time, ſhall re- 

ceive 40l. and alſo the certificate given 
by ro. and 11. Will. 3. 167. f. 27 


6. By 9. Geo. 1. c. 22. a reward of 
col. is given for any injury received 
in apprehending any offender againſt 
the black af, &C. &c. ib, ſ. 28 


7. By 8. Geo. 2. c. 16. if ſuch offender 
ſnall be apprehended ſo as che hun- 
dred be thereby diſcharged, the per- 
ſon apprehending fhall have 10l. 

168. ſ. 29 


8. By 10. Geo. 2. c. 32. the proviſions 
of 9. Geo. 1. c. 22, are extended to 
the apprehending cf deſtroyers of ſea- 

banks, 
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banks, cutters of hop-bines, firing 
collieries, &c. &c. | 
Page 167. Note in marg. 


9. By 14. Geo. 2. c. 6. a reward of 10]. 
is given to thoſe who ſhall profecure 
SHEEP-STEALERS, &c. &C. to con- 
viction, 168. ſ. 30 

10. By 16. Geo. 2. c. 15. &c. a reward 
of 20l. is given to thoſe who ſhall pro- 

 fecute to conviction ſuch as RETURN 
FROM TRANSPORTATION, 16. ſ. 31 


It. By 19 Geo. 2. c. 34. rewards are 
given to ſuch as ſhall be wounded, &c. 
c. in apprehending $MUGGLER5, 


169. f. 32 


12. If two accomplices in sMUGGLING 
diſcover and convict two or more of- 
fenders, they ſhall receive gol. for 
every offender, 170 


33. By 6. Geo. 1. c. 243. a reward of 
gol. is given to ſuch as ſhall convict 
another of THEFT-BOTE, 171.1. 37 


14. By 25. Geo. 3. c. 57. whoever (hail 
apprehend a counterfeiter of LoT- 
TERY TICKETS, &c. is entitled to a 
reward of ol. 171. Hole in Marg 


ROBBERY. 


1. Juſtices of aſſize have juriſdiction in 
an appeal of robbery by the com- 
miſſion of gaol-delivery implicitly 
given to them by the ſtatuie de Finibus, 


45. f. 9 
2. If a robbery be committed in one 
county, and the goods carried into 
another, the offender may be indicted 
of the robbery in the firſt county, and 
of larceny in the ſecond county, 
313. f. 47 
3. If one man carry another into a dif- 
ferent county, and there rob him, the 
appeal muſt be in the county where 
the robbery was committee, ib. 


4. Quere, if goods be taken in one 
county from a menace given in an- 
other county, in which county the 
off:nder ſhail be tried, 16. 1. 47 

5. Thofe who apprehend and convict a 
robber in the highways are intitled to 
a reward of 30l. &c, &. 16;, 166 


6. The manner in which robbers may 
be apprehended upon hue and cry. 
See tug AND CRT, Page 158 to 160 


8. 


S AcRILE OE. 


Sacrilege was conſidered as a crime of 
ſuch ſignal enormity by the common 
law, that the offender was denied the 
privilege of ſanctuacy, 117. f. 44 


SALE. 


1. Whether goods diſtrained for an 


amercement may be ſold, (S:eTorn) 

5 131. 1. 29 

2. Whether a ſale in market overt will 

prevent the reſtitution of goods ſtolen, 
(Sce ArPEAL, No. 105. to 128.) 

| 317, 318 


SCIRE FACIAS 


Where two ibi are returned upon two 
writs of /cire facias awarded againſt a 
proſecutor in a cauſe removed by cer- 
tiorari, and the priſoner hath been 
long confined, the king's bench will 
admit to bail, h 226 


SCOLD. 


Common ſcolds may be indicted at the 
ſherilt 's torn, 144. f. 58 


8 E A. 


1. A ſpecial commiſſion of oyer may iſſue 
for inquiring into the repairs of ſea- 
walls, 32. ſ. 28 


2. The coroner may inquire of a felony 
committed on the arms of the ſea, 
| 105. 1. 14 


But he has no juriſdiction of offences 
committed in open ſea between high 
and low water mark whea the tide 1s 
it, ib, 
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SEAL. 


1. By flat. N,. the ſheriff ſha!l take no 
inqueſt but by a jury of twelve men, 
who ſhall put Heir /eals thereto, 

Page 146. 1, 64 

2. This act relates to ſuch inquiſitions 
only as are a foundation for impriſon- 
ment, and not to inquiſitions for of- 


fences where the party cannot be ap- 
prehended, 146. (N) 7 


3. If the jury conſiſt of more than twelve, 
it is ſufficient if twelve put their ſeals, 
| 146. 1. 65 


SEARCH WARRANT, 


See WARRANT. 


SECRETARY or STATE. 


1. A ſecretary of ſtate is not a magiſtrate 
within the protection of 7. Jac. 1.c. 5. 
21. Jac. 1. c. 12. and 24. Geo. 2. 
c. 44. 61. (N) x 

2. The 16. Car. 1. c. 10. does not au- 


thoriſe ſecretaries of ſtate to commit, 
218 


3. A ſecretary of ſtate, as ſuch, is no 
conſervator of the peace; the office 
neither implies nor requires the au- 
thority of a magiſtrate; and the law 
of England knows of no ſuch com- 
mitting magiſtrate, 231. notis 


4. But a ſecretary of ſtate may lawfully 
commit perſons for treaſons and for 
other offences againſt the ſtate, 

| 231. ſ. 4. and note 1 


5. All the caſes in which commitments 
have been made by ſecretaries of ſtate 
enumerated. See p. 186. 232 (N) 4 


SERVANT. 


1. Either maſter or ſervant may have an 
appeal tor a robbery done to the ſer- 
vant, 312, 313 


2. Servant is not a good addition of the 
ſtate or degree of either man or wo- 
man, 244. 1, 112 


SESSIONS. 


1. Tur Cove x of juſtices of the peace 
in Sgss10Ns is an allembly of two or 


more ſuch juſtices, whereof one is of 
the quorum, at a Certain day and place 
before appointed, in order to enguire, 
hear, and determine, in purſuance of 
their commiſſion, of any cauſes or 
matters therein contained, Page 86 


2. This court, when legally convened, 
is a court of record, ib. 


AT WHAT TIMES THIS COURT 15S TO 
BE HELD. 


1. By 12. Rich. 2. c. 10. the ſeſſion 
ſhall be kept every quarter, 87.1.1 


2. By 2. Hen. 5. c. 4. the quarters in 
the firſt week after Michaelmas, Epi- 
ꝓhany, Eater, and St. Thomas, or 
oftener, if need be, 87. ſ. 2 


3. By 14. Hen. 6. c. 4. the ſeſſions in 
the county of Midalęſeæ ſhall only be 
held tsuice a-year ; but they now hold 
four general, and four general guarter 
ſeſlons in the year, 16. ſ. 3 


4. By 33. Hen. 8. c. 10. the Tueſday 
after Eaſler- avec is expounded to be 
in the week after clauſum Paſchæ, 

16. ſ. 4 

5. If Michaelmas fall on a Sunday or 
Monday the quarter ſeſtions ſhould, in 
ſtrictneſa, be held in the enſuing week, 
and not iu the ſame week, ib. ſ. 5 


6. But the guarter ſeſtons are variouſly 
held in ſeveral countics, ſome at one 
day, ſome at another, ib.i.g 


By wHoM THE SESSION 18s TO BE 
SUMMONED AND APPOINTED, 


1. This court cannot be held by fewer 
than two jaſtices, one of whom mult 
be of the quorum, ib. ſ. 6 


2. The /berif is bound to return proper 
juries to this court, 88. f. 6 
3. The cuftos retulorum ought to bring to 
the ſeſſions THE ROL Ls of the peace, 
ib, 

4. Any two juſtices may direct their 
prone te/ted under their hands and 
eals, to the ſheriff of the county, or- 
dering him to ſummon THE SESSION, 
to return a CRAND JURY, and to give 
notice 
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notice to all ſtewards, couftables; bai- 
liffs, &c. to attend, Page 88. 1. 7 


5 · The precept to ſummon a ſeſſion ought 
to bear zefie fifteen days before the 
return, and to be delivered to the 
ſheriff immediately, ib. 1.8 


6. And this precept can only be /«- 
perſeded by a writ of ſuper/edeas out of 
chancery, ib. 1.9 


7. The cuftos rotulorum alone cannot 
iſſue this precept, tb, 1.10 


8. Where the buſineſs of the ſeſſion does 
not require the attendance of a 
GRAND JURY or other officers, it 
may be convened without a 1 

ib. ſ. 11 


9. If a ſufficient number of juſtices do 
not meet at the day appointed, yet 
any two juſtices may, in the week after 
any of the holidays mentioned in the 
2. Hen. 5. c. 4. meet and open the 
ſeſſion, and adjourn it, and iſſue their 
precept to the ſheriff, to ſummons the 
Jurors and officers on the day to which 
it is adjourned, ib. ſ. 12 


10. Where two ſets of magiſtrates have 
a concurrent juriſdiction, and one ſet 
appoints a ſeſſion, the juriſdiction of 
that ſet attaches ſo as to exclude the 
other ſet from appointing another ſeſ- 
fon, 89. 1. 13 


How THE sESss oN SHALL BE AD- 
JOURNED. 


1. The court of ſeſſion, when regularly 
opened, can only be continued by ad- 
journment; and in the entry of ſuch 
adjournment the time at which the 
original ſeſſion commenced mult ap- 
pear, 16. [. 14 


2. Inſtances in which matters tranſacted 
at ſeſlion are erroneous for want of a 
proper entry of the adjourament, 16. 14 


3. If a ſeſſion be once dropped it cannot 
be renewed, 90. f. 14 


4 The ſame number of juſtices are re- 
Quired to adjourn as to pen and hold 
a ſeſſion, ib, 


Wuo ARE BOUND TO ATTEND THY 
SESSION. 


1. The Serif muſt attend to return he 
precept, and to take charge of the pri- 
ſoners, Page 90. \. 15 


2. The conſtables of hundreds muſt attend 
to make their preſentments, ib, 


3. The Sailiß of franchiſes ought to at- 
tend, | ib, 


4+ The jurors who are ſummoned are 
bound to attend on pain of * 
amerced, \ ib, 


5. The Keeper of the houſe of correction 
muſt attend, ib. 


6. And zuftices of the peace for the county 
ought to attend and give their aſſiſt- 
ance to open the ſeſſion and adminiſter 
Juſtice, ib. . 16 


Tur POWER or THE SESTION OVER 
ITS OWN MEMBERS. 


1, This court hath no authority to 
amerce any juſtice of peace for non- 
attendance, ib. ſ. 17 


2. The court cannot commit a juſtice 
of the peace for a contempt of court, 
or for uſing actionable expreſſions to 
a fellow juitice of the quorum, ib, 


3. Nor can they bind him to good be- 
haviour, 91. f. 17 
4. Bat if a jaſtice of the peace give juſt 
cauſe to any perſon to demand /urety 
of the peace againſt him, he may be 
compelled by any other juſtice to find 
ſuch ſecurity, | ib, 


Or A GENERAL, SPECIAL, 
QUARTER SESSIONS, 


1. A general quarter jſfions 1s one of thoſe 
ſellions which are holden in the four 
quarters of the year, purſuant to the 
ſtatute of 2. Hen. 5. c. 4. ib. 1.18 


2. The quarter ſeſſiens are only a ſpecies 
of the general ſeſlions, ib. 


3. A ſpecial / ſſians is that which is holden 
on a ſpec. al occaſion for the execu- 
tion of ſome particular branch of the 
juſtices authority, tb, 


Wuo 
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WHO MAY PRACTISE AT SESSIONS. 


1. By 22. Geo. 2. c. 46 no perſon ſhall 
act as a ſolic.tor, attorn-y, or agent 
at any general quarter ſeflions unlefs 
regularly admitted, purſuant to the 
2. Geo 2. c. 23, Page 91. 1. 19 

2. By 22. Geo. 2. c. 45. no attorney 
ſhall permit any perſon not fo admit- 


ted to practiſe at ſeſſions in his name, 
ib. 1.20 


3. The bill of an attorney for buſineſs 
done at ſeſſions may be taxed in the 
king's bench, 92. ſ. 21 

4. By 22. Geo. 2. c. 46. no clerk of 
the peace, or ſheriff, or either of their 
deputies, ſhall practiſe at ſeſſions, 


92. ſ. 22 
5. In what manner the clert of the peace 
is to be appointed, ib. notis 


Or THE jvRISDICTION OF THE 
SESSIONS. 


1. The ſeſſions may proceed by pre/ent- 
ment, by information, and by indi- 
ment, 16. ſ. 23 

2. The juſtices in ſeſſions have authority 
by the commiſſion of the peace to 
hear and determine on felonies and 
treſpaſſes, ib. ſ. 24 

3. If a ſtatute, giving the ſeſſions juriſ- 
dicion, be repesled between the firſt 
hearing and the final determination, 
it is an abolition of the authority of 
the ſeſſions, ib. ſ. 25 


4. Where an authority is given to two 
juſtices of the peace to do any act, 
the ſeſſions have a concurrent juriſ- 
diction, except an appeal be given 
therein to the ſeſſions, 16. 1.26 

5. If a ſtatute direct a proceeding at a 
Jpecial ſeſſions, an original order made 
at a general quarter ſeſfons is bad, 

| 93. f. 27 

6. The quarter ſeſſions may proceed by 

information on 5. Eliz. c. 4. ſ. 39, 
ib. l. 28 

7. If a ſtatute authorize the ſeſſions to 

hear and determine,“ without ſay- 
ing by information, they mult pro- 
ceed by indidment, ib. 

Vor. III. 


8. The ſeſſions have no power to judge 
of the validity of a deed, 


Page 93. ſ. 29 


9. The ſeſſions have no juriſdiction over 
new-created offences which are not 
againſt the peice, unleſs rhe ſtatute 
give them ſuch juriſdiction in exprets 
terms, 16. 1. 30 


10. Inſtances given, 75. 


11. The ſeſſions are bound to make a di- 


rect and final judgment, and cannot 
refer the determination of any maiter 
tha comes b-fore them to other per- 
ſons, ib. i, 31 


12. But the ſeſſions may, by the conſent 
of the parties reter a thing to another 
to examine, and may report to the 
court to determine upon, 94. f. 31 

13. The ſeſfons may, hy the common 
law, proceed to outlawry on invite 
meats found at ſeſſions, ib. 1. 32 

14. By 21. Jac. 1. c. 4. the like pro- 
ceſs may be commenced ard proſe- 

„ Cutcd at \eflions, on any penal ſtatute 
on which a common informer may 
proceed, as in an action of treſpaſs 
di et armis at the common law, 

: ib. ſ. 32 

15. The f. ſions cannot award an at- 
tachment tor a Contempt in not obey- 
ing its orders, but mult proceed againſt 
the party by :ndidment, 16. 


In WHAT CASE THE SESSIONS MAY 
AMENU PKOCEEDINGS, 


By 5. Geo. 2. c. 19. the ſeſſions, upon 
ali appeals againit zudgments or orders, 
m1y cauſe any detect of torm in fuch 
original judgments or orders to be 
amended, ib. ſ. 34 


In WHAT CASE THE sBSSIONS MAY 
AWAKD COSTS. 


1. By 8. & 9. Will. 3. c. 30. ſ. 3. the 
quarter ſeſſions may, on any appeal 
concerning /e:tlements, award ſuch 
cuſta and charges as they think reaton- 
able to be paid by the party againit 
whom the appeal 35 determined, 

95-1. 35 

H h 3 2. By 


— On — 
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2. By 8. & 9. Will. 3. c. 30. ſ. 6. the 
appeal may be heard at a general or 
quarter ſeſſions, Page gz. ſ. 36 

3. By 9. Geo. 1. c. 7. f. 9. the juſtices 
at the quarter ſeſſions at which the ap- 


peal is determined, may award to the 


appellant pariſh, if the appeal is de- 
termined in favour of ſuch pariſh, ſo 
much meney as ſhall appear to be 
rèaſonable, to be paid by the reſpon- 
dents, &c. 15. ſ. 37 


4. By 17. Geo. 2. c. 38. the ſeſſions 
may order the party in whoſe favour 
an appeal againſt a poor's-rare is de- 
termined, reaſonable coſts, &c. 

96. ſ. 38 

5. By 13. Geo. 3. c. 78. ſ. zo. on ap- 
peal againſt any order made under 
the highway ad, the ſeſſions may 
award coſts, ib. f. 39 

6. By 13. Geo. 3. c. 78. on an appeal 
againſt any order made on the taru- 
pile ad, the ſeſſions may award coſts, 

97. 1. 40 

7. By 18. Geo. 3. c 19. ſ. 5. on appeal 
by overſeers againſt conſtables ac- 
counts, the ſeſſions may award coſts, 

ib. 1, 41 

8. And if the party do not pay ſuch 
coſts as the ſeſſions award, an indict- 
ment will lie for diſobeying the order, 

98. {. 42 

9. A mandamus lies to the ſeſſions to al- 
low cots and charges, as directed by 
the above ſtatute, _— 


10. The ſefficns need not fate in an or- 
der ſor coſts and charges, the parti- 
cular items of expence cn which they 
are allowed, . . 


11. The ſeſſions cannot order coſts on 
the mere adjourument of an appeal, 


ib. ſ. 45 


Warn THF SESSIONS MAY MAKE 
OR DER RESPECTING THE COUNTY. 
1. By 9. Geo. 3. c. 20. the ſeſſions, on 

preſentment by a grand jury of the 


tate of the ſhire-hall, may order it 19 


be repaired, &. ib. 4 
2, By 14-Geo. 3 c. 59. the ſeſſiors may 
once a year order the county gꝛol to 


be cleaned, and better regulated 
Page 98. 1. 47 
3. By 14. Geo. 3. c. 59. the quarter 
ſeſſions may order the ſeveral courts of 
juſtice in the county to be properly 
ventilated, the priſoners to be cloath- 
ed, the cells to be made commodious, 
&c. | 16. 1.48 


4. By 14. Geo. 3. c. 59. ſ. 3. the ſeſſions 
may order the expences reſpecting the 
county gaols, priſons, and courts of 
jullice, to be levied by rates, &c. 

| ib. ſ. 49 

5. If a fine be impoſed on a county 
which the ſeſſions think illegal, they 
may order the treaſurer to pay the 
expence of trying the queſtion at law 
out of the county ſtock, 99.1. 50 

6. The ſeſſions alſo may order the trea- 
ſurer of the county to pay the ex- 
pence of litigating any queſtion re- 
ſpecting the repair of highways, 
bridges, &c. 16. 


S EWE NS. 


A ſpecial coiamiflion of yer and termi- 
ner may be granted for inquiring of 
ſewers, &c. 32. 1.28 


SHEEP-STEALING. 


Whoever ſhall convict another of feal- 
ing ſheep cr other cattle, is in'itled 
to a reward of 10], 168. f. 30 


SHERIFF. 


Ser Ton N. 


1. Every ſheriff is a principal conſer- 
vator of the peace within his county, 
and may award proceſs of the peace, 

2. The ſheriff is bound to return preper 
juries to the ſeſſions of the peace, 

ES 86.1. 7 

3. By Vat. 1/77. the ſheriff ſhall have 

counter rolls with the coroner, and 
attend with him to take appeals, 

PEN 8 115, 116 


4. The 
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4. The ſheriff having a juſtice's war- 
ran: directed to him, may authoriſe 
others to execute it, Page 182. ſ. 29 

. Juſtices of afize may puniſh ſheriffs 
for letting per:oas to bail who are not 


bailable, 188. 1.8, 9 
6. By 4. Edw. 3. c. 2. ſheriffs ſhall not 


let to mainprize thoſe who are in— 
dicted or taken before juſtices of the 
peace. Se BAII. 188. 189 


7. Ey 14. Edw. 3. c. to. the ſhe riffs ſhall 
have the cuſtody of gaols, 233.1. 6 
8. In what ces the court may procced 
by attachment againſt ſheriffs for not 
exccutiug a Writ, 274, 275 
9. Where the court may proceed by a. 
tachment againſt a ſheriff tor oppreſſive 
practice, 276 
10. Where the court may proceed by 


attachment againſt a ſheriff for not exe- 
cuting a writ ged ualhy, 276 f. 4 


11. Where the court may proceed by at- 
tachment againſt a ſheriff for making a 
falſe return to a writs 277 


SHOPLIFTER. 


By 10. & 11. Will. 3. c. 23. whoever 
ſhall convict another of privately ſteal- 
ing to the value of 58. from any ſhop, 
&c, ſhal! have 401. 267.1. 26 


SICKNESS. 


See Bail, No. 24. 127, 128. 


SMUGGLERS. 
Sze REwARD. 
SON ASSAULT, 
Where pleadable iz bar to an appeal of 
mayhem, 325 
SPECIAL HETIR. 


No ſpecial heir by cuſtom of Borough 
Engliſb or otherwiſe, can bring an ap- 
Peal of death, 309 


S PINS TEX. 


1. Where a gentleman or gentlewoman 
is named inter, the wrong addition 
may be pleaded in abatement, 

Page 341. ſ. 103 


2. © Spinſter” is a good addition for the 
eſtate and degree of a woman, and 
perhaps allo for that of a man, 


344. {gil 


STAR-CHAMBER. 


Whether the ſtar-chamber had a general 
ſuperintendency over other courts, 


274 
STATUFES. 


1. A ſtatute making a new law con- 
cerning an old offence, appointing 
certain juſtices to execute it, does nor 
exclude the juriſdiction of the king's 
bench, | 10,11 


2. A ſtatute which appoints that all 
crimes of a certain denomination ſhall 
be tried before certain judges, does 
not exclude the juriſdiction of the 
king's bench without expreſs negative 
words, 10 


3. Where a ſtatute creates a new offence, 
and erects a new juriſdiction for the 
puniſhment of it, and preſcribes a 
certain method of proceeding, it is 
queſtionable whether the king's bench 
ha:h juriſdiction, Il 

4. Aſnirmative ſtatutes ſhall not, without 
expreſs words, be conftrued to take 
away the juriſd. ion of an ancient 
court, 12 


5. The uſage of many ages is the beſt in- 
terpreter of ſtatutes, 102 


6. Whether the ſtatute de cis corona- 
toris, being directory and in affir- 
mance of the common law, leave ths 
power of the coroner as it found it, 

| 110, 111 

7. Wherever a ſtatute gives to any one 
juſtice of peace a juriſdiction over any 
offence, or a power to require a per- 
ſon to do a certain thing, it impliedly 
gives a power to ſuch juſtice to iſſue a 
warrant for the purpoſe, 179 


| 
: 
| 
i 
} 
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8. All ſtatutes are to be conſtrued ſtrictly 
in favour of life, and no parallel caſe 
which comes within the ſame miſchief 
ſhall be conſtrued to be within the pur- 
view of them, unleſs it can be brought 
within the meaning of the words, 


Pe«ge248.1. 16 
STEWAR D. 


2 The nature of the office of lord high 


ſteward, 7 
2. None under the degree of nobility can 
be appointed lord nigh ſteward, 8 


3. The high ſteward, in the court of the 
high ſteward, is ſole judge in matters 
of law, 9 notis 

4 The lord high ſteward is, by virtue 
of his office, a conlervato; of the 
peace, 51. f. 2 


T0088 
See Torn, No. 48. 


STROKE, 
Sce SEA, No. 5. 


1. In chat manner the death muſt be 
laid in an indilment or appeal, where 
the party dies on one day of a ſtroke 
given on another, (See APTAL, 
No. 182. RETUGNAN CT, No. 4) 

2 

2. Whether it be neceſſary to — 
the time of the ſtroke as well as the 
death, | 334. 1. 90 

3. The word prrcu/77t neceſſary in an ap- 
peal of death where the fact will bear 
it, 329 f. 82 


SUMMONS. 


Whether a ſeſſions of the peace may be 


holden without ſummons, (6% SES“ 
$10ONs,) ca. 8. . 44 


SUNDAY. 


An indiQment cannot be well tzken on 
a Sunday, 125.1.9 


SUPERSEDEAS. 


Sce SESSIONS, 


1. The authority of juſtices of oyer and 
terminer may be ſuſpended by writ of 
ju perſeatas, on proof that the com- 
miſſion was unduly granted, 

Page 26. f. 3 

2. A precept by two juſtices for the ſum- 
mon of a ſeſſion of the peace cannot 
be /uper/ed-d but by writ out of chan- 
+ PT 83, 89 


SURGEONS. 


Surgeons are exempted, during the time 
they practiſe, from ſerving the office 
of contitable, 137 


SURNAME. 


Sce AzATEM ENT. Name, MIS- 
NCMER. 


1. If a writ of appeal omit the appeilant's 
ſurname, bring unter the degree of no- 
bility, it may be abated by the court 
ex officio, 339. f. 101 

2. If there be a miſtake of the ſurname 
of an appellant, the writ m:y be 
abated upon the exception or plea of 
the party, 340. 1. 01 


SURPLUSA GE. 


Where there is a /uffictent certainty, the 
addition of a farther uncertain or un- 
intell:gible deſcription will do no hurt, 
but ſhall be rejected as ſuperabun- 
dant and {wpluſage, 329 


SURVIVOR. 

Where two joint owneis of goods are 
robbed, tte ſurvivor may bring an 
a ppcal, | 312, 313 

SUSPICION. 
See BAIL. ARREST. 


T. 


TAVE RNS. 


Inordinate haunters of taverns are in- 
dictable at the torn, 144 
TAXA- 
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TARSTION:. 


It is a contempt not to pay coſts after 
taxation by the maiter, 


Page 292. 1. 37 
TENURE. 


Vho may be conſervators of the peace 
by tenure, ch.8.1. 7 


TESTE. 


1. Where the king's bench proceeds on 
an offence removed by certiorari, 
there mult be fifteen days between the 
teſte aud return of every proceſs, 

13. 1. 14 

2. The precept for a ſeſſion of the 
peace muſt be reed by tuo jultices, 


37-1.6 
TI 


See CERTIORAARI, No. 50. 


TORN. 


1. The ſheriff's torn is the king's court 
of record, tor redreſling common g ie- 
vances within the county, 123 


2. The ſheriff ought to make his torn or 
circuit throughout every hundred in 
his county twice in the year, 

2, AJ $8 

3. All the inhabitants of each hundred 
above the age of twelve years, unleſs 
ſpecially exempted, are bound to at- 
tend the torn, and take the oath of 
allegiance, &c, ib. 

4. The words frank pledge or tything ex- 
plained, 124 


5. The ſty le of the ſheriff's torn, ib. ſ. 3 


6. By MaGna CHART a, the torn ſhall 
be held only twice a year in every 
hundred, at the accuſtomed | lace, 

tb. 1.4 

7. By 31. Edw. 3. c. 15. the torn is to 
be held withia a month after £aſter 
and Michaelmas, ib, 


8. The ſheriff is indictable for h .lding 
his torn at ar other time, or at an un- 
uſual place, and an indictment found 
thereon is void, 125. 1.7 


9. Quære. if theſe ſtatutes extend to the 
court-leet, 125 


10. Every cavtion of an indictment at 
the torn ought to ſet forth the day 
whereon it was taken, Page 125. f. 9 


11. All perſons Who are bound to appear 
at the torn are not within the „at. 
Mer ton, winch allows /utr ſervice to be 
performed by attorney, 125. . 10 


12. All ſervants as well as maſters are 
ound to pay fuch ſuit; and if a ma- 
fter ſuffered a ſervant to continue a 
year and a day without being earol- 
led in a decennary, he was amerciables 

n 126 

13. But tenants in ancient demeſue, par- 
ſons, perrs, and women, are exempted 
from attending the torn, 126. f. 11 


14. No man can belong to two leets, 
2nd therefore he ſhall do ſervice at 
that only within the precindts of 
which He refer or ſie pt, 1b. ſ. 12 

15. The ſheriff or his feward may hear 
and determine any offence within his 
juriſdition, being indicted before 
him, except PLEAS OF THE Crown, 

ib. ſ. 13 

16. This exception does not reſtrain the 


power of 7ak:ng indiftments or pre- 
ſentments, 127. ſ. 14 


17. The ſheriff in his torn, being a judge 
of record, may fine an offender tor a 
contempt of court, or for a non-com- 
pliance with that which the juriſdic- 
tion requires, 127 

18. Such fines muſt be ſeveral, and not 
joint, except a whole vill be fined, 

128. f. 16 


19, The ſheriff may award a fine or 
amerc-ment tor contempts, &c. and 
amerce any perſon indited for an of- 
fence not capital within his juriſdiction 
without any farther proceeding cr trial, 

ib. 1. 17 

20. An amercement heing a judgment, 
that the party ſhall be in m/ericerdia 

duomiui regis, and a judicial act, does 
not require the aſſent of a jury, 


i6. 1. 18 


21, The award of a mi/ericordia is only 
to authoriſe others, viz. affeero's, 10 
fix the ſum which the party is to pay 
to the kivg ; and therefore there is 


Hh 3 no 


| 
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no neceſſity to mention a ſum cer- 
tain, Page 129 
22. If the amercement be for a con- 
rempt of court, it may be ſettled by 
the judge himiſclf, and needs no other 
affeerment, 16. . 19 
23. No fine for a contempt is within 
the ſtatutes which require au amerce- 
ment to be afrered, 26. 
24. The king or lord have an election 
of common right either to diſtrain or 
to bring an action of debt for fuch 
fires and amercements, ib. ſ. 20 


25. Every avwry of this kind ought 


expreſs! to thew that the offence was 
committed «hin the juiiſuition of 
the court, 16. 1.21 
26. It is not neceflary to alledge it in the 
preſentment itſelf, but ſuch an allega- 
tion will perhaps fupply the want of 
the averment of juriſdiction in the 
pleadings, 159 
27. Quæ re, if it be neceſſary expreſsly 
to alledge that the offence was com - 
aitted as well as that it was preſented, 
&. ib. 
28. It is ſafeſt in ſetting forth a preſent- 
ment, or an affgerment of an amerce- 
ment, to mew the names of the pre- 
{cn'ors and affeerors, Sed guerre, if 
the names of the preſcaturs are neceſ- 
ſary in replevin, | ib. ſ. 23 
29. Notice of the holding of the court 
need net be ſhewn, tor, being of re- 
cord, all perſons within the juriſdie— 
tion ſhall be intended to have nctice 
of it, 16. 1.24 
30. It is not neceſſary in an awowry for 
a dillreſs for a fine or amercement to 
ſhew that the party had previous no- 
tice what 1t was, ib. 


31. Diſtreſs is incident of common right 
to the ſheriff's torn, if the offence be 
incidental to the juriſdiction, 130, 131 


32. But for a duty of a private nature 
no diſtreſs can be made without a ſpe- 
cial cuſtom, 131 

33. The ſheriff may diſtrain any lands 
of the offerder within the county or 
precinct, except lands in the king's 


poſſefſion, for they are wholly out of 
the juriſdiction of the court, 
Page 131. ſ. 26 


34. The Seriff may diſtrain in the hig h- 
way notwithſtanding the fat. Marie- 
bridge, ib. 1. 27 


35. Fines and amercements being for a 
perſonal effence, no ſtrauger's beaſts - 
can lawfully be dittra:ned for them, 
although they have been /evant et 
ceuchant on the lands of the offender, 

ib. ſ. 29 


36. The goods diſtrained may be ſold 
within a reaſonable time after the di- 
ſtrels, 10. l. 29 

37. No bailiff can diſtraia without a 
{pecial warrant for fo doing, and 1a 
Juſtification of ſuch diſtreis the war- 
rant muſt be ſet forth in the avowvry, 

ib, 1. 30 

38. Inrep/ewin, it muſt be averred that the 
defendant was guilty, In ti eſpaſs the 
conviction is ſuſcient to juſtify the 
officer: but the amercement mult ap- 
pear to have been by the court, and 
not by the jury, - 132 nous 


39. In glance, the ſheriff may amerce 
ine perion preſented, or order an 
abatement without any amercement, 
and if he diſobey ſuch order he ſhall 
forteit without further proceeding, 

ib. 1. 33 

40. No ſoch pain can be ere for any 

leſs ſum inan what is ac frſt ſet, 16. 


41. The authority of the ſheriff in his 
torn in rela ion to the appointment of 
conltables, aud the nature and anti- 
quity of that office, (Sce Cox- 
STABLES) 123.1. 33 to 10g 

42. The ſherif in his torn may inquire 
of ALL TRE aSONs, except ſuch as are 
created by ſtatute, 142 


43. The ſheriff may alſo enquire of all 
FELONIES at common law, except 
rape, which being an cF-nce made 
felony by ſtatute, though originally a 
felony at common law, he can en- 
qurre of it as a r only, 143. ſ. 52 

4 n aſſault and battery, if there be 
elodjhed, is inquirable in the tern ; 

for 
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TO THE RIGHT HONOURABLE 


THOMAS LORD PARKER, 


B ARON OF MACCLESFIELD, 


AND 


' LORD HIGH.CHANGCGELLOR 


O F 


GREAT BRITAIN. 


MY LORD, 
HE experience I have ſo often had of Your Loxpsnte's 
goodneſs cannot but encourage me to hope for the 
continuance of it; and the ſucceſs of my former endeayours 
under tlie protection of Your LoRvsale's Name, is a ſuthcient 
aſſurance, that if I can be ſo happy as to have Your LoRDSHIP's 
approbation and encouragement, I need not deſire any other, 


Nox is my application to Your Lordſhip in behalf of a Com- 
mon Law Treatiſe any way diſcouraged by Your LoxDsnie's 


removal to the ſtation you at preſent adorn ; for though the 


public good, and His Majeſty's ſervice, have put you under a 
neceſſity of leaving the Common-Law Courts, yet nothing 
can ever make you ceaſe from being the moſt aſſured Friend 
and Patron as well as the moſt exquiſite Maſter of the Com- 
mon Law. And the greateſt lovers of it have the leſs regret 
for the loſs of Your Lozxpsniy's preſence among them, from 


the honour the Law itſelf has received by Your Logpsyle's 


Vor: BL * a advancement, 


D ION. 


advancement, whereby the world has been effectually con- 
vinced, that nothing ſo much conduces to make a conſum- 
mate Chancellor as the moſt perfect {kill and experience in 
the Common Law, 


Ir is with the utmoſt pleaſure we obſerve Your Lon DSHIY 
with ſo much ſteadineſs adhere to thoſe ſtated boundaries of 
property which our anceſtors have always had in ſuch high 
veneration, and which Your Log DSsUuf never departs from 
but in ſuch caſes wherein evident Equity, Common Senſe, 
and Natural Juſtice, undeniably point out an exception. 


Ir is to Your LoRDSHH we are obliged for the removal of 
that vulgar prejudice, that the Rules of Law and Equity 
could not poſſibly be reconciled. As Your Lorpsniy had 
formerly convinced us, that there is nothing in the Common 
Law rightly underſtood, that 1s any way repugnant to Equity ; 
you have now given us the like ſatisfaction, that there is no 
Rule of Equity ſkilfully applicd, that in the leaſt contradicts 
the true Reaſon of the Common Law. 


Jam, 
Myr Loxv, 
With the. greateſt Reſpect, 
Your Loxpsn1y's moſt dutiful, 
cn and moit obliged Servant, 


4, WILLIAM HAWKINS. 


AN 


AN 


ANAL Y SE 
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THE SECOND Boat 


OF THE 


PLEAS os 


ALL. courts of criminal juriſdic- 
tion are courts of record, Ch. 1. 
fect. 1. | 
And derive their authority from the 
crown, ch. t. fect. 1, &c. | 


The PRINCIPAL COURTS of this 
kind are, 
1. The court of the lord high 
ſteward, ch. 2. 
2. The court of king's bench, ch. 


3. 

3. The court of the conſtable and 
marſhal, ch. 

4. The court of the juſtices of yer 
and terminer, ch. 5. | 

5. The court of juſtices of gao/- 
delivery, ch. 6. 

6. The court of the juſtices of aſſixe 
and ni/t prius, ch. 7. 

7. The court of conſervators of the 
peace, ch. 8. 

8. The court of juſtices of the 
peace, ch. 8. continued. 


T H E 


CROWN, 


9. The court of ſeſſions, ch. 8. 
continued. 

10. The court of the coroner, 
Ch. 9. 

11. The ſheriff's tourn, ch. 10. 

12. The court leet, ch. 11. 


The firſt thing to be done in order 
to the bringing a criminal to juſtice 
is to arre/t him. 

ARRESTS are either without pro- 
ceſs from a court of record, or by 
virtue of ſuch procels. 


And firſt, arreſts without ſuch pro- 
ceſs, are either, | 

1. By private perſons, or, 

2. By public officers, 


Arreſts of this kind by private per- 
ſons are either, | 

1. Such as are commanded and 

enjoined by law, ch. 12. fect. 1 


to 8. 
2. Such 
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2. Such as are permitted by law, 
ch. 12. ſect. 8 to 18. 

3. Such as are awarded by law; 
ch. 12. ſe. 22, &c. 

Arreſts of this kind by public of- 

ficers, are either, 

1, By watchmen, c. 13. f. 1 to 7. 

2. By conſtables, c. 13. f. 7 to 12. 

3. By bailiffs of towns; e. 143. 17223 


4. By juſtices of peace, which are 


either, 

1. By parol, c. 13. ſ. 14. 

2. By warrant, c. 13. ſ. 15. f 
the end of the chapter. 
Perſons arreſted are either to be, 

I. Bailed, c. 15. 

2. Committed, c. 16. 


Perſons may be criminal, in pre- 
venting the bringing of offenders to 
public Juſtice, ſeveral ways. 

1: Before any arreſt made. 

2. After an arreſt. 

Perſons may be ſo guilty before any 
arreft made, 


1: By oppoſing an arreſt, c. 17. 


ſect. 1. | 
2. Byſuffering a criminal to eſcape; 
c. 17. ſ. 2. 4. 
3. By flying from an arreſt, c. 17. 
ſ. 3. c. 49. ſ. 145 15, 16. 


Perſons may be fo guilty after an 
_ arreſt, either in reſpect of an arreſt of 
themſelves or of others. 

Their offence in reſpect of an ar- 


reſt of themſelves, if without force, i is 


called an eſcape, c. 17. ſ. 5. 
If with force, is called a 
a c. 18. 
heir offence in reſpect of the ar- 
reſt of others, is either, 
I. W thout force, or, 


2. With force, 


breach Fg 


Such offences without force come 
under the notion of eſcapes, and are 
either 3 


x: Py officers (c. 19.) or, 
2. By private perſons, c. 20. 


Such ves with force come 
under the notion of reſcous, c. 21. 


| Secondly, arreſts by proceſs frem a 
court of record may be made by vir- 
tue of two kinds of proceſs. 

1. Upon ſuch as is awarded by the 
diſcretion of the Court upon a 
bare ſuggeſtion, or the know- 
ledge of the Juſtices, 

2. Upon ſuch as is awarded on an 
appeal, indittment, or informa- 
tion, 

Proceſs of the firſt kind is generally 

called an attachment (ch. 22). 

AN ATTACUMENT lies either 

againſt, 

1. The officers of the court, as, 
1. Sheriffs and bailiffs, ch. 22. 


ſect. 2 to 6. 

2. Attornies, ch. 22. ſect. 6 to 
12. 

3. Other officers of the court, 
ch. 22. ſect. 12. 

4. Jurors, ch. 22. ſect. 14 to 
25 Or, 


2. Againſt other, as, 
1. Inferior judges, ch. 22. ſeR. 
25 to 30. 
2. Counſellors, ch. 22 ſet. 30. 
3. Gaolers, ch. 22. ſeed. 31. 
4. Any other perſons whatſo- 
ever, ch. 22. ſect. 33. 


Proceſs on an appeal indiciment, 
or information, ſuppoſes ſuch appeal, 
indict nent, or information, to be firſt 
exhibited, 
AN APPEAL 1s either, 
1. By an innocent perfon, which 
may either be by writ or by bill, 
Eh. 23. 

2. By an offender confeflihg him- 
ſelf guilty, who is commonly 
called AN APPROVER, ch. 23. 
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for otherwiſe it is not a common 
grievance, but a private injury only, 
Page 143 
45. The common breaking of fences and 
pound breaches are within the cogni- 
zance of the torn, ib. ſ. 5 6, 56 
46. Purpreſtures, mortmains, treaſure 
irove, waifs, ſtrays, wrecks, &c. be- 
longing to the king are inquirable at 
the torn, Sed guezre as to the ſei- 
zure of ſuch things as belong to the 
lord, 144. 1. 57 
47. All common nuſances, annoyances, 


bawdy-houſes, victuallers, aſſize of 
beer and ale (but not the afize of 


bread), negleding to hold fairs, falle + 


weights and meaſures, common bar- 
rators, ſcolds, eaves-droppers, &c.&c. 
are within the juriſdiction of the torn, 
ib, 
48. Every vill within the precinct of a 
torn ſhall have a pair of ſtocks on pain 
of 51, 145.1.59 
49. A man cannot be amerced in a court 
leet for ſurcharging a common, 


ib, 1. 61 


50. Quære, whether a matter concern- 
ing the private intereſt of the lord, or 
of the inhabitants of a l-et, can be 
brought within the juriſdiction of the 
torn by cuſtom, #6. ſ. 62 


51. The offence need not arife within 
the particular hundred it is triable if 


it ariſe within the county; but pre/en- . 


tations malt be of offences within the 
hundred, 146 
g2. The inhabitants of one bailiwick 


ſhall not be compellable to ſerve as 
Jurors for another, 76. 


53. No offence arifing within the pre- 
cincts of a leet is enquirable at the 
torn, unleſs on the default of the 
leet, which veglect mult be alledged 
m the pleadings, ib, 

54. By Hat. Weſt. 2. c. 13. the ſneriff 
ſhall take no inqueſt but by twelve 
lawful men at leaſt, who ſhall put 
their ſeals to ſuchinquiſnions, 16. 1. 64, 

55. This act reſpects ſach inquiſitions 
only as are a foundation for impriſon- 
ment, and not :aquifitions for offences 


for which the party cannot be appre- 
hended, Page 146. Note (7) 


56. If there be more than twelve jurors, 
the ſeals of any twelve of them are 
ſufficient, 16. 1. 65 


57. By 1. Rich. 4. c. 4. jurors at the 
torn ſhall have yearly 20s. freehold, 
or 268. 8d. copyhold, on pain of 408. 
and rendering their indictments void, 

147. 1. 66 

58 Quæœre, if courts lect are within theſe 

ſtatutes, 15. 


59. By 1. Edw. 3. c. 17. indictments 
taken at the torn ſhall be by roll in- 
dented ; one part to remain with the 
indictors, and the other with the 
court, ſo that one part may be deli- 
vered to the juſtices of aſſize, 

ib. ſ. 68 


60. Preſentments, not being neceſſary to 
be preſented to the juſtices, are not 
within theſe ſtatutes: they need nei- 
ther to be indented nor ſealed, 

Nete in marg. 

Gr. This ſtatute extends to courts leet, 

16. ſ. 69 

62. The general practice of the torn was 
to impannel both a grand and petty 
Jury.—Prefſentmerts were made by 
the headborough, affirmed by the 
petty jury, and then confirmed by the 
grand jury, 1b. 1. 70 

63. By 28. Edw. 3. c. 9. the ſheriff is 
reſtrained from taking indictments by 
commiſſion or writ, 148. 1.71 


©4. By 1. Edw. 4. c. 2. all ſheriffs in 
their torns, except in London, are re- 
ſtrained from awarding proceſs to 
levy fines and amercements on indict. 
ments or preientments found before 
them, and are ordered to deliver ſuch 
indictments, &c. to the jultices of the 
peace at their >ext ſeſſions, who ſhall 
have power to award procets thereon, 
&c. &c. 148, 149 
65. Not only the judge of the torn, by 
this ſtatute, is puniſhable for award- 
ing ſuch forbidden proceſs, but al.o 
the oltger for denying it, 149. f. 74 


66. In 


* 
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66 In what manner indictments in the 
ſheriff's corn may be traverſed, tried, 
and determined, Page 159 


67. The torn has no power to try a tra- 
verſe, 151 


TOR N. 


See Corontr, No. 22. ADD HT ION, 
No. 32. Escays, No. 2. Hut 
AND CRY. 


TRAVERSE. 


See EscaE, No. 40. APPEAL, No. 254. 
BEAKIN G Prion, No. 3. Co- 
RONER, No. 18. 74. Toa, No. 66. 


TREASON. 

1. Juſtices of paol-Celivery have power 
to deliver the gaol of perſons com- 
mitted for high treaſon, 

38. (. 4+ 45: ſ. 4 

2. Treaſon being againſt the peace of 
the king, any juitice of the peace, 
either on his own knowledge, or tae 
complaint of others, may cauſe any 
perſon to be apprehended for this of- 
fence ; and may take the examina - 
tion of ſuch offender, and the infor- 
mation of the uitneſſes purſuant to 
the ſtatute of Philip and Mary, 76 


3. The ſtatute of 6 Hen. 8. c. 6. which 
authoriſes the king's bench to ſend 
down the bodies of felons and mur- 
derers, together with their indictments, 
to be tried in the counties where the 
offences were committed, ſhell not 
be extended to hi:h treaſon, 12.1. 9 


4. In what caſes the ſheriff has power to 


enquire of high treaſon, (Se Torn, 
No. 42,) | 144. 145 
5. Perſons apprehended of dangerous 
riots /avouring of high treaſon are ex- 
cluded from rep/ewin by the ſheriff by 
the Hat. N ef. 202. 1. 45 


6. The king's bench may bail a perſon 
committed for high treaſon, 225 0 


7. Quære, Whether one who knowingly 
oppoſes the arreſt of a par fon guilty of 
high treaſon be ther f.1e guilty of 

240. f. 1 


kigh treaſon himſelf, 


8. Whether the offence of breaking pri- 
ſon can ever amount to the crime of 
high treaſon, (See BREAKING PRI“ 
SON, No. 28, 29.) Page 248, 249 


9. Ia eſcape, if the priſoner committed 
were guilty of high treaſon, it is high 
treaſon whether the party be ever con- 
victed or not, 260, 261 


10. A ſtranger who knowingly re/cues a 
perſon committed for and gui ty of 
high treaſon, is in all cafes guilty cf 
high treaſon, 267 

11. The offender may be immediately ar- 
rai ned for the high treaſon, or for the 
miſprihon, ib, 

12. Of appeals for treaſon, (See Ar- 
PEAL, No, 47, 48,) 304, 305 


TREASURE TROVE. 


See Cox oN ER. Torn. 


TRESPASS. 


1. A court wh'ch is not of record cannot 
even hold plea of a common treſpaſs 
vi et arms, 6. 1. 14 

2. The word © rre/pa/;” is of a very ge- 
neral extent, and in a large ſenſe not 
only comprehends all inferior offences 
which are properly and directly againſt 
the peace, but alio all others which 
are only ſo by conſtruction, 77. 1, 63 


3. An enumeration of the variety of treſ- 
paſſes of which the ſheriif in his torn 
had juriſdiction, 144, 145 

TIAL. 
See COUNTY. 


. Stewards of ſeets cannot try any per- 
ſon indicted before them, but mult re- 

fer the trial to the gaol- delivery, 
126. f. 13 


2. In what manner indictments in the 
ſherift's torn are to be tried, 150. . 75 
3. Neither the torn nor the leet have any 
power to try a traverſe, 151.1, 76 
4. Juſtices of peace may try a man in- 
dicted before the ſheriff in his torn, 
ib, 
. . bY V here 


\ 
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5. Where an appeal of mayhem ſhall be 
tried, and where the trial ſhall be pe- 
remptory, (See APPEAL, No. 41,) 


Page 302, 303 a 


TUMBREL. 


Whether every va be bound by pre- 
ſcription to Keep a TUMBREL, 
ch. 11. f. 5 


V. 


VACATION. 


1. By the habeas corpus ad, the lord 
chancellor, lord keeper, any juſtice of 
either bench, or baron of the exche- 
quer, may grant a habeas corpus in 
Vacation-time, 190, 191 


2. And this writ does not expire with 
the Vacation ; but the priſoner may 
be brought into court upon it, in full 
Teen; -: © 193. ſ. 22. note 


VAGABONDS. 


Vagabonds were indictable at the torn? 
I44, 145 


VANQUISHMENT. 


See APPEAL. APPROVER. 


VARIANCE. 


1. In appeal, if the declaration lay the 
offence in the reign of a preſent king 
where the writ ſuppoſed it to have 
been in the reign of a former king, it 
is ſuch a variance, that it ought to be 
abated by the court ex icio, 


339. 1. 98 


2. So alſo where the defendant is miſ- 


named; or the fact not ſet forth with 
{uffic ent cert-inty ; or the offence be 
laid in a diNNerent c unty; or, &c. &c. 


339+ 1. 99. 101 


VERGE. 


Before what coroners offences within the 
verge are indictable, (See CoroneR,) 
Page 106 


VIET ARMIS. 


The words “ vi et armis”? are not neceſ- 
ſary in an appeal of death, 331. f. 85 


VI EB W. 


See CORONER, 


VILL. 


See PARISsH and Warp. 


Wherever a place is generally alledged 
in pleading, the law will intend it to 
be a vill, unleſs it be mentioned with 
ſome addition wh:ch ſhews the con- 
trary, | 339 


VILLEIN. 


1. A will:in cannot have an appeal of 
larceny againſt his lord, 312 


2. A willein can neither be a grand or 
petit juror, 371 


3. The plea of willenage, and the ge- 


neral iſſue, not to be pleaded by the 


lord at the ſame time, 357 


VISNE. 


1. In an appeal, the fact muſt be laid in 
ſome place trom whence a vi may 
come, 335: f. 92 


2. A wiſne may come from any place 
which is of ſo (mall a compaſs that all 
who live in or near it may rea» 
ſonably be preſumed to have ſome 
knowledge of the perſons living init, 

ib, 

3. A wvi/ne may come not only from a 
town, but from a ward, pariſh, hamlet, 
burgh, manor, caſtle, or even from a 
forelt or other place out of a town, 

ib. 


4. Abatement may be pleaded of a fact 


laid in one place which is done in an- 
other, 16. 


5. Avi 


| 
| 
| 
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| g. A vibe may well come de vicineto ci? W AR R A . 
| 5 8 9 EC. Kc. Page 336 1. Warrants iſſued by a juſtice ought to 
| \ 6. No wi//re can come. from London, or be executed by the conſtable, as the 
the Milde, Sufſex, on account 1 proper officer for this purpoſe, 
largenels, th. | Page 134. 1. 35 
7. A viſue may come from a park, ib. 2. A conſtable is indictable for refuſing 
8. 2ere, whether a vi/ze may not come to execute a warrant direded to him 
trom a heath in a foreſt, jb, by a juſtice, 134+ . 36 


9. No wi/ze can come ſrom a liberty, 6. 3, Where the law authoriſes a juſlice to 
direct a warrant to a private perſon, jt 


V O I D. implicitly authoriſes ſuch perſon to 

tecute it, 4 
If it do not appear, upon the face 5 p 164. 1.21 
an indictment, that the party had au- 4. An arreſt unlawfully made by a con- 
thoricy to take it, it is void, 106 ſlable without warrant cannot be made 
; good by a wanant taken out after- 
VOLUNTARY. Wards, 174. . 9 
5. After an eſcape, the party cannot be 
See ESCAPE. again arreſted by virtue of the firit 


warrant; but it he ſurrender, he may 
is be carried to the jultice under it, 


| 174» 175 

6. A conſtable cannot juſtify an arreſt 
by force of a warrant which expreſsly 
appears on the face of it to be for an 


offence of which the juſtice had no 
WAGER or LAW. juriſdiction, 175. f. 10 


In actions grounded on an act of a court But b 
i | | 7. But by 24. Geo. 2. c. 44. a warrant 
of record, the de fendant ſhall not be properly penned (even though the ma- 


W, 


ſuffered to wage his law, 132 gittrate who iſſues it ſhould exceed his 
juriſdiction) will at all events indem- 

WAGES. nify the officer who executes it mini- 

For what time and in what caſes an gp- terially, 177 note 
poder is intitled to his wages, 8. And the conſtable is bound to exe- 
373. f. 19. 373 ſ. 27 cute the juſtice's warrant ; for unlefs 

the contrary plainly appear, the officer 

W AIF. ought to preſume that the joſtice hath 

juriidiction, „„ fi 


1. All ab, eſtrays, goods wrecked» ; 
Ke. belonging to the king, may be 9. All general warrants, except in the 


quired ct at the ſhe.ift's torn, cates ſpecially authoriſed by ads of 
| | 144. f. 57 parliament, are declared illegal. The 
2. An appellant's title to reftiturion in Queſtion ot general warrants ſtated, 
an appeal of larceny, ſha'l not be bar- 175(N) 2 
red by the goods being teized as graf, 10. A juſtice cannot grant a blank war- 
| &c. ": 917+ 67 54 rant; and @ fertzer? he cannot le- 
| : ally 'grant a general warrant to ſearcly 
WALK, for felons or ; #50 goods, 175 


See VINE, 11. The perſon to whom a warrant is 


directed, if it be within the juriſdic- 


| | WAX D. tion of the juſtice granting it, may 
| Sce Pars, L fully execute it, 176. ſ. 11 
| | 12. The 
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123. The juſtice alone is puniſhable for 
granting a warrant without ſufficient 


grounds, Page 176 


73. Practice has authoriſ-d the making 
out of warrants on the ſaſpicion of fe. 
lony before indictment found, which 
practice is countenanced by che ſta- 
tutes of Phil. & Mary, ib. 


14. The propriety of this practice exa- 
mined, ib. 


15. A warrant to apprehend all perſons 
guilty of a crime therein {ſpecified will 
not jullify the officer who ads under 
it, | 177 notis 


16. In what manner an officer might 
juſtify an arreſt under a warrant at 
common law, ib. 


17. For what offences a warrant may be 
granted, 178 


18. Whether a juſtice can juſtify a ge- 
neral warrant to ſearch all ſuſpected 
houſes for ſtolen goods, 179. . 17 


19. A warrant to ſeize and carry away 
papers 11 the caſe of a libel is illegal 
and void, 180 (N) & 

20. What formalities and ſtriftneſs are 

neceſſary in ſearch warrants for ſtolen 
goods, | ib, 


21. Upon what evidence a warrant ſhall 
be granted, ib, 
22. Quære, if a jaſtice ſhall be anſwer- 
able for the impropriety of a warrant 
granted by him for an offence which 
he, as juſtice, may hear and determine; 
for regularly no one is anſwerable 
for what he does in the character of a 
judge, 
23. In what form the warrant of a juſ- 
_ tice of the peace muſt be made, 


136, 137 

24. In what manner ſuch warrant is to 
be executed, (See ArREsT, No, 64 
to 7190 | 182 


25. In what manner perſons may be 
bailed, unleſs committed for treaſon 
or felony, plainly and ſpecially ex- 
preſſed in the warrant, (See Bair) 
FFF | 190 


; 


180, 181 


26. Whether a commitment can be juſ- 

tified without a warrant in writing, 
| | Page 231.1 1 

27. In caſes where the juſtice hath ju- 

riſdiction, the legality of his warrant 

will never 2 on the truth of the 

| information upon which it is granted, 

237 aotis 


28. What concluſion every warrant of 
commitment mult contain, 237.1. 18 


29. The want of form in a warrant will 
not excuſe the officer or gaoler for 
ſuſtering the priſoner to eſcape, 

260. ſ. 24 


30. No fine or amercement by the ſhe- 
rif's torn can be diſtrained for without 
a ſpecial warrant, 131. ſ. 30 


8 


1. By Hat. Wincheſter, c. 4. from Aſcen- 
fion to Michaclmas day, every city 
ſhall be kept by ſix men at each gate; 
every borough by twelve men; every 
town by fix or four men; who ſhall 
watch continually every night, from 
ſun- ſetting to ſun-riſing, 172 


2. By 5. Hen. 4. c. 3. watch ſhall be 
kept on the ſea-coaſt, and juſtices 
of the peace ſhall, by their commiſſion, 
have authority to ſee the /arute of 
Wincheſter performed in their behalf, 

172. f. 3 

3. A ſtranger who is not an inhabitant 
of a town cannot be compelled to keep 
watch im it, 173. ſ. 4 


4. Every inhabitant is bound to keep 
watch in his turn, or to find another 
ſufficient perſon to keep it for him, 16. 


5. An inhabitant is indictable for refuſ- 
ing to keep watch, ib. 


6. Quære, whether he may be commit» 
ted by the conſtable till he conſent to 
do his duty, ib. 


7. By flat. Wincheſter if any ſtranger do 
paſs by the watch, he ſhall be arreſted 
till the morning ; and if no ſuſpicion 
be found, he ſhall go quit; bur if 
ſuſpicion be found, he ſhall be deli- 
vered to the ſheriff, ib. ſ. g. 
bs 8. Ferſon 


A TABLE OF PRINCIPAL MATTERS. 


8. Perſons not yielding to the watch 
may be arreſted on a hve and cry, 
Page 173. 1.5 


9. How ſuch Hur avp Cry ſhall be 
made, and the watchmen indemnified, 


174 
WEIGHTS. i 


Keeping falſe weights or meaſures was 
indictable at the ſheriff's torn, 


145. . 59 


WOMAN. 


1. Women are privileged from doing ſuit 
axd ſervice at the ſheriff's torn, 

| 126.1. 11 

2. Quære If a woman by cuſtom may 

ſerve the office of conſtable by finding 

a deputy, 

3. In what caſes a woman may bring an 

appeal for the death of her huſband, 

(See AAL.) 309 


4. No woman can be an approver ; /ed 
quere, : 370. f. 6 


WORK H O Us E. 


See Housx or CokRECTIo Nx. 


135. . 37 


WRIT. 


1. Whether commiſſions of oyer and ter- 
miner come under the notion of the 
word wrt, Page 20, 21 


2. In what caſes an attachment lies for 
not executing a writ, or for doing it 
oppre ſſively, or not executing it ef- 
fectually, or for making a falſe return, 

| > ch. 22. ſ. 2 to g 


V. 
YE AR. 
See APPEAL, No. BY. 104. 166. 182+ 
261. 


YEOMAN. 


* 


1. Yeoman and labourer art good addi- 


tions of the ſtate and degree of a man, 
| 344. ſ. 111 


2. But if a ger!leman be named with the 


addition of yeomnn, it may be pleaded 
in abatement, 340, 341 
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